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Sme€  tAU  volume  vhu  firiHiedt  Mr.  Justice  9i9fy  Am  rtqueeted  that 
the  foUovring  correctione  and  additume  ekouldbe  made  in  the  o/dmona 
delivered  by  him.  He  hae  aiso  obligingly  fieoored  the  puhUe  vith 
the  note  to  the  caee  of  the  Caroline. 


Page  46r,  line  9.  Instead  of  this  sentence,  *'11ie  decent  of  u  estate  of 

**  purchase,  from  brother  to  brother,  and  from  a  son  to 
**  a  parent,  where  the  brother  or  the  parent  is  the  firofio* 
**  situsf  is  not  directly  within  the  language  of  the  sutute." 

Read  as  follows,  viz: 

The  case  of  a  ftro/ioutue  dying  seized  of  an  etute  which 
descended  to  him  from  his  brother  who  had  taken  the 
same  by  purchase  or  by  descent  not  ex  parte  patema  or 
matemm  ;  and  the  case  of  a  profioeittia  dying  seized  of 
an  estate  which  descended  to  him  from  hie  ovm  child  who 
had  taken  the  same  by  purchase  or  by  a  like  descent ;  are 
not  directly  within  the  language  of  tiie  statute. 

Page  468,  line  33.  For '<  cf  a  parent  from  a  child''  read>Wm  a  child  to 

a/utrent. 

Page  618,  Une  32.    For  **  any*'  read  on  any  thing, 
623»  3.    For  *'  Courts"  read  commonwealth. 

41 8c  44.  Erase  the  inverted  commas. 
626^       Sit    For  **  alienage"  read /kfircAa«rt^a#«fM 

NOTE. 

In  the  case  of  the  Caroliitk,  p.  496, 500,  the  mund,  upon  which  the 
sentence  of  this  Court  was  founded*  is  uoderstoodf  to  be  as  raUows : 

'*  The  only  offences  in  the  sUtute  of  23d  March.  1794,  ch.  11,  for  which 
a  vessel  could  be  forfeited,  are  that  the  same  vessel  is  **^ted  ou^*  or 
eouoed  to  oair  for  the  purpose  of  carrying  on  the  slave  trade. 


%,% 


The  libel  In  this  case  alleges,  in  the  alternative,  that  the  brig  Caroline 
**  was  bufit,  equipped,  loaded,  or  otherwise  prepared"  8cc.  or  **  caused  to 
sail»"  8cc.  for  the  purpose  of  carrying  on  the  slave  trade.  It  docs  not  there- 
fore positively  allege  that  the  vessel  *'  was  fitted  out''  or  **  caused  to  sail';" 
and  the  libel  might  be  true  in  the  manner  in  which  the  charge  was  stated, 
•ad  yet  no  offence  committed  which  would  induce  a  forfeiture  of  the  vessel. 
For  if  the  vessel  was  '*  built ^  or  loaded^  or  prepared?'  for  the  purpose  of  the 
slave  trade,  the  alternative  averment  in  the  libel  would  be  completely  satis- 
fied ;  and  yet  if  she  was  ndt  *' fitted  out**  or  **  caueed  to  aaif*  she  could  not 
be  forfeited.  The  facts,  therefore,  constituting  the  ollence,  not  beinr  di- 
rectly sverred,the  libel  could  not  be  sosUined.  But  the  .Court  did  not 
mean  to  decide  that  atattng  the  charge  in  the  alternative  would  not  have 
been  sufficient  if  each  alternative  had  constituted  an  ofleiice  for  which  the 
vessel  would  have  been  forfeited. 

The  same  observations  are  applicable  to  the  count  fbunded  on  the  act  of 
2d  of  Mar^  ISOT,  ch.  6r/» 


•     «  • 

•  •         •  • 


•  ••• 

•    -   - 


StJPRJJME  COURT  u.  sirAtEs* 


DuyjUx,  &  Stobt.] 


ON  tbe  first  day  of  the  terni^  Barper  moyed  tor,  tUtiMMrt 
nd  obtained  a  rule  to  sbbw  cause  why  thi£(  ease,  which  ff^^^J!^ 
was  decided  at  February  term  iUO,  should  not  be  re-  after  die  twni 
keard.    The  motion  was  groutided  upon  a  statement  of  ^^^^^^^^ 
fitots  which  was  filed. 

.  March  ±9ih.    iv^hen  tliis  rule  ^as  mehtloiied  li^aiti  by 
Harptr  he  was  infilnned 

Bt  the  couRTy  that  the  case  could  not  be  ire-lieard 
liflei'  the  tehn  in  which  it  had  been  decided; 

GENERAL  tltJLE. 

Fehrudry  loM.  Jt^tr,  requested  inforthation  frpni 
the  CbiiK  wh^er  the  i^neral  rule  iiirhich  directs  thi^ 
Only  two  connsdlors  should  be  heard  on  each  side  pi* 
tey  cause  iii  tiiis  Cour^  was  idtehded  to  prevent  tbe 
divisiim  of  a  cause  into  distiiict  pointd^  and  thA  hearing 
of  two  ciMtnidlon  on  each  point* 

WiMmgUhfjnaicL  (The  chief  justice  being  abdent) 
inforHMNl  the  bar  that  fhs  Court  considered  the  rule  as 
inflexible^  whaieter  may .  be  the  nunibcir  of  points  or 
ptftittf  in  a  aUis& 

'tjKCVef  JMioeilidak  attend  iBMa*]^^  Utf^ 


•   • 


2  SUt^fiME  COURT  U.  S. 

1812.     FITZSIItfJMCpjis  &  OrsEBs  v.  OGDEN  &  Othbksi 

Febraaiy  4th. 


■     •  •• 
'  ••       • 

-•   •     • 


•  •       • 


•.-   •. 


•  •  •   • 


•      « 


„    .  .  THIS  WIS  all  «Keal  from  the  dram  of  the  Cir- 

^^1^,  cuit  Court  for  the  distrirt  of  New  York,  sitting  in  chan- 
mar  Mquire    cerj,  ontwed  hy  consent  pro  forma  to  bring  the  case  be* 

tfowtoproleet  ^ 

equity.  The  material  facts  as  stated  hj  Washington,  jusiiee,  in 

delivering  the  opinion  of  the  Court  were  as  follows : 

For  the  purpose  of  siK:uring  certain  of  his  credi- 
tors, Robert  Morris,  on  the  14th  of  February,  179$, 
conveyed  to  the  appellants,  as  ti  ustees  for  those  credi- 
tors', a  certain  tract  of  land  lyi«g  in  Oatario  county,  in 
tfie  state  of  New  iTork,  contiaioing  500,000  acres,  A^ 
scribed  by  certain  bounds.  Previous  to  this,  he  had 
made  conveyances  to  sundry  persons  of  considerable 
portions  of  this  tract,  and  amongst  others  to  the  deieii^ 
dantsyS.  Ogden,  J.  B.  Church  and  to  6.  Cottringer  ond^r 
whom  the  heirs  of  sir  William  Pulteney  claims,  of  which 
the  appellants  had  full  notice*  He  had  also,  by  different 
conveyances,  granted  to  the  Hdland  company  more  than 
three  millions  of  acres  of  land^  purchased^  (as  this  tract 
of  500,000  acres  had  been,)  from  the  state  of  Massachu*- 
setts,  all  in  the  same  county  and  adjoining  the  land  in 
question* 

On  the  8th  of  June,  1797,  a  judgment,  at  the  suit  of 
Talbot  and  Allum  against  Robert  Morria,  ipas  do«kelted 
'  fai  the  Supreme  Court  of  the  state  of  New  Tdrk :  whiel^ 
being  prior  iti  date  to  the  conveyance  made  to  the  Mipfd^ 
lants,  bound  all  the  land  which  passed  by  it  to  the  appeU 
laiits*  The  bill  states  that  Robert  Morris,  being  confin- 
ed in  the  jail  at  Philadelphiai  iiiaidertQ  praroitMir^' 
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praper  use  tnm  Mug;  nkade  of  the  above  jadgnenty  and  nrciiM- 
on  condition  that  the  tide  to  the  land  GOBTeyed  to  the  tnit«  Moirs  it 
tees  should  in  no  wise  be  impaired  by  it,  procnred  Gon-  oxaui 
vemeor  Morris  to  adrance  the  monef  for  sach  jadgment^  v. 
from  motives  offriendship.«.«that  the  said  judgment  was  ooBBir  ft 
assiEgfned  to  Adam  Hoops  the  mutQal  friend  a'nd  agent  OTHaat* 
of  the  parties,  which  was  done  to  prevent  it  from  being 
wed  injariomiy  against  the  trustees  and  the  creditors 
lor  whom  tliey  acted,  and  also  to  preserve  to  Robert 
Morris  the  right  of  redemptinti  in  1^600,000  acres  which 
he  had  conveyed  to  the  Holland  company,  in  nature  of  a 
mortgage  as  he  supposed*  That  A.  Hoops  afterwards 
ass^ied  the  said  jadgment  to  gouvcmenr  Morris,  and  on 
the  I6tli  of  September,  1799,  Robert  Morris  conflrraed 
the  said  trust  deed  (of  which  it  is  worthy  of  remark,  no 
menliooAad  been  made  in  the  previous  parts  of  the  bill,) 
and  farther  fgreed  that  any  other  land  he  might  have 
ki  that  oooaty,  which  had  not  been  previouedy  conveyed, 
should  be  appliecmp  pay  ttat  jadgment  in  the  first  place, 
and  the  said  last  mentioned  lands  were  to  be  sold  upon 
an  txecotion  and  to  be  pnrchased  by  A.  Hoops  under 
Talbot  and  Allnm's  judgment  for  the  trustees,  to  which 
^  G.  Morris  assented,  the  trustees  agreeing  to  mortgage 
the  land  to  be  pnrchased,  to  repay  O.  Morris  the  snBn 
advanced  for  the  purchase  of  the  judgment 

,  It  appears  by  the  evidence,  tfaat^  previous  to  the  pro* 
mise  thus  charged  in  tbe  bill  to  have  been  made  by  O. 
Morris,  to  R,  Morris  the  judgment  of  Talbot  tuid  Allam 
bad  been  conditionally  purchased  by  R«  Morril,  jun. 
one  of  tiie  appellants,  avowedly  for  his  individual  use, 
from  Cotes,  Titford  and  Brooks  who  then  held  it  by 
aosigraient  That  when  this  purpose  was  eflTected,  it 
was  agreed  that  the  alignment  should  be  made  id  A. 
Hnops,  though  in  rmlity  for  tiie  use  of  B.  Morris^  jurt. 
and  flhouU  remani  in  the  hands  of  a  third  person  as  an 
escrow  to  take  eifeet  on  the  payment  of  tiie  note  git'en 
by  the  said  R.  Morris^  jon.  for  the  purchase  of  the 
Judgment,  and  that  the  same  should  belong  to  Thomas 
Cooper,  who  endorsed  the  said  note,  in  case  he  shoidd 
beconqpHed  to  diacfaai^  tiie  same. 

B;  MAiviSi  abont  tke  tim^  whep  this  note  would  he* 
omaae  due,  feuiid  1iiim$Ut  nmble  to  take  it  tip,  and^ «» 
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faz9W9  fids  mcounU  Q*  Morris  had  been  solicited  by  B,  M4Hrri8t 
H0V8  &  and  coii9eiitod  to  pay  the  money  and  to  retain  the  jndg^ 
tiqpHSQiS  ment  to  secure  the  advance.  6.  Morris  in  his  answer* 
Vp  f  xpressly  denies  that  any  communication  was  made  to 
OOPBir  &  htm  by  B.  Mprris  of  his  ifaotiveq  for  asking  his  assise 
nTHena*  tance  in  proonring  an  assignment  of  the  jlidgment«...oK 
I  |hat  be  had  ever  heard  or  knew  of  the  daim  of  the  tms-* 
|eea  to  any  part  of  this  5OO»OO0  acre  tract,  or  ^at  the 
(same  would,  in  any  manner,  be  affected  by  the  judgment 
pf  Talbot  and  Allum,  until  some  time  after  lie  had  paid 
for  the  judgmenf;,  when  it  was  accidentally  communica^ 
ted  to  him  by  A*  IIoops,  who  held  the  assignment  of  the 
Qaniefor  A.  Morris,  jun,  as  before  mentioned.  Upon 
ireceiving  this  information,  6.  Sforris,  with  the  assis- 
tence  of  his  coimsd,  Thomas  Cooper,  projected  a  plan 
for  protecting  the  interests  Of  the  trustees  from  being 
sacrificed  by  a  sale  under  the  execution  lyhich  might  is-r 
una  on  that  judgment*  Articles  of  agreement  were  ac-> 
Qordingly'  drawn  and  executed  by  &^  Morris  and  A. 
Boops  on  tiie  29th  of  Aognst,  1799,  by  which  it  waa 
stipulated  that  the  whole  of  the  lands  in  the  county  of 
Ontario,  pun^ased  by  B.  Morris  from  the  state  of  Mas*  . 
siiqhuaetts  amounting  to  upwards  of  four  millions  of  ^ 
9C|7ei9  >bouId  be  scdd  under  the  judgment,  and  shoidd  be 
purchased  by  A*  Qoo^s  ^ho  should  convey  a  certain 
pa^  thereof  to  6.  Morris,  and  should  also  mortgage  that 
part  of  the  ^aid  land  which  th^  belonged  to  the  tnis- 
tees,  to  die  said  G.  Morris,  for  securing  the  advance 
Qfide  by  him  on  the  purchase  of  the  said  judgment.  A1-* 
^Qugb  this  large  tract  of  country  was,  by  this  ammge* 
ijaent,  to  be  sold  under  the  aboye  judgment,  yet  that 
judgment  being  posterior  to  the  potayeyances  mtide  to 
the  Hoilapd  company,  as  well  as  to  the  other  deCendanta 
^elowy  they  were  consequently  not  bound  by  the  judg?  ^ 
qoent,  nor  could  the  titio  of  the  grantees  have  been  af- 
IBepted  by  a  sale  undbr  it  The  olgect  of  diis  agreement, 
however,  in  relation  to  those  lands,  was  to  secure  to  6. 
Morris  a  supposed,  but  totally  pnfounded  claim  which 
R,  Morris  had  asserted  to  an  equity  of  redemption  In 
qn9  of  the  large  tracts  sold  by  him  to  the  Holland  Cou-b 
pany,  and  also  an  ipiaginary  qmntity  of  surplus  land 
presumed  by  B.  Morris  to  be  somewhere  wittin  the 
bounds  of  this  great  tract  of  country  which  was  to  be 
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fed  existence.  As  to  ibe  land  belonging  to  the  trostees,  nTstnr* 
vhich  it  IB  adouttod  was  boand  by  this  judgoienty  G.  mohs  <( 
Morrin  was  contented  to  receive  a  mortgage  of  that  to  othkiu 
9K<ure  hJ9  idrance  for  the  jadgnieQtt  v, 

ogdsk'Ic 
A  draft  <rf  an  agreement  was  also  made  by  Thomaa  othkbs* 
Cooper,  by  the  directions  of  G.  Morris  and  delivered  to  A.  .^i—. -^.^ 
Hoops  to  be  carried  to  Philadelphia^  and  to  be  proposed 
to  B.  Morris  and  the  trustees  ;M.«bat  the  terms  of  that 
agreement  do  not  appear  in  any  part  of  this  record,  al« 
thoQgh  it  is  Curly  to  be  presumed  that  it  did  not  vaiy 
mdurially  from  the  aboYo  agreement  between  G.  Morris 
and  A*  Hoops.  This  draft  was  not  altogether  approved 
by  the  parties  in  FUladelpbia,  and  another  agreement 
wan  ttccord^uiigly  drawn  and  executed  by  B*  Morris,  the 
tmntees  and  A.  Hoops,  bearing  date  the  16th  of  Septem- 
ber, ±799,  which  did  not  materially  differ  from  tha 
agreement  of  the  29th  of  August  preceding,  except,  that, 
by  the  latter,  the  surplus  Iwd,  if  there  should  he  any, 
was  to  be  mortgaged  to  the  trustees  as  a  security  for  re* 
imbursing  tiie  whole  or  such  part  of  the  aforesaid  judg- 
ment as  the  trustees  might  be  obliged  to  pay  for  the  dis* 
dmcga  <rf  the  mortgage  to  he  given  by  A.  Hoops  for  se*^ 
curing  the  advance  made  by  G.  Morris  for  the  purchaas 
pi  the  judgments 


agreanepit  was  afterwards  shown  to  G.  Morris 
Vho  expressed  some  disiAeasure  at  its  departure  from  the 
^an  which  he  had  himseff  arranged  $  but  he  adfnits  in 
his  answer  that  he  never  communicated  his  disapproba^ 
tion  eitlier  to  B.  Morria  OK  to  the  trustees. 

It  a^ears  in  evidence  that  there  was  a  stay  of  exe. 
catxan  on  the  judgment  of  Talbot  and  Allum  for  three 
yaara  from  the  time  it  was  entered,  which  of  course 
would  not  have  expired  before  (he  Btk  of  June,  1800* 
This  stay  was  released  by  R.  Morris  at  some  period  aub- 
ae^uent  to  flie  interview  which  took  place  at  the  jail  be^ 
tweea  VL  Morris  and  G.  Morris;  but  the  particular 
time  when  it  was  executed  does  not  appear  from  the  re« 
6ord.  It  18  not,  however,  improbable  that  it  was  not 
long  sobaequent  to  the  second  of  May,  1799,  since  it 
appears  that^on  that  day,  IL  Morris,  jun.  in  a  letter  ad« 
dressed  to  T.  Cooper^  directing  him  to  assign  the  said 
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mTKSiBf-  judgment  to  O.  Morriv^  re^tiested  him  also  to  furwwnd 
iioNs  &  to  him  the  form  of  a  rek^e  to  be  executed  by  im 
oTHKBs   fattier. 

•eDEN-  &  In  pursuance  of  tt^e  arrangement  wliick  had  been 
OTHBK6«  agreed  upon  between. these  )>artie8  as  above  mentioned, 

•- — >. ^--  all  tbe  lands  which  R.  Morris  had  purchased  from  the 

state  of  Massachusetts  in  the  county  of  Ontario  wero 
advertised  to  be  sold  under  the  said  judgmentf  on  thcr 
6th  of  February » 1800.  Hoops,  as  it  had  been  agreed^ 
attended  on  the  day  of  sale  and  bid  for  the  land ;  but  lie- 
in^  overbid  and  not  having  tbe  means  to  pay  for  the  stfne 
In  case  it  should  h^  struck  off  to  him,  he  prevailed  upon 
the  sheriiT  to  adjourn  tbe  sale  to  the  13th  of  May  fol* 
lowing,  upon  bis  engaging  to  pay  the  sheriff  his  pontic 
dage,  which  undertaking  G*  Morris^  soon  afterwards, 
on  application,  furnished  him  witli  the  means  of  dis^^ 
charging* 

Ob  the  22d  of  April,  1800,  6.  Morris,  wiQioqt  hav* 
ing  communicated  to  R.  Morris  or  to  the  trustees  the 
^  slightest  intimation  that  he  had  come  to.  such  a  deters 
mination,  assigned  over  the  said  jn^lgment  to  the  Holland 
company  for  a  full  consideration  paid  th^^or,  and  with- 
out notice,  as  they,  the  Holland  company,  expressly  al« 
lege  in  their  answer,  of  tlie  C}aim  of  the  trustees  or  of 
the  equity  stated  in  their  bill.  ^ 

The  same  day,  articles  of  agreement  were  entered  into 
between. Thomas  L»  Ogden..,.the  Holland  compMiy*... 
and  G.  Morris;  by  which  it  was  stipulated  that  llie 
i;ale  of  all  tlie  lands  by  the  execution  on  the  aforesaid 
judgment,  should  take  plaee,  and  should  be  purchased 
by  the  said  Ogden  in  trust  to  convey  to  the  HoUand  com- 
/  pany  the  several  li*acts  of  land  which  bad  been  granted 

to  them  by  R*  Morri%  and  to  the  several  persons  to 
whom  ci>nveyancos  had  been  made  within  the  limite  of 
tbe  500^000  acre  tract  prior  to  the  deed  to  tbe  trustees, 
the  tracts  to  which  they  were  respectively  eotitied,  or 
Hiich  parts  thf»*eof  as  three  persons,  Hamilton,  Cooper 
and  Ogden  should  direct;  and  as  tm  the  residue  of  tbe 
said  500,000,  in  trust  to  conv^  tbe  s^ne  to  such  per« 
sons,  in  such  parcels  and  upon  such  terms  as  At  said 
Hamilton  and  otJiera  should  direct.  In  execution  iof  Hm 
agreement,  Ogden  attended  the  sale  on  the  Idth  of  Mi^, 
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and  imrchtsed  tiie  wiioFe  of  the  finds  taken  in  execution  Ft1te8»f« 
uttdkr  the  raid  jud^ent  for  the  sum  of  i  B^M  and  re-   uos%  & 
cetved  a  sheriff's  iteed .  for  the  sane.    Hamiltony  Cooper  4>thebs 
and  OgdeSy  in  virtue  of  the  powers  vcste<l  in  them,  di-        v. 
reeled  conFejances^to  be  made  by  Ogden  to  the  IloIIand  o€DE!7  & 
oofrnftmy  according  to  the  bounds  expressed  in  the  seve-   others. 
ral  conveyances  to  them  by  K.  Morris,  except  so  far  as  ...i 
such  bounds  "would  interfei*e  with  Watson,  Cragie  and 
Greenleaf.   In  order  to  compensate  the  defendants,  Sam- 
uel Ogden,  sir  WiUiaa  Pulteney  and  John  B*  Church 
for  the  land  taken  on  the  westward  of  their  tracts,  by 
fixing  ibt  trae  meridian  line  of  the  Holland  company  tu 
the  east,  the  eastern  line  of  those  persons  is  milde  to  run 
in  upon  the  lands  clakned  by  the  trustees,  so  far  as  to 
give  tte  former  tbfi  full  quantity  d  land  mentioned  in 
tUeir  mpeciive  conveyances*    The  direction,  or' award 
asU  k  called,  then  proceeds  to  allot  to  the  trustees 
BS^BTO  acres  (not  half  the  quantity  they  claimed)  upon  cer- 
tain conditions,  one  of  which  is  to  pay  to  the  said  trustee, 
for  the  use  of  the  Holland  company,  8  5^623  with  in- 
terest from  the.  2Sd  of  January,  ISOO*    This  sum  to- 
gether with  others  charged  upoasuch  of  the  grantees 
as  were  benefited  by  this  arrangement,  were  intended  to 
reimbnne  the  lioUand  company,  the  sums  they  had  ad- 
vanced, not  only  for  the  purchase  of  Talbot  and  AJlum's  , 
ju^goient,  but  of  another,  which,  being  posterior  to  ttie 
conveyance  to  the  trustees,  created,  of  course^  no  lien 
upon  any  part  of  the  500,000  acre  tract. 

The  prayer  of  tiie  bill  is  for  a  conveyance  by  Thomas 
L.  QgdcOf  of  all  the  Vand  to  which  the  trustees  are  enti^ 
tied  aocording  to  its  real  bomidaries,  upon  the  trustees 
paying  s«cb  proportion  of  the  money  due  by  Tdbot  and 
AUnm's  j«idgmest  as  is  fairly  chargeable  on  their  land> 
SMifcr  geMralreiisf* 

Hob  canae  was  wpgaiti  at  great  length  in  February  ^^ 
iUf»  bjr  Aidfetoa  and UwU  forUie Complainants,  and 
hj  Simmris  and  Itbr  the  Defendants ;  and 

ai^iAat«faist6rm^  JkUpkR.  tngtrsdIfE.  TUghman, 
P.  jr.  Jkfamd  £ewi9  for  the  Comidainants,  and  by  D.  B* 
iilfdM  wA  aioriUn  for  the  Ddend tots. 

For  tlw  ChimplafittBta^  it  1*M  oontonded 


ft  KDPREME  COUBft  U.  8. 

1 

inrrzsiM^      That  TAdmos  £.  Qgdtn,  who  porcbttiefl  tke  land  tt 

MONs  &    the  sheriff's  sale  under  Talbot  and  JUumfs  jadgmeiit^ 

OTHfiBs   was^  under  all  the  circumstances  of  the  case^  to  be  con- 

V.        sidered  ip  e^uitj^  as  a  trustu  for  Hie  Comphunants^  to 

ooiftEir  ft  the  extent  of  their  legal  title  before  that  8aIe..*.or  in 

OTHERS,  other  words,  that  the  sale  was  void  as  to  the  Complai'^ 

!■  nantSf  and  ought  to  be  set  aside  upon  the  conqdainants^ 

paying  their  proportion  of  the  ammint  due  upon  the 

judgmenty  which  was  a  Hen  upon  two  smaller  tracts,  ad 

well  as  upon  that  which  was  claimed  by  the  ComplainantBi 

Thomas  L.  Ogden  was  the  agent  of  the  Holland  con- 
pany  to  whom  Grouverneur  Morris  had  assigned  tfad 
judgment.  This  asngnment  having  passed,  not  a  legtd^ 
hut  an  tquUabk  ri^t  to  a  ehasii  in  octtom  was  subject 
to  the  same  equity  in  the  hands  of  the  HoUand  company* 
as  it  was  in  the  hands  of  Gouvemeur  Morris^  whether 
the  Holland  company  had  actual  liotice  of  that  equity  oi' 
not ;  because  nothing  but  the  efuitable  right  of  Gouveiv 
neur  Morris  passed  by  the  assignment  The  Holland 
company  had  no  right  to  use  it  in  any  other  way  thaii 
he  could  have  used  it.  They  could  make  no  use  of  it 
which  he  could  not  have  made  rditk  a  good  consdmee* 
They  were  bound  by  the  same  conscientious  principiea 
towards  Robert  Mdr!ris  the  elder  and  the  Complainants^ 
which  ought  to  have  guided  Gourernenr  Morris.  Their 
agent,  T.  L.  Ogden,  could  not  give  a  better  estate  uih 
der  the  sale  than  O.  Morris  himself  could,  if  he  had  con-* 
tinned  to  hold  the  judgment  and  had  become  the.  pur- 
chaser. The  only  equity  which  he  had  was  to  the  ex^- 
tent  of  the  security  necessary  to  reimbilr^  the  money 
which  he  had  advanudf  at  the  request  and  for  the  one 
and  benefit  of  Bobert  Morris.  He  merely  became  tf 
creditor  of  Bobert  Morris  with  a  lien  upon  the  lands  to 
the  extent  of  the  debt  |  which  lien  he  heU  under  a  trus^ 
a  confidence,  a  plighted  faith,  that  it  should  not  be  en*^ 
forced  to  theftjury  of  Bobert  Morris,  or  his  aas^;nees  ; 
and  even  that  it  should  be  used  f6r  the  benefit  of  B.  Mor- 
ris or  his  assignees,  as  fkr  as  it  could  be  used  consistent 
with  G.  Moii!is's  security  ad  to  the  iteouirt  paid  for  tha 
judgment  Indeed,  as  the  only  interest  or  equity  which 
G.  Morris  had  in  the  judgment  wan  nmtiy  as  aaecurtty 
snb  modo  for  the  uiiount  due  upon  the  judgment,  the 
judgment  as  to  ertary  ttker  iMe  whifch  coidd^be  made 
of  i^  oooaistent  with  tife  tfecuiity  of  &  ManiB,  bd«f4^ 
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to  B.  Morris;  and  6.  Morris  was  bound  in  conscience  YiTztnio 
and  good  Faith  to  ose  it  in  such  manner  as  R.  Morris   Moirs  tt 
shovild  direcf •    If  therefore  Gouverneur  Morris,  instead  otubbs 
of  T.  li.  Ojgden,  had  parchased  the  land  under  the  judg-        v. 
naenty  he  would  have  holden  it  merely  as  an  indemnity,  oohek  4 
aiuf  $B  to  every  other  purpose  would  have  been  a  trustee  oTHSSi. 
far  B.  Morris  or  bis  assigns,  - 

The  facts,  so  far  as  the  conscience  of  G.  Morris 
was  concerned  in  the  case,  are  simply  these.  Robert 
Morris,  the  elder,  knowing  that  the  judgment,  threatened 
the  validity  of  the  deed  of  trust  which  he  had  made  to  the 
Com^ainants,  who  represented  a  class  of  creditors  to 
whom  he  felt  himsdf  under  peculiar  obligations,  entered 
into  an  engagement,  through  the  agency  of  his  son  R. 
Morris,  joD.  to  purchase  the  judgment  for  the  purpose  of 
lio/diiig  it  as  a  shield  for  the  protection  of  the  conveyance 
to  the  Complainants.  Being  unable  to  comply  with  the 
tttms^f  the  parchase,  he  requested  Gouvemeur  Morris 
to  9Aownet  the  money  due  on  the  judgment,  saying  that 
be  would  thereby  render  him  an  essential  service,  and 
would  be  safe  as  the  judgment  was  a  lien  upon  a  very 
large  tract  of  land.  To  this,  G*  Morris  assented,  ^rom 
molrres  qfjnmd$hipf  and  to  render  his  friend  an  essen^ 
Hal  Merviee.  How  it  was  to  have  that  effect,  was  not 
perhaps,  at  that  time  explained;  but  the  natural  infer- 
ence was  that  the  judgment  wae  to  be  subject  to  the  con* 
trol  of  R.  Morris,  as  to  every  disposition  of  it  consis- 
tanl  with  the  security  and  indemnity  of  G.  Morris;  who 
was  bound  In  conscience,  in  honor,  an>^  in  friendship,  to 
have  siibin ittod  it  to  his  control.  The  disposition  which 
be  did  make  of  it,  was  in  violation  of  all  these  obliga-' 
WnoBf  and  therefore  ought  in  equity  to  be  set  aside. 

The  Complainants  had  a  right  to  tender  the  amount 
dae,  apoA  thejodgment  to  G.  Morris  at  any  time.  They 
knew  that  the  judgment  was  a  lien  upon  their  lands,  but 
they  knew  that  (here  was  a  «taj(  of  execution  im(tf^8t&  - 
^  Jme,  1800.  Until  that  period  they  were  safe....and 
Air.  ft.  Ifoivjft  himself  could  not  in  equity  release  that 
fltey  80  is  to  aflbct  those  lands  without  giving  notice  to 
the  C<Mn|hihiantS.  It  would  hsive  been  a  fraud  if  he 
had.  They  Imew  that  the  judgment  had  been  assigned 
to  0«  Msfrris.  Thtj  knew  the  circumstances  under  which 
OwtasBignfflentirasiiiade.  They  knew  tho  understand* 

VOL.  vn.  ft 
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nxzsiM-  ingy  the  friendship^  the  confidence  whicli  subsisted  be« 

MoNTs  &    tween  Gouvei*neur  Morris  and  Robert  Morris*  tlie  elder. 

6THE119  They  had  a  right  to  rely  upon  it  and  to  consider  them* 
v»        selves  as  safe.    They  had  a  right  to  believe  that  no  use 

l>6D£fr  &  would  be  made  of  the  judgment  without  their  knowledge. 

OTHERS.  They  knew  of  the  release  of  the  stay  of  execution^  and 
.-^.^.^^  that  the  release  was  made  for  their  benefit.  They  were 
parties  to  the  agreement  under  which  it  was  made^  they 
knew  that  this  agreement  had  been  made  known  to  G. 
Morris  and  that  he  had  acquiescedf  if  'not  assented.  Bat 
neither  his  acquicsence  nor  assent  was  necessary  *  ex- 
cept as  to  the  provision  made  for  his  indemnity  :«,..for  so 
far  only  was  he  interested.  Tliey  knew  that  a  sale  for 
their  benefit  had  been  attempted  under  the  judgment^ 
but  was  post]X)ncd  to  a  future  day.  They  knew  that 
the  failure  of  this  attempt  and  the  postponement  of  the 
sale,  were  known  to  G.  Morris^  and  that  he  had  even 
paid  the  poundage  demanded  by  tlie  sheriff  upon  the 
postponement.  He  knew  that  all  these  things  were  so 
understood  by  the  Complainants,  and  that  they  had  this 
confidence  in  him,  and  were  lulled  into  security.  At  this 
moment,  without  any  notice,  or  intimation  to  the  Com- 
plainants, he  assigned  over  the  judgment  to  the  Holland 
company,  for  purposes  which  he  knew  to  be  repugnant 
to  the  interests  or  tlie  Complainants.  It  is  this  of  which 
the  Plaintiffs  complain  as  unconcientious  and  tnjarioQS*; 
and  the  consequences  of  which  they  seek  to  avoid. 

•  It  is  true  that  G.  Morris  himself  cannot  properly  be 
charged  as  a  tvmiee,  because  an  tqutty  cannot,  with 
propriety,  be  said  to  be  the  subject  of  a  trust,  or  to  be 
holden  in  trust;  for  the  equity  will  always  be  in  the 
cestiit  que  trust,  and  not  in  the  trustee,  tint  if  G.  Mor- 
ris, under  all  the^e  circumstances,  had  himself  acquired 
the  legal  estate  to  the  lands  conveyed  to  the  Complain- 
fOits,  he  would  have  been  a  trustee  for  them,  upon  their 
paying  or  tendering  him  the  money  due  by  the  judgtnent. 
He  had  no  other  equity  to  protect,  and  could  not  have 
protected  his  legal  title  under  the  equity  of  others.  Nor 
had  the  Holland  company  any  equity  to  protect.  There 
were  no  interfering  lines,  nor  any  other  cause  of  dispute 
between  them  and  the  Complainants.  Their  agent, 
Thomas  L.  Ogden,  even  after  the  sheriffs  8ale,«was  in  no 
better  situation  than  G.  Morris  would  have  been  in,'  if 
.  he  had  been  the  purchaser.    He  had  no  right  to  claim 
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protection  under  the  equity  of  any  third  person.    He  had  fitzsim^ 
full  notice  from  the  Complainants  before  he  made  any  con-    moh s  & 
veyanceojidei'whatiscalled them^ardofHamiltonf  O^en   othbrs 
and  Cooper.    He  therefore  is  to  be  considered  merely  as        v. 
the  s^nt  of  the  Holland  company  ^  who  took  only  tlie  cqui-  ogoek  & 
tj  of  G.  Morris ;  and  having  acquired  the  legal  estate    others. 
m'th  full  knowledge  that  the  Complainants  were  entitled  —.^....^ 
to  every  possible  benefit  under  that  judgment  beyond  the 
int^^st  of  Gouvemeur  Morris,  whote  right  extended 
only  to  indemnity  for  the  advance  he  had  made,  he  is  to 
be  considered  as  a  trustee  for  the  Complainants  for  all 
beyond  that  indemnity;  and  upon  receiving  the  amount 
doe  upon  the  judgment,  ought  to  be  decreed  to  convey  to 
die  Complainants  all  the  lands  which  He  purchased  at 
Ibe  aberifTs  sale  which  lie  within  the  tract  conveyed  to  .  ^ 

them  bv  it.  Morris,  by  tlie  deed  of  the  14th  of  Febnia- 
rjTy  1798. 

It  was  also  contended  by  the  Counsel  for  tlie  Complai* 
nants,  that  in  as  much  as  Mr.  R.  Morris,  had  agreed  tr> 
rdease  tte  stay  of  execution  for  one  purpose  only,  the 
execution  could  not  legally  be  issued  for  another  pur- 
pose^  and  therefore  the  sale  was  void  at  larv^  But  what^ 
ever  intrinsic  force  this  argument  might  have  had,  it 
could  not  be  considered  by  the  Court,  ^because  it  was  ex- 
pressly admitted  upon  the  record  that  the  execution  was 
re^ularki  issued. 

It  was  further  said  in  behalf  of  the  Complainants,  that 
although,  at  the  time  when  G.  Morris  agreed  to  purchase 
the  judgment,  it  was  not  stated  in  what  manner  the  judg- 
ment should  be  used  so  as  to  be  o:  service  to  bis  friend  R. 
Morris,  yet  as  G.  Morris  A'aried  the  conversation,  he 
must  be  considered  as  having  agreed  that  R.  Mocris  should 
direct  in  what  manner  it  should  b»  iised..-and  that  as 
R.  Morris  by  his  agreement  of  the  16th  of  September, 
i  799,  did  direct  how  it  should  be  used,  (to  wliich  agree- 
ment G.  Morris  did  not  object,)  he  was  in  equity  bound 
to  suffer  that  s^reement  to  be  carried  into  effect ;  and 
tbttefore  bia  assignment  of  the  judgment  to  the  Holland 
cooipany  with  a  view  todefeat  the  purpose  of  that  agree- 
ment^vas  against  conscience,  and  afiectedall  the  subset 
qnent  poceedings  under  that  assignment. 

The  conveyances  made  by  T.  L.  Ogden  to  Church  and 
others,  being  made  after  notice  given  to  bim  by  the  Com^ 
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mmiM-  plain«iit0  cannot  injure  (lioir  rights.  He  is  liable  to 
fiaKs  &  tbeiD  at  all  eventSf  and  niust  look  to  those  to  whom  he 
0THEB4    has  icoBireyed  the  lands  for  his  indemnit}'.*..an  indemnity 

Vf       which  be  has  taken  care  to  secure. 
oenBN  tc 

lOfTHEBi.  The  counsel  for  tlie  Complainants^  to  show  that  by  the 
assignment  of  the  judgment  nothing  but  an  equitable  in- 
terest passed^  and  that  the  assignee  held  it  liable  to  tha 
same  equity  .to*which  it  had  be^sn  liable  in  the  hands  of 
the  assignor^  cited,  1.  Vez*  i2S,  EiUv.  CaiUarveL  %. 
Venif  76b,  Turtan  v.  Benson.    Free,  in  Chancery  S24i, 

e.c. 

To  show  that  a  purchaser  without  notice  is  not  pro- 
tected^ if  he  has  notice  before  he  pays  the  purchase  mo- 
ney and  gets  a  deed,  they  cited,  1.  Mldns  384,  Wigg  v. 
Wigg.  2.  Mk.  630,  631,  Story  v.  Lord  Windsor.  2. 
Eq.  CO.  ab.  685,  pU  9.  Jones  v.  Stardy.  3.  F.  Wms. 
307.     IbttrviOe  v.  JX^iish. 

m 

To  support  the  position  that  where  the  assignment 

£  asses  only  an  equity,  notice  is  not  necessary  ....and  that 
'  no  legal  estate  passes,  qui  prior  est  in  tempore,  potior 
ed  in  jure,  they  cited,  3.  P.  Wms^  308.  TmrviUe  v* 
JVbuA*    3.  Brown  C.  C.  264.    WHtiams  v.  Lumbe. 

To  show  that  a  trustee  is  liable  for  a  breach  of  trust, 
they  cited  1.  P.  Wms.  128.  Fye  r.  George.  %.  P.  Wms. 
610.  Mknsdl  V.  MmsiXU  2.  Balk,  680^  Pye  v.  George. 
Jnd  Oilb€9i^s  Forwn  Bomanum. 

To  show  that  wher^  a  recital  in  a4eed  leads  to  no- 
tice, there  notice  shall  be  presumed  $  they  cited  i.  ca. 
in  du  29A*  Bisco  v.  Earl  of  Banbury.  2.  ca.inch.  244, 
Moore  v.  Bennett  $  JlmHer,  311;  312.  1.  Mcins,  490, 
/Smith  V.  Law.     Vernon,  BSB,  Ferrars  v.  Cherry. 

And  to  show  what  will  raise  an  implied  trust,  they 
cited,  1.  Vexey  289,  Bamedy  v.  FowelL  i.  Verno^, 
276,  Palmer  v.  Young.  1.  P.  Wms.  Bronvn  'o.  Litton^ 
1.  Jik.  383,  384,  Wigg  v.  Wigg.  ±.  Br.  C.  C.  81, 80nr 
ley  V.  Clockmakets  company....BnA  Uie  case  of  Slocumafii 
wifev.  Marshal  and  others,  in  tibe  Circuit  Court  of  thf 
United  States,  for  the  district  of  Pennsylyania. 

On  behalf  ^ the  ofpeBeu^ik  was  said. 
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l8t  That  there  was  no  trust  for  the  benefit  of  the  nor^tiM- 
ConplunantB  $  ind  conaequentlj  they  have  no  equity*       moks  & 

0THSB8 

2d.  That  if  there  waa  originally  a  trust  for  their  ben*        v. 
efity  yet  as  the  Defendants  have  acquired  the  legal  title,  ogdeic  & 
(without  notice  of  the  equily  of  the  Complainants, )  they ,   oth£R8* 
the  Defendants,  have  equity  enough  to  support  tlie  legal «..«.—« 
estate  they  have  thus  acquired,  to  the  extent  of  the  num- 
ber of  acres  intended  originally  to  have  been  conveyed  to 
theai  by  R.  Morris,  the  elder. 

Ist.  There  was  no  trust  for  the  benefit  of  the  Com* 
plaanantB. 

The  Complainaiits  set  forth  the  trust  in  Gouvemeur 
Morris  to  be  to  prevent  the  judgmentfrtm  being  tited  in* 
jurimtskf  to  tiem,  and  to  preserve  to  Bobert  Morrif,  his 
right  of  redemption  in  that  part  oj  the  lands  which  was 
supposed  to  he  mortgaged  to  the  HMand  company.  No 
coiunderation  flowed  from  the  Complainants,  whereby  to 
raise  an  implied  trust  in  their  favor.  The  consideration 
was  merely  personal  between  Gouvemeur .  Morris  and 
Robert  Monris;  it  was  a  matter  of  confidence;  and  if 
the  former  violated  that  trust  or  <»Mifidence,  he  was  lia- 
hie  only  to  Robert  Morris. 

M  law9  no  man  can  support  an  action  upon  an  agree- 
meat  unless  he  is  aMrtyi  or  some  consideratiojk  flowed 
from  him.  Cro.  EL  369,  Jbrdaa  t.  Jordan.  1.  8tr. 
B92,  Crow  V.  JBosgers.  1.  VenL  6,  Bourne  v.  Mison.* 
It  Is  trae  there  are  some  BMlem  cases  in  which  it  has 
beat  hold6a  that  the  person  to  whose  use  the  promise 
was  made  may  maintain  an  action  in  his  own  name,  but 
it  must  be  in  a  case  where  the  whole  use  and  benejit  are 
to  accrue  to  the  Plaintiff.  But  here,  even  as  stated  in 
Hie  bil^  the  trust,  was  in  part  for  the  benefit  of  Boberi 
MorriSm 

J£  ant  Complainants  would  not  have  a  right  to  enforce 
the  aigreonent  at  Ipiw^  neither  can  they  compel  its  execu- 
timi  in  eqaiftf . 

TUa  hUl  i$  in  the  nf^ure  of  abitt  for  the  specific  per- 
forwiMe  of  the  i^greeinent  between  Robert  Mfmris  and 
OouvernMr  Mmm^  ^imsw  ^  VMHand  cooipany 
^thnoticeir 
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f  ITZ8IM-  A  Court  of  Chancery  decrees  a  specific  execution  of 
MONs  &  a  contract  because  a  suit  at  law  would  not  give  a  com- 
oTHERs  plete  remedy  •  but  a  Court  of  Chancery  will  not  decree  a 
V.  specifie  peiformance  unless  the  party  would  have  a  right 
OGDEN  &  to  recover  damages  in  a  Court  of  law.  Here  was  no 
OTHERS,  right  at  law,  and  therefore  this  court  cannot  decree  a 

specific  performance*  of  the  agreement.    1.  Fe«.  444f, 

Fenn  v.  Lord  BaUimore.     Schdles  and  Ltfray  552,  Har- 
vey V.  Yielding. 

It  is  an  universal  principle  in  Chancery,  that  the  com- 
I^ainant  nwst  show  himself  entitled  by  his  bill.  Mitfard 
43  (^15 J  Bartons  suit  in  equity ,  S6,  37.  He  must  re- 
cover according  to  his  allegations  and  his  proofs.  Proofs 
without  allegations  are  not  sufiicient,  even  if  his  proofs 
should  show  a  good  title  to  relief.  The  onl^  allegation 
like  an  aveiment  of  a  trust  is  that  6.  Morris  agreed  that 
he  would  not  use  the  judgment  to  the  injury  of  the  Com- 
plainants, nor  to  bar  R.  Morris's  right  of  redemption* 
As  to  the  latter  part  of  the  supposed  trust  the  Complai- 
nants cannot  recover,  and  R.  Morris  is  no  party  to  the 
suit  On  this  account  the  bill  is  defective....^.  Atk.  510, 
Darwent  v,  Walton.  But  even  the  allegation  in  the  bill, 
imperfect  as  it  is,  is  not  supported  by  the  evidence.  G. 
Morris,  in  his  answer,  denies  that  R.  Morris  communi- 
cated to  him  his  motives  for  wisliing  )iim  to  purchase 
die  judgment,  aiid  most  expressly  denies  any  agi^- 
ment  on  his  part  not  to  use.  it  to  the  pr^udice  of  the 
Complainants.  This  answer,  being  direcdy  responsive 
to  the  allegation  of  the  bill  is  conclusive  evidence,  un- 
less contradicted  by  more  than  one  witness.  But  it  is 
confirmed  by  the  deposition  of  R*  Morris,  as  far  as  it 
relates  to  that  interview.  G.  Morris  states  that  he  was 
induced  to  become  the  purchaser  by  motives  of  personal 
friendship  towards  R.  Morris.  It  was  the  duty,  there- 
fore, ofR.  Morris  to  have  explained  to  his  friend  in 
what  manner  the  purchase  was  to  be  made  serviceable 
to  him,  and  who  were  the  pai*ties  really  to  be  benefited 
thereby.  If  he  did  not  do  it,  and  intended  that  others 
should  derive  the  benefit,  it  was  a  fraud  upon  the  feelings 
of  friendship.  But  it  is  clear  that  R.  Morris  did  not 
request  it  with  a  view  principally  to  the  security  of  the 
Complainants.  He  states  in  his  deposition  that  his  ob* 
jects  were,  1.  The  equity  of  redemption,  %  The  sur- 
plus  tract  which  it  wtti'  supposed  remained  unconveyed^, ' 


/- 
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und  3d.  To  prevent  injury  to  the  Complainants,    Tbe  fitzsim^ 
visit  of  R.  Morris,  jun.  to  New  York,  was  to  prevent   mons  h 
the  effect  of  certain  attachments,  and  to  secure  ttie  sur-   othkhs 
plus  lands  so  as  to  make  a  provision  for  his  motlier.  •     v. 
Hoops,  in  his  deposition,  says  that  the  security  of  the  ogden  & 
Comp/aioants  was  not  an  object  in  the  first  purchase  of  oroeas. 
t^jud^ent 

There  was  neither  equity  of  redemption  nor  surplus 
land.  How  then  was  G.  Morris  to  be  secured  for  the 
amount  of  the  judgment,  unless  by  the  lands  of  the 
Complainants?  And  yet  they  say  that  the  judgment  was 
not  to  affect  those  lands.  It  would  be  absurd  to  suppose 
such  a  trust.  Tbe  agreement  of  16t]i  of  September. 
1799,  shows  that  there  was  no  such  trust  And  the  an- 
swer of  G.  Morris^  not  being  contradicted,  Ls  conclusive 
erideace  that  the  trust  did  not  exist.  Pre.  ch.  19,  JCing^ 
dome  V.  Boakes.  %,  Mk.  140,  Janson  v.  Rany.  3.  ^tk\ 
407,  (hUy  V.  Walker.  1.  Br.  C.  C.  52,  Fember  v. 
Mathers. 

No  equity  arose  from  the  release  of  the  stay  of  exe- 
cution. If  there  did,  it  was  an  equity  in  R.  ^Morris, 
and  not  in  the  Complainants. 

The  time  and  place  of  sale  were  fixed  by  the  agent 
9f  the  Complainant,  and  therefore  they  cannot  complain, 
nor  allege  the  want  of  notice. 

The  inadequacy  of  price  is  by  no  means  so  great  as 
the  Complainants  pretend ;  but  if  it  was  it  cannot  affect 
tbe  equity  of  che  Defendants  case.  If  they  obtained  the 
legal  title  they  bare  equity  enough  to  support  it,  even  if 
it  cost  them  much  less  than  5,000  dollars.  But  a  sheriff*  s 
saSLt  JaMy  and  pubUdy  made  has  never  been  set  aside  for 
inadequacy  of  pnce.  If  there  be  no  trust,  tbe  inadequa- 
cy of  the  price  is  immaterial. 

There  mast  be  in  every  trust,  a  s^ibjed  of  the  trust,  a 
trustee^  and  a  csstue  que  trust.  But  here  is  no  subject... 
the  proceeds  of  the  judgment  were  not  for  the  Complai- 
nants* They  were  the  absolute  property  of  6.  Morris. 
He  never  hdd  the  land.  But  what  sort  of  a  trust  was 
it?  Not  a  residHng  trusty  for  that  can  only  be  raised  in 
fairor  of  the  person  from  whom  the  consideration  moved. 
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i»£rz8iiff-  And  that  it  vn^  not  an  express  trast  is  admitted.  Vf  it 
MOKs  9c  was  neither  an  implied  nor  an  express  trusty  6.  Morris 
OTHBSs   was  the  absolute  owner  of  the  j  udgment 

oGOBir  &      A  man  can  not  be  made  a  trustee  unless  the  extent  o{ 
OTHBBS.  his  trust  be  fully  explained  to  him.    10^  Veii.  jtm.  511, 

..*-.———  Lench  V.  Lench» 

The  fact  of  the  trast  is  to  be  found  by  the  Court  from 
the  evidence  as  a  jury  would  find  it : 

Secret  trusts  are  dangerous.  Since  the  statute  of 
frauds  nothing  is  left  of  the  whole  fabrid  of  parol  trusts 
but  a  resulting  trust...which  is  a  trust  arising  by  impli- 
cation, from  the  fact  tliat  the  purchase  money  was  paid 
by,  or  the  consideration  moved  from,  the  party  who 
claims  the  benefit  of  the  trust  %  Ms.  SM,  Farteriche 
V.  Powkt.  S.  Br.  C.  C.  577,  Fordyce  v.  WUlis.  And 
it  is  only  lately  parol  evidence  has  been  admitted  to  prove 
the  facts  from  which  a  trust,  as  to  lands,  would  result. 
Cruises  digesU  472.  1.  Fern,  366,  Oascoigne  v.  TAew- 
ing.    10.  Vea.jwn.  366,  Rider  v.  Kidder. 

In  the  case  of  Uoyd  and  JabSm  v.  SpiUet  and  others,  in 
2,  Jitk.  150,  Lord  Hardwicke  said,....<<I  am  now  bound 
<<  down  by  the  statute  of  frauds  and  perjuries,  to  construe 
«  nothing  a  resulting  trust,  but  what  are  there  called  trusts 
'  «by  operation  of  law;  and  what  are  those?  Why,^rsf, 
<<  when  an  estate  is  purchased  in  the  name  of  of^  person, 
«but  ttie  money  or  consideration  is  given  by  aneither; 
w  or  secmdh/f  where  a  trust  is  declared  only  as  to  part, 
'  "  and  nothing  said  as  to  the  rest,  what  remains,  undis- 
*^  posed  of,  TCSults  to  the  heir  at  law,  and  they  cannot 
^  be  said  to  be  trustees  for  the  residue.  I  do  not  know 
•«  any  other  instance  wh«re  this  Court  have  declared 
««  resulting  trusts  by  operation  of  law,  unless  in  cases  of 
•'  fraud  and  where  transactions  have  been  carried  on 
«  nuda  jvi/eP 

Lord  Hiwpkwidte  was  not  perfecflj^  c«rect  as  to  tlie 
extent  of  the  doctrine.  Later  cases  have  added  the 
eases  of  a  failure  of  the  considettition....and  where  the 
consideraftton  is  merely  nominal.  1.  CryO^  dig.  471, 
$  29,  ^c.  A  piurchaser  for  ftiU  value  h48  never  been 
adjudged  to  be  a  trustee  for  aaDMtar>r  7.  Br.  FsftL  ca. 
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BtBf  FUkMen  v.  Bailey.  - 1  Cruixe  485,    $60.     8.  C.  nrzuK* 
aJbrUgedy  4  Bur,  2255.  j^ons  & 

^.  But  if  there  had  been  a  trust,  and  althoogk  the        r. 
aBsignment  by  G.  Morris  to  the  Holland  company,  was  ooden  tt 
ao  assigniaent  of  an  equitable  right  only,  and  therefore  othjbss. 
not  protected  by  want  of  notice,  yet  the  agent  of  the  ..i—*^— — - 
Holland  company  having  obtained  the  legal  title  without 
notice  of  the  trust  either  by  himself  or  the  Holland  com* 
pany,  he  has  a  right  to  hold  against  a  mere  legal  claim 
on  the  part  of  the  Complainants.    For  the  mistake  as  to 
the  boundai^,  being  a  mistake  to  the  prejudice  of  the 
Defendants,  can  create  no  equity  in  favor  of  the  Com* 
ptainants.    It  was  a  mistake  by  which  tlie  Complainants 
wouild  ^a^e  gained,  and  the  Defendants  would  have  losi^ 
more  than  one  thousand  acres  of  land*    If  Gouverneur       < 
Moms  bad  pnrchased  the  judgment  with  a  full  know- 
ledge of  this  mistake  of  the  boundaries,  and  with  a  view 
to  secure  the  benefit  thereof  for  the  Complainants,  and 
to  do  this  injustice  to  the  Defendants,  no  Court  of  equity  ^ 
would  have  aided  him  in  accomplishing  the  purpose;  and 
even  if  he  had  acquired  the  legal  title  to  the  land  under 
such  circumstances,  it  Is  more  than  probable*  that  a 
Court  of  equity  would  have  granted  relief  to  the  De- 
fendants. 

A  Court  of  equity  will  never  interfere  against  a  hona 
Mt  purchaser,  for  a  vaiuable  consideration,  without  no- 
tice, but  will  permit  him  to  save  himself  by  any  legal 
jdank  wlucVi  V  can  lay  hold  on.  1.  Eq.  ca.  ah.  353, 
322.  JSfnd  in  the  c(ue  oJJtrrard  r.  Sanders^  2.  Ve%»jun. 
457,  Lord  X<oughborough  said  that  in  such  a  case  a  Court 
of  equity  has  noJurisdictioTu 

In  as  much  therefore  as  the  Complainants  who  seek  to 
jrainby  the  Ussofihe  Defendants,  have  no  equity  arising 
from  the  mistakeof  the  boundaries;  and  as  the  Defendants 
have  the  legal  tiile  supported  by  a  strong  ease  in  equity, 
the  Compl^naata  are  not  entitled  to  the  aid  of  a  Court  of 
equity. 

Feb^  20.*  Washikotok,  J.  after  stating  the  facts  of 
the  case,  ddivered  the  opinion  of  the  Court  as  follows: 

<  » 

*  Abmt  MABumr.Ch.  J.  sudliNiDsMi,  J-  tbeodierfltcpKient. 

TOL.  VU.  * 
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SITZ9IH-       The  first  point  made  by  the  counsel  for  the  apptf  «ats 
MONs  &    iSf  thf^t  G.  Morris  ought  to  be  considered  as  a  trusteo 
OTHERS    of  Talbot  and  AUum's  judgment  for  the  trustees.    On 
V.        this  point  it  is  contended  that^  although  in  the  first  in- 
fOUBir  &  stance^  G.  Morrismighthavehad  no  other  inducement  in 
OTHEBs.  purchasing  that  judgment  than  to  perform  a  friendly 
service  to  R.  M orris^  yet  he  afterwards  charged  himself 
with  the  interests  of  the  trustees  by  an  express  declara- 
tion contained  in  the  agreement  of  the  29th  of  August^ 
1799,  connected  with  the  subsequent  agreement  of  the 
16th  of  September,  1799,  which,  notwithstanding  his  dis- 
approbation of  some  parts  of  it,  he  adopted  by  his  silence 
and  subsequent  conduct    The  trust  being  thus  establish- 
ed, it  is  then  contended  that  the  Holland  company,  >  the 
purchasers  of  this  judgment  from  G.  Morris,  took  the 
same  clothed  with  aJl  the  equitable  rights  of  the  trustees^ 
which  were  attached  to  it  in  the  hands  of  G.  Morris  apon 
the  ground  that  a  judgment  is  a  chose  in  action,  and  the 
assignment  passes  no  more  than  an  equitable  interest  to 
the  debt  of  which  it  is  the  evidence*    Having  arrived  at 
this  point,  the  title  of  the  trustees  is  plac^  upon  the 
well  known  principle  which  governs  a  Court  of  Chance- 
ry, that  between  merely  equitable  claimants,  each  hav- 
ing equ^l  equity  with  the  other,  he  who  hath  (lie  prepe* 
dency  in  time,  has  the  advantage  in  right. 

If  the  cause  rested  upon  this  state  of  the  case,  it  would 
be  incumbent  on  the  Court  to  eKamine  these  principles 
and  their  application  to  the  respective  pretensions  of  the 
trustees  and  of  the  Holland  company.  Whether  an 
equity  arising  to  a  third  person  who  claims  the  chose  im 
action,  and  whose  title  depends  upon  a  secret  trust  and 
confidence  between  him  and  the  ostensible  assignee,  has 
equtd  equity  with  the  person  who  afterwards  purchal^es 
the  judgment  bona  fide  and  without  notice  of  a  fact  not 
disclosed  by  the  previous  assignments,  is  a  question  which 
the  Court  deems  it  unnecessary  to  decide,  because^  iho' 
the  equity  of  the  trustees  and  the  Holland  company 
should  be  admitted  to  be  equal,  yet  the  latter  have  ac- 
quired another  title  to  the  subject  in  controversy  which 
a  Court  of  equity  will  never  disturb.  They,  or  rather 
their  trustee,  have  got  the  fniits  of  their  execution^  and 
have  obtained  the  legal  utate  in  the  land  on  which  the 
judgment  gave  them  only  a  lien.  Having  at  least  equal 
equity  with  the  trustees,  it  was  perfectly  justifiable  in 
fliem  to  obtain  a  snperiortly  by  buying  i|i  the  IcjjSiAffBfeite* 
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Aware  of  this  difficully,  one  of  tlie  counsel  for  the  apd-  iriTzsiM- 
lants  found  it  necessary  to  contend  that  the  sale  on  the   iloiis  & 
ISUi  of  Maj  was  absolutely  void^  the  execution  having   othebs 
been  taken  out  before  it  could  lawfully  issue  in  conse-        t« 
quence  of   the  stay  on  record  which   prevented   its  ooDEir  & 
emanation  prior  to  the  8th  of  June  following.    ThiSf  othbbs. 
however  is  arguing  against  the  fact  j  because  we  find  i 
that  long  prior  to  the  sale  and  assignment  of  the  jndg- 
ment  to  the  HoDand  company^  the  testatum^:  fa:  had 
issued  by  the  consent  of  R  Morris  as  well  as  of  the  trus- 
leesy  whOf  on  the  6th  of  Feb.  I8OO9  had  endeavored  to 
render  it  eflTectual  by  a  sale  attempted  on  that  day« 
The  release  of  the  stay  is  not  spread  on  the  record  so 
that  the  tennis  otity  or  its  date  might  be  examined.    But 
since  &e  execution  could  not  legally  issue  without  a  reg- 
ular reiease  fifed  in  the  Court  where  the  judgment  was 
of  records  and  since  the  form  of  such  a  release  was  appli* 
ed  for^  by  one  of  the  trustees  so  early  as  the  2d  of  M ay« 
1799^  it  must  be  presumed,  against  the  trustees  and  id 
favor  of  the  regularity  of  the  proceedings,  that  the  re- 
lease was  in  due  form,  and  bore  date  prior  at  least  to  the 
emanation  of  the  execution. 

But  it  is  contended  that  the  consideration  for  tliis  re- 
lease was  the  trust  declared  by  6.  Morris  in  August, 
If  99^  or  acquiesced  in  by  him  under  the  agreement  of  the 
16th  Sep.  and  that  his  breach  of  trust  in  selling  the  judg- 
ment to  the  Holland  company  with  a  view  to  the  intended 
purcliaae  of  the  lands  in  dispute  by  them,  did  away  tlie 
effect  of  the  release  previously  executed  by  R.  Morris. 
That  ibis  w^s  a  legal  consequence  of  the  alleged  breach 
of  trust  can  scarcely  be  maintained.  The  release  beine 
once  regularly  executed  and  delivered  could  never  at 
terwards  be  avoided  at  law  by  a  failure  of  one  of  the 
parses  to  perform  an  act  in  consideration  of  which  the 
release  was  given.  It  could  extend  no  further  than  to 
charge  G.  Morris  with  a  breach  of  contract  for  which 
lie  might  be  personally  liable  to  the  party  aggrieved. 
But  as  to  third  persons  claipiing  fairly  under  him,  with'- 
out  no&e  of  the  alleged  breach  of  trust,  the  legal  et 
feet  of  tte  release  would  remain  unimpaired^ 

It  is  very  obvious»  however^  that  the  whole  bf  thii9  ar- 
gument is  founded  on  an  assumptioh  of  facts  which 
are  not  proved,  and  which  cannot  and  ought  not  to  be 
praramed.    It  does  not  appear  £h>m  fhte  evidence  in  the 


^ 
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rxTzsiM-.  cause  tiiat  the  trust  assumed  bj^  G.  Morris  was  thecon*^ 
Moirs  &  sideration  of  that  release^  and  yet  if  the  trustees  wofuld 
bTHERs  avail  themselves  of  that  circumstance  to  invalidate  the 
r.  sale^  and  to  deprive  the  Holland  company  of  the  shield 
OGDENT  &  by  which  they  have  protected  their  equitable  interest^ 
OTHERS,  such  proof  should  be  clearly  made  out.  On  the  contra- 
ry^  the  Court  must  consider  the  fact  as  established  (since 
It  is  asserted  on  oa£h  by  G.  Morris  in  answer  to  a  charge 
ih  the  bill,. that  the  object  of  G.  Morris  in  purchasing 
the  judgment,  was  to  confer  a  personal  benefit  on  R. 
Morris  only,)  tliat,  in  consequence  of  thi»  undertaking, 
tnade  ^ith  the  knowledge  of  one  of  the  trustees,  and  for 
the  purpose  of  giving  effect  to  this  intention,  the  release 
was  made,  and  it  is  fairly  to  be  presumed  that  it  was 
executed  long  prior  to  the  arrangement  made  by  G. 
Morris  and  the  trustees  in  August  and  September,  1799, 
because,  as  has  been  befoi*e  observed,  the  form  of  a 
release  was  applied  for  as  early  as  tlie  2d  of  May  pre* 
ceding.  If  the  date  of  the  release  was  contemporaneous 
with,  or  si(bsequeht  to  the  agreements  of  August  and 
September,  it  was  in  the  power  of  the  trustees  fully  to 
have  established  the  fact*  Being  essential  to  their  ar- 
gument, their  having  omitted  to  furnish  the  proof  affords 
a  strong  presumption  against  them. 

It  is  contended  that  the  Holland  company  ought  to  be 
tonsidered  in  the  light  of  purchasers  of  the  judgment 
with  notice  of  the  trust,  because,  knowing,  as  they  were 
bound  to  do,  that  the  execution  could  not  issue  before 
ihe  &th  of  June,  1800,  they  were  necessarily  led  to  in- 
quire into  the  right  which,  they  assumed  of  taking  out 
execution  at  a  prior  day,  and  in  making  this  inquiry 
they  must  have  come  to  a  knowledge  of  the  trust*  But 
thfe  pt-evious  issue  of  the  execution,  fortified  by  the  cir- 
cumstance of  the  sale  under  it  attempted  ifi  February 
and  continued  bv  adjournment  to  the  13th  of  May*  ren-^ 
dered  all  inquiried  into  the  cause  of  the  release  unneces- 
6ary,  It  Was  enough  for  them  that  the  impediment  to 
the  issuing  of  the  execution  was  removed  at  the  time 
they  purchased  the  judgments 

The  cause  appears  t6  the  Cdurt  to  he  so  clearly  id 
favor  of  the  HoUand  company  and  those  claiming  un- 
der them,  upon  the  point  which  has  been  examined,  that 
it  seeiniS  almost  unnecessary  to  notice  those  circumstan-> 
ces  which  detract  fitxm  tihe  equitable  title  of  the  trustee9« 
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Jlnt  it  is  obyiotts  that  tho  injury  of  which  they  complain  htzsui- 
as  arisen  in  a  great  measure  from  the  want  of  energy   mo^s  & 
in  themselves,  and  a  kind  of  helpless  dependence  upon   oxiifos 
others,  even  after  they  were  fully  apprized  of  the  steps        r. 
Which  were  taking  and  wliich  finally  led  to  the  loss  fn>m  ogd£N  &. 
which  tlicy  now  seek  to  extricate  tliemselves.     Mr.  oTHEns. 
Fitzsimmons  was  informed  by  A.  Hoops,  prior  to  the  - 
£[2d  of  April,  1800,  that  the  agent  of  the  Holland  com- 
pany had  gone  on  to  New  York,  and  the  intention  of 
this  visit  was  most  probably  communicated  to  him,  as 
Mr.  Hoops,  at  the  same  time,  advised  him  to  have  an 
understandiDg  with  G.  Morris.    If  he  received  from 
ibis  advice  nothing  further  than  a  hint  of  X)ossible  mis- 
chief, it  was  sufficient  to  put  tliem  upon  inquiry  and  ex> 
ertioiu 

An  stttempt  was  made,  though  not  much  pressed,  h* 
cbarge  G.  Morris  with  a  breach  of  trust,  and  with  the  le- 
gal coosequences  thereof.    That  his  declining  to  com- 
mvnicate  to  the  trustees  his  intended  sale  of  Talbot  and 
Allom's  judgment  to  the  Holland  company  upon  terms 
which  might  seriously  aflfect  the  interest  of  the  former, 
was  unkind,  and  a'^  departure  from  the  friendly  conduct 
he  had  maai&sted  towards  them,  may  be  admitted.    Bui 
since  it  most  be  taken  as  a  fact  in  the  cause  that  no  pro- 
fflise  of  any  kind  had  been  made  by  G.  Morris  in  favor 
of  the  trustees,  or  to  his  knowledge,  in  reference  to  tlieir 
interests,  prior  to  the  agreement  of  the  29th  of  August, 
l'799....Qaiid  even  this  agccement,  or  the  draught  made  by 
Cooper  and  forwarded  by  Hoops  to  R.  Morris  and  the 
trustees  for  thew  Mgnature,  is  not  alleged  in  the  bill 
with  any  degree  of  certainty  as  a  ground  on  which  the 
trust  is  founded—)  and  since  the  arrangement  proposed 
by  G.  Morris  in  that  agreement  and  drauglit  was  reject- 
ed  hy  those  parties  and  another  subslitued  in  their  stead 
to  which  G.  MoiTis  was  no  party,  it  would  be  going  too 
far  for  a  Court  of  equity,  in  such  a  case,  and  in  favor  of 
jfersona  who  woold  do  nothing  for  themselves,  to  make 
G.  Morris  a  trustee  by  implication  for  the  purpose  of 
charging  hiffl  wiOi  a  breach  of  trust.    It  is  true  that  G. 
Morn  might  tiave  communicated  to  the  trustees  his 
disapprobation  of  the  change  they  had  made  in  his  ar- 
rangement, and  his  refusal  to  abide  by  that  which  they 
had  proposed  as  as|d>stitute,  so  as  to  have  afforded  them 
an  opportunity  to  retrace  Uieir  steps.    But  surely  he 
Was  noty  in  point  of  law,  as  much  bound  to  make  such  a 
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viTzsiM-  commiinicatioii  as  the  trustees  were  to  obtain  a  certain 
Hoirs  &  knowledge  of  his  assent  to  the  agreement  of  the  16th 
OTHBBS  September.  He  had  gratuitously  offered  to  do  a  favor 
V.  to  the  trustees  upon  certain  conditions.  They  reject  the 
OGDBir  ft  offer  as  made  and  propose  other  conditions.  It  was  in- 
OTHBBS.  cumbent  on  them  to  obtain  his  assent  to  the  new  propo* 
_  sal  if  they  meant  to  consider  him  in  the  light  of  a  trustee. 

The  opinion  given  upon  these  points,  renders  it  unne- 
'     cessary  to  consider  the  question  of  boundaries. 

Decree  ^rmed,  wUkovi  prejudice. 


BRIG  JAMES  WELLS  v  THE  U.  STATES. 
1812.  

February  8th. 

Ab8enU...MarshaUf  cMtfjugtice* 

SiS!?^^  THIS  was  an  appeal  from  a  sentence  of  tlie  Cir- 

eViaen^*^  cuit  court  which  aflbined  that  of  the  District  Court  of 
be  ■dmittod  in  Connecticut,  restoring  the  Cargo  but  condemning  the 
forthaTpur.  ^^^S  J<unes  Wells,  an  American  registered  vessel^  for  a 
pcMeaeonumi-  violation  of  the  Si  section  of  the  embargo  act  of  Janua« 
w  mayiawe.  ^y  g^^  ^g^g^  j„  making  a  voyage  to  St.  BaiihoUmews, 
The  evidenee  under  a  clearance  for  the  port  of  St.  Mary^s,  in  tiie  state 
2tT%3h^i  ^  ^^^^gi^  The  excuse  suggested  by  the  claimant  of 
e»iue  a  vkda-  the  vessel  was  stress  of  weather.  He  stated  in  his  claim 
^^^wo^b  ^^  answer,  that  tiie  vessel  laden  with  1272  barrels  of 
^SSuA^r^ flour,  sailed  from  New  Yoric  on  the  26th  of  February, 
oiear  andpoe-  '1808,  cleared  and  bound  for  SL  Mar^s,  with  a  bona  fide 
'^^  intention  of  going  there,  and  without  any  intent  of  go- 

ing to  any  foreign  place.  But  that  by  contrary  winds 
and  stress  ofwemner  and  the  Uqku  amditian  of  the  vessel, 
he  was  compelled  against  his  will  (he  being  owner  and 
supercargo)  and  against  the  will  of  the  captain  and  crew, 
to  go  to,  and  enter  the  port  of  Oustama,  in  tlie  island  of 
St.  Barthokmews,  in  the  West  Indies,  where  he  was 
obliged  by  the  leaky  and  shattered  condition  of  the  ves- 
sel, to  unlade  the  cargo,  which  was  greatly  damaged, 
and  he  could  not  afterwards  obtain  permission  to  carry 
it  away  again^  but  was  compelled  to  sdlit  there. 
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Tbe  evidence  on  the  part  of  the  Claimaat  tended  to '    nuft 
proTe  that  aftw  the  Fessel  got  to  seat  and  the  weather  j^s.  WKua 
was  rough  she  leaked  Gonaiderably  ui  her  upper  works^        r. 
8o  that  ID  had  weather  they  had  to  keep  two  pumps  v.statbi, 
going  at  the  rata  of  three  or  four  hundred  strokes 
eveiy  half  hour,  that  after  being  six  days  at  sea*  it  was 
jud^  ^hest  for  the  preserratiion  of  their  lives  as  well  as 
^for  the  safety  of  vessel  and  caigo,  to  bear  away  for 
<«any  of  the  West  India  Islands''....tiiat  when  they  ar- 
rived at  St  Bartholomews,  part  of  the  flour  was  dam- 
aged,  and  they  were  obliged  to  unlade  the  vessel  to  have 
her  sorveyed  and  repaired.    That  the  governor  of  the 
island  had  prohibited  the  exportation  of  provisions  and 
would  not  permit  them  to  take  away  their  cargo. 


New  evidence  which  had  been  taken  undter  a  commis' 
mon  issued  Aom  this  Court,  was  offered. 

Fisikntjff  JSUomeg  Otntret,  stated  that  he  could  not 
consent  to  admit  it,  but  wished  the  objection  might  be 
saved. 


He  snpposed  that  a  distinction  ought  to  be  taken  be- 
tween cases  of  admirottyf  and  cases  of  manliiiie  jurisdic- 
tion, and  by  the  act  of  congress,  new  evidence  is  ad- 
missible in  this  Court  in  cases  of  aimirattfi  only. 


On  the  next  day,  however*  he  said  that  he  was  indu- 
ced by  the  particular  circumstances  of  tliis  case  to  wave 
bis  ohjedoon;  especially  as  the  question  would  be  made 
in  another  case  at  this  tenn. 

Harpjbb  awd  Pitkiw,  for  the  appellant,  cited  tbe 
cases  of  the  BeUjf  and  CharhtU  v.  U.  &  JMe  VoL  4, 
p.  %^s,  and  Teaton  v.  Z7. 8.    Mtt  VoL  5,  p.  S81. 


The  CoimT  said  that  the  admission  of  the  evidmce 
in  this  case,  beingby  consent,  would  not  prejudice  the 
question  if  it  riioidd  afterwards  arise  in  another  case. 

FixKDr  jkjm  BABnMfar  tkeappiUanL 

The  plea  of  necessity  by  dress  ofweaUmr  has  been 
heretofore  admitted  as  an  epccuse  for  violating  the  posi^ 
tiviaJawpf  ^MihWBo;  wd  the  wly  ^nesthm  in  this 
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BRIO      case  is  wiiether  the  necessity  was  so  urgent  as  to  justify 
•j*8.  WELLS  the  bearing  away  for  a  port  of  safety,     n  e  contend  that 
r.        reasonable  apprehensions  of  loss  by  persisting  in  the 
1T.8TATES.  voyage  to  St;  Mao^y's  was  a  sufficient  justification. 

Fraud  is  not  to  be  presumed.  The  faet  \s  incontesta* 
ble  that  the  vessel  leaked  very  miichf  and  the  weather 
was  very  bad.  Such  an  apprehension  of  loss  as  would 
hare  justified  a  deviation  under  a  policy  of  insurance  is 
a  sufficient  justification  in  the  present  case.  And  in 
such  case  it  is  sufficient  to  justify  a  deviation  that  the 
captain  has  acted  fairly  and  bona  Jide,  and  tj^ccording  to 
the  best  of  his  judgment  for  the  benefit  of  all  parties  don- 
cemedf  and  has  no  other  view  but  to  conduct  the  ship 
and  cargo  by  the  safest  and  shortest  course  to  her  port 
of  destination.    Marshall  an  instirance,  MS,  M9,  4fiO| 

By  the  original  embargo  act  of  December  22d,  1807, 
the  master  is  to  give  bond  in  double  the  value  of  the  ves- 
sel and  cargo,  to  reland  the  goods  in  the  United  States^ 
**  danger  i^the  ieas  excepted^*  That  act  being  in  ;iari 
matenaf  the  exception  of  the  dangers  of  the  seas  ought 
to  be  considered  as  extending  to  the  present  case. 

Washington,  J.  There  is  no  doubt  as  to  the  law — 
the  only  question  is  whetlicr  this  case  be  within  the  ex- 
ception. 

Pitkin^    It  is  strong  evidence  that  the  roaster  thought 
•  lie  was  doing  right,  that  he  returned  directiy  to  the  Uni- 
ted States  and  subjected  himself  at  once  to  the  penalty 
of  his  bond — and  that  in  fact  he  obtained  only  12  dollars 
per  barrel  for  his  flour  at  St.  Bartholomews. 

Dallass^  contra. 

It  was  tlie  duty  of  the  owner  to  have  a  vessel  fit  for 
the  voyage  and  the  season  of  the  year;  This  vessel  was 
b^adly  built,  her  condition  upon  the  former  voyage  .was 
given  in  evidence  and  was  known  to  the  owner  when  she 
sailed.  He  kntw  she  would  leak,  and  probably  he  in-v 
tended  she  should  leak.  He  knew  the'  leak  wks  in  her 
upper  works  only,  and  that  therefore  the  lives  of  those 
on  board  were  not  iii  danger.    He  did  not  have  the  pro* 
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per  r^ftirs  made  at  home  vrhkh  he  knew  were  wantiof.     bsm 
Nothing  was  done  to  her  at  St.  Bartholomcwa^  except  j's.  wkus 
catifieifif »  aad  sfae  brought  heme  her  cargo  in  excellent        v. 
order.  When  they  foand  that  she  leaked  she  might  have  iy,  states. 
returned.    The  wind  which  was  contrary  to  St  Mary's  .-.-.i...^. 
wwU  have  been  fair  to  bring  her  back— other  vessels 
aiTJFMi  about  the  same  time  with  fair  winds. 

Nothing  bnt  imminent  danger  to  the  Itvts  of  those  on 
board  could  justify  their  going  to  the  West  Indies  con- 
trary  to  biw.  The,  safety  of  the  vessel  and  cargo  was  a 
matter  of  no  con^erationf  as  a  jostification*  There  is 
therefore  no  analogy  to  the  case  of  deviation. 

r 

Fd.SOy  M  the  judges  being  present, 
WAsaniGTON  J.  delivered  the  opinion  of  the  Conrt 

That  flie  law  under  which  this  {wosecution  is  found- 
tif  has  beeut  prima  facie,  violated,  is  admitted ;  and  it 
becomes  absolutdy  necessary  for  the  defendant,  if  he 
would  excuse  the  breach,  to  bring  himself  within  the 
exception  made  for  his  benefit,  not  by  doubtful  testimo- 
ny, bnt  by  such  as  shall  leave  no  reasonable  doubt  of 
the  sincerity  of  his  exertions  to  jmMreed  to  some  port  in 
the  United  States^  and  the  danger  or  appfurent  impossi* 
Mlity  of  doing  so. 

Thai  the  vessd,  shortly  after  leaving  New  York, 
leaked  constderaJbly  ia  proved ;  biit  it  is  also  proved 
that  the  leak  was  in  her  upper  works ;  that  she  could  be 
freed,  and^  by  great  exertions,  was  kept  free  of  water* 

It  is  cleariy  proved  that,  after  a  sail  of  six  days,  she 
bore  away  for  the  West-Indies,  and  the  danger  of  con- 
tinuing on  the  coast  is  indirectly  stated,  though  no 
where  posilivdy  affirmed. 

^  Built  is  not  proved  by  a  single  witness  that  an  exer- 
fjod  was  made  to  gain  a  port  of  the  United  States^  or 
that  the  attempt,  if  it  had  been  made,  would,  in  the  o]nn- 
ion  of  one  person  on  board,  have  failed  or  been  attended 
with  dai^;er.    Nor  are  the  state  of  the  winds^  or  the  lat- 
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BEiQ     itude  and  longitude  of  the  veafld  when  she  Vote  awsy^ 

a^9,  wfiixa  given  In  evidence  so  as  to  enable  the  Conrt  to  judge* 

V.        In  short»  had  the  original  destination  been  to  the  West* 

u.STATBS.  Indies*  and  this  known  to  the  creWf  it  would  be  difficult 

.............  to  fix  perjury  upon  any  one  of  those  who  have  given 

evidence  in  this  cause. 

In  such  a  case*  where  no  presumption  can»  or  ought 
to  be  made  in  favor  of  the  owner  of  ti^e  vessel*  and  with 
so  strong  a  temptation  as  he  had  to  violate  the  law — ^her 
condemnation  is  inevitable. 

Sentence  affwmei^  tvith  costs. 


MARYLAND  INSURANCE  COMPANY 
lSi2,  -v. 

Feb.      nth.  ^^  *0Y,  BAYARD  &  M'EVERS. 


Absent,.*^IarshaUf  chief  justice^ 

The  ditMhat^  ERROR  to  the  Circuit  Court  for  the  district  of 

^"from  thdr  ®^  Maryland,  in  an  action  of  covenant  brought  by  Le 
riubiiity*,  in  Roff.ufid  oth/fivs,  against  the  MaryUmi  Insiiratice  Cknn^pany, 
Tbcttfrdan"^  upott  a  poUcy  of  insuraucc  upon  the  Ship  Jokn^  from 
additjonarou-.  Ncw  York  to  five  ports  on  the  coast  of  <<  Afrlcaj  be- 
sp*°<^  «n^o-  <<  twecn  Castle  D^Elmina  and  Cape  Lopes6,  including  tiiose 
potiey.^de^  'Sports,  and  at  and  from  them,  or  either  of  them,  back  to 
pendsl  not  up- «  Ncw.  York  w\th  Ubcrtics  as  per  order  fin"  insurance:.** 

on  an  J  suppos- 
ed JucrtMc  of 

riaiLbatwhoi-     The  order  of  insurance  was  as  folio wsy  viz:  ^^At 

Sirture  *f  uie  '*  ^'^^^  ^^^  ^^  ^^^  lusure  three  thousand  fiv^  hundred 
mK^from'^^' dollars  upon  freight  of  the  ship  John  of  New  York, 
the  contract  u  valued  at  .that  sum^  at  and  frpm  New  York  to  Gturife 
The^S^'  '^ITElminaf  on  the  gold  coast  of  Africa,  with  liben^ 
queneet  of  «  for  the  vessel  to  touch  at  the  C^pe  de  Verd  Jblmd$*  fioir 
5^J]jjJ^  "  the  purchase  of  stocky  s^ch^sm  wgSpgfiots  ani.ponUilif 
McimiMtflnai  <^and  taking  in  water  ? 
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«« .flbo^  tnine  fhousand  dollars  on  the  American  ship  na«t'd. 
•<  John,  valued  at  this  sum ;  and  eleven  thousand  eight      ivsv^ 
*^hn3aiiMi  dollars  on  cargo  by  said  ship  consisting  of  "^ancico. 
<*  wine^  row,  kccf,  geneva,  dry  goods,  tobacco,  mo-        ^*   ^ 
<«  lasses^  Ac  at  and  from  New  York  to  five  ports  on  the  other* 
<*  coast  of  Africa,  between  Castle  D'Elniina  and  Cai>e  ' 

**LopeZf  including  those  ports,  with  liberty  of  touching  to  iu  icpi  er- 
«<  and  trading  atalU  or  any  of  said 'ports,  backwards '**^***^f' 
^and  forwards,  and  at  and  from  her  last  port  on  thedbirg^'^db* 
<' coast,  to  New  York,  with  liberty  of  touching  at  tlie  undervntets; 
*^Cttpeie   Verdsou  her  return  passage, /or  stock  and  JUJ^^^JJ^im. 
^take  in  water.    It  is  understood  that  the  captain  re-  portaiiceto 
«<  turning  to  one  or  more  ports  that  he  had  touched  and  J|^»*5>oiuS- 
**  traded  at  before,  shall  not  be  considered  a  deviation,  tary  dc^viatioo. 
<«Tlie  John  was  ready  and  expected  to  sail  the  iSth  Necessity 
^inst^    There  are  no  cantrahand  goods  on  board,  and  ^(^"adevbtkm 
^tbe  ship  is  armed  with  eight  carriage  guns,  with  am*  m  ^ny  cum; 
^^manition  in  proportion,  and  is  an  excellent  vessel  and  aJjJn  rou^be 
*< captain  Lawrence,  wba commands  her,  is  a  native  of  suictiy  com. 
♦*  New  York,  well  acquainted  on  tlie  coast  of  Africa,  ™|JU""™*^ 
"and  has  been  at  most  of  the  places  it  is  intended  the  major  pradue- 
•<  vessel  is  to  stop  at,  and  is  a  careful  experience  sea-  '^  H. 

Hie  declaration  was  for  a  total  loss  by  the  perils  of 
the  sea.  The  cause  was  tried  upon  the  issue  of  fion 
if^rtgU  c(neotfUionem9  and  the  verdict  and  judgment  were 
for  the  Plaintifrs  witii  5476  dollars  damages. 

Upon  the  trial  of  this  issne  the  Defendants  (the  Plain- 
tiffs in  ertor)  took  twetvt  bilU  rf  exceptions^  but  as  the 
o^nion  of  this  Court  was  given  upon  the  7th  only,  it  is 
deemed  unnecessary  to  state  the  others.   * 

1.  The  first  bill  of  exceptions  stated  not  only  the/ac/5 
which  the  Plaintiffs  and  Defendants  offered  to  prove,  but 
detailed  at  great  length  the  testrmonfff  and  oircumsiaii' 
ee$  knding  to  prcroe  tlioae  fact<9,  or  from  which  they  might 
he  iiiferrecl.  Among  other  facts  it  stated  that  the  ship, 
in  tlte  pmsecntton  of  her  voyage  arrived  at  the  island  of 
Fogo,  one  of  the  C&pe  de  Yerd  Islands,  on  the  7th  of 
Maj^f  t865i  whete  the  captain  received  on  board  Jinir 
(■fiocfo  andfmr  jmcJ^ai9e$9  besides  water  and  other  pro-  « 
vision^  and  nnitowed  tbe  dry  goods  and  broke  open  two 
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xart'd.   bales  and  took  out  40  pieces  of  each  for  trade.    That 

.    iNsu-     the  ship  remained  there  nntii  the  Mth  of  May.    That 

RANGE  CO.  ^^^  ^^^  generally  employed  by  a  vessel  in  taking  in 

LE  ROT  &  ^^'^  ^"^  water  at  the  Capede  Verd  Islands  is  from  two 

OTHERS,   to  ^vt^  days  unless  the  weather  should  be  very  unfa- 

.-.«••..».—.  vorable;  that  the  weather  was  good;  and  that  the  bul** 

locks  and  jack-asses  incumbered  the  deck  much  more 

than  small  stock  would  hare  done. 

7.  The  rth  hill  of-  exceptions  stated  that  the  Defen-* 
dants  gave  in  evidence  all  the  facts  detailed  in  the  pre- 
ceding bills  of  exceptions<i  and  thereupon  prayed  the 
Court  to  direct  tlie  jury,  that  if  they  believe  the  same» 
then  the  taking  the  said  jack-asses  on  board  the  said  ship 
John»  while  she  lay  at  the  Island  of  Pogo,  was  not  with- 
in the  privilege  allowed  to  the  Piaintiflb  in  this  cause  to 
touch  at  the  Cape  de  Yerd  Islands  in  the  performance 
of  the  voyage  insured  for  the  purchase  of  stock  and  to 
take  in  water»  and  therefore  vitiates  (he  policy,  which  di- 
rection the  Court  refused  to  give;  but  the  Court  was  of 
opinion^  and  accordingly  directed  the  jury  that  the  taking 
in  the  tour  jack-asses  at  the  Isle  ofFogo  as  aforesaid, 
did  not  avoid  the  policy,  ufdess  the  risk  was  thsrt^  iii- 
crtased;  whereupon  the  counsel  for  the  Defendants 
excepted. 

Mahtiw, /or  Plaintiffs  in  error, 

As  to  the  7th  exception,  contended,  that  the  libeHy  to 
touch  at  the  Cape  dc  Vei^s  to  purchase  stock  and  take 
in  water,  did  not  aujthorize  the  taking  the  jack*asses  on 
board.  The  natural  tendency  was  to  increase  the  risk — ^ 
and  it  was  immaterial  whether  the  risk  was  in  fact  in* 
creased. 

^     WiWDBR^  contra. 

The  question  upon  the  7tli  bill  of  exceptions  is  only 
whether  the  Court  did  right  hi  leaving  it  to  the  jury  to 
decide  wliether  the  risk  was  increased  by  taking  in  the 
jack-asses.  It  is  like  the  case  of  LMngsUm  and  oL  v. 
Tfte  MoT^and  Insurance  Osmpassy,  ^9  0rtmcft474,  where 
this  Court  decided  that  the  question  whelher  a  iact  was 
material  to  the  risk  was  a  question  to  be  decided  by  a 
jury  under  flie  directioii  of  a  Court. 
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HABrssy  Ml  ike  fame  mdt.  ma&t'b. 

IVSU- 

Ab  to  tiie  7tk  lA  of  exceptions,  contended,  that  it  was  ^^*"  ^^ 

a  question  of  fact  to  lie  decided  by  the  jury,  whether^  the  ^^  ^^^  ^ 
taking  in  the  jack-asses  increased  the  risk.  This  Court  others. 
has  so  decided  in  the  case  already  aUoded  to  of  Imiiips- 
ioa  T.  The  Man/Umi  Inturmiee  Companif.  The  princi- 
ple of  flie  case  of  JZayne  v.  Jfett,  is,  that  there  was  no  in- 
crease of  risk  and  no  delay.  The  case  of  Sheriff  v*  Putts, 
is  overmled  by  that  of  Jtoyne  t.  BelL  But  toe  license 
to  take  in  stock  included  jack-asses. 

-  PnrKXST,  Jlttomcif  General  in  reply, 

The  7tfa  bin  of  exceptions  states  in  effect  that  the 
Court  refaaed  to  say  ttat  the  taking  in  of  the  jack-asses 
dischai^  the  underwriters,  lUthough  it  might  produce 
delay.  It  is  not  stated  that  it  did  not  produce  delay ; 
and  the  evidence  shows  that  it  did.  The  principle  of 
deriation  is  not  increase  of  risk,  hot  delau.  If  therefore 
hare  was  any  delay,  the  policy  was  void  from  that  time. 


Built  is  said  they  had  license  to  talv  in  jack-asses, 
because  fliey  were  stock.  But  the  order  for  insurance 
upon  the  vessel  refers  to  the  preceding  order  for  insur" 
ance  on  the  ^ght,  which  was  written  on  the  same  pa- 
per, and  connected  by  the  word  « also.''  In  the  order 
toT  insurance  upon  the  freight,  the  stock  is  particularly 
stated  to  he  ««iic&  as  hs^,  goals  and  panliry.**  They 
coald  no  more  take  jaek-assess  under  this  license,  than 
Oiey  could  take  plows,  horses,  carts,  or  goods  and  mer- 
chimdiae^  which  are  also  stock. 

The  ship  had  a  special  license  to  touch  for  a  special 
purpose,  and  Bxpressio  unius  est  cxdusio  atterius.  The 
contract  of  insurance  is  upon  a  voyage  specific  as  to  its 
nature^  destination,  4cc.  If  tiie  act  done  be  cakukUed  to 
tend  to  encreaae  the  risk,  it  is  immaterial  whether  the 
risk  be  actually  increased.  The  case  of  Aayne  and  BM, 
i»  9  Most,  ±9Bf  in  some  respects  is  not  law— -but  in  this 
respect  it  is  good  law  and  supported  by  analogy.  It 
goes  on  the  ground  of  defa^  ornsk.  The  case  of  8htr^ 
aasd  PoUs,  oiled  in  the  lato  editon  of  Marshall,  is  not 
omgrnkA  by  Maumc  and  BO^  aUhoudi  SStt  and  War- 
deBis. 
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K  22*  M  the  Judgei  behg  prtBewtf 


mart'0.  Feb.  22,  M  t 

IKSU- 

RANGE  CO.     joHirsoK  J.  delivered  the opimon  ttf  the  Court  aa  fol- 

OTHEUS* 

In  deciding^  on  this  cause  the  Court  will  confine  itself 
to  the  case  made  out  on  the  Tth  exception.  Its  deci- 
sion on  tlie  point  presented  hj  that  exception  disposes 
of  the  case  finally* 

The  oiiinion  prayed  for  was,  that^  bj  taking  in»  at 
Fogo,  an  additional  citrgo,  not  sanctioned  by  the  con- 
tract of  insurance,  the  insurers  were  discharged  from 
their  liability  under  the  policy.  The  charge,  delivered 
by  the  Court,  was,  that  the  subsequent  liability  of  the 
underwriters  must  depend  upon  the  question,  whether 
any  increase  of  risk  residted  from  the  shipping  <rf 
that  additional  cargo. 

In  this  charge,  this  Court  are  of  opinion,  that  the 
Court  below  erred. 

The  discharge  of  the  underwriters  from  their  liability 
in  such  cases,  depends,  not  upon  any  supposed  increase 
of  risk,  but  wholly  on  the  departure  of  the  insured  from 
the  contract  of  insurance.  The  consequences  of  such 
violation  of  the  contract  are  immaterial  to  its  legal  effect^ 
as  it  is,  per  se,  a  discharge  of  the  underwriters,  and  the 
law  attaches  no  importance  to  the  degtee  in  cases  of  vol- 
untary deviation ;  necessity  alone  can  sanction  a  devia* 
tion  in  any  case ;  and  that  deviation  must  be  strictly 
commensurate  with  the  vis  major  producing  it.  The 
case  of  Rayne  and  Bell  has  been  cited  as  supporting  a 
contrary  doctrine. 

Without  being  understood  to  acquiesce  in  the  correct- 
ness of  that  decision,  it  may  be  remarked  that  the  ^^nes-* 
tion  was  not,  in  that  case,  whether  the  lading,  taken  in 
at  Gibndter,  was  witiiin  the  terms  of  tiie  policy,  as  inr  the 
present —  but  what  acts  were  lawM  to  be  done  during 
tie  dcEay  occasioned  by  a  justifiaUe  cause  of  deviation. 
On  the  contrary,  the  case  of  QhmffAni  PoM^  waa  a  ease 
of  vcrfnntary  departure  from  the  slipidatioiis  ^of  the  psli- 
cj^  and  the  decisiD»8«|9>oH9  the  oj^nioii  w^  now  give. 


FEBRUARY  TfiRM  181S.  Si 

It  may  also  lMr«9«rkedf  tba^  in  the  caae  of  Bayne  miid  mary'd. 
Bdl  the  notice  wfakb  JLord  Ellenborough  takes  of  the  ^  }^,^^' 
case  of  Sheriff  and  Fotts,  virtually  admits  the  doctrine  * 
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upon  which  this  Court  founds  its  decision.  ts  roy  ac 


The  terms  of  this  policy  so  fiar  as  connected  with  this . 
deckioHf  are,  <<  with  liberty  of  touching  at  the  Cape  de 
•'  Ferd  Islaiids,  on  her  outward  passage,  for  stock*  and 
<«  to  take  in  water.'^  Tbuching^  in  its  nautical  sense, 
is  known  to  be  the  most  restrictive  word  that  can  be 
adopted  in  such  a  case.  Construing  the  license  accord- 
ing to  tfaesnlgect  matter,  and  in  its  necessary  connection 
with  the  oflfer  on  the  freight,  it  could  mean  no  more  than 
permission  to  provision  the  vessel  with  live  stock,  such 
as  is  usual  on  a  voyage,  and  may  be  procured  at  the 
Cttpe  deYerdB. 

It  m^bt,  indeed,  admit  of  a  doubt  whether  any  of  tlie 
larger  animals  use^  for  food,  were  included  within  the 
policy.  The  words  of  the  first  offer  certainly  were  in- 
tended to  confine  the  permission  to  the  smaller  animals. 
Stock  is  a  term  of  the  most  general  import :  In  its  prer 
sent  extended  application,  it  would  include  a  great  vari- 
ety of  subjects  that  never  could  have  entered  into  con- 
templation of  the  parties. 

In  what  sense  was  the  term  used  ?  Is  the  question  to 
be  decided :  not  wbtat  uses  it  might  have  been  applied  to 
in  other  contracts,  or  between  other  parties.  The  gen- 
eral want  of  precision  in  the  language  of  maritime  con- 
tract, is  an  eni&ess  source  of  litigation  among  mercan* 
tSe  men.  Courts  of  justice  are  therefore  obliged  to  re- 
sort to  sudi  reasons  as  the  nature,  object  and  terms  of 
the  contract  present*  to  determine  the  precise  extent  of 
the  obligation  of  the  parties. 

0 

We  feel  no  inclination  to  add  to  the  number  of  causes 
which  vitiate  a  poUcy ;  but  the  amount  of  the  premium 
depends  upon  such  a  variety  of  considerations,  (as  often 
snggcsted  by  i^aprice  as  by  judgment,)  that  the  contract, 
whaterer  it  is,  must  be  snbstantiaUy  adhered  to. 

Jud^mtht  reversed* 


OTHERS- 
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THE  UNITED  STATES 

HUDSON  AND  GOODWIN. 

Feb.        Idtk 


MsetU.*.*  Washington,  justice. 

The  Gomts  THIS  was  a  case  certified  from  the  Circuit  Court 

the  u.  StetM  for  the  District  of  Connecticut,  in  which,  upon  argument 
have  M>  ocm.  of  a  general  demurrer  to  an  indictment  for  a  libel  on  the 
S^^^  President  and  Congress  of  the  U'nited  States,  contained 
of  UbeiagHutin  the  ConndcHcut  Currant,  of  the  7th  of  May,  1806, 
mmTofiSie  c*>wg^ng  them  with  having  in  secret  voted  two  millions 
United  States,  of  dgllars  as  a  present  to  Bonaparte  for  leave  to  make 
BMtfaeyhBYe  ^  treaty  with  Spain,  the  judges  of  that  Court  were  di- 
^^MD^  vided  in  opinion  upon  the  question,  whether  the  Circuit 
tempts,  to  im-  Court  of  the  Vfdted  States  had  a  annmon  law  jurisdicHan 

toenforoethe 

2SfJ3^      Pbwkbt,  Attorney  General,  in  behalf  of  the  United 
&c.  ^^'^'^    States,  and  Dana  for  the  Defendants,  declined  arguing 
the  case. 

K 

The  Court,  having  taken  tim^  to  consider,  the  foUow- 
ing  opinion  was  delivered  Qon  the  last  day  of  the  term, 
all  flie  judges  being  present)  by  JoHirsoir,  J. 

The  only  question  which  this  case  presents  is,  whether 
the  Circuit  Courts  of  the  United  States  can  exercise  a 
common  law  jurisdiction  in  .crimlnid  cases.  We  state  it 
thus  broadly  because  a  decision  on  a  case  of  libel  will 
apply  to  every  case  in  which  jurisdiction  is  not  vested  in 
those  Courts  by  statute. 

Although  this  question  is  brought  up  no^  for  the  first 
time  to  be  decided  by  this  Court,  we  consider  it  as  hav- 
ing been  )ong  since  setQed  in  public  opinion.  In  no 
other  case  for  many  years  has  this  jurisdiction  been  as- 
soted ;  and  the  general  acquiescence  of  legal  men  shews 
the  prevalence  of  opinion  in  favor  of  the  negative,  of  the 
proposition. 


FEBRUARY  TERM  1812.  S3 

The  course  of  Teasoning  which  leads  to  this  contla-  u.  states 
Bion  ia  simple,  obTious,  and  admits  of  but  little  illiistra^        v. 
Hon.     The  po\¥ers  of  the  general  Governmeiit  are  made  hud  son  & 
up  of  concessions  from  the  several  states — ^whatever  is  ^Qop^"^- 
not  expresalj  giren  to  the  former,  the  latter  expressly 
reaeire.    The  judicial  power  of  the  United  States  is  a 
eoQsti^iieBt  part  of  those  concessions — that  power  is  to 
be  exercised  bj  Coarts  organized  for  the  purpose,  and 
brought  into  existence  by  an  effort  of  the  legislative  pow- 
er of  the  Union*    Of  all  the  Courts  which  the  United 
States  may,  under  their  general  powers,  constitute,  one 
only,  the  Supreme  Court,  possesses  jurisdiction  derived 
immediately  from  the  constitution,  and  of  which  the  leg- 
isIativefV^wer  cannot  deprive  it*    All  other  Courts  cre- 
ated by  Ae  general  Government  possess  no  jurisdiction 
but  wYiat  b  giv&ik  them  by  the  power  that  creates  tfaem^ 
and  can  he  vested  with  noiie  but  what  the  power  ceded        i 
to  Ifte  general  Government  will  authorize  them  to  confer* 

It  is  not  necessary  to  inquire  whether  the  general 
Cfovemment,  in  any  and  what  extent,  possesses  the  pow- 
er of  conferring  on  its  Courts  a  jurisdiction  in  cases 
similar  to  the  present;  it  is  enough  .tiiat  such  jurisdic- 
tion has  not  been  conferred  by  any  legislative  act,  if  it 
does  not  result  to  those  Courts  as  a  consequence  of  their 
creatioB. 

And  such  is  the  opinion  of  the  majority  of  this  Court : 
For,  the  power  which  congress  possess  to  create  Courts 
of  hderior^unsffiction,  necessarily  implies  the  power 
to  limit  the  jurisdiction  of  those  Courts  to  particular 
objects ;  and  when  a  Court  is  created,  and  its  opera- 
tions confined  to  certain  specific  objects,  with  what  pro^ 
priety  can  it  assume  to  itself  a  jurisdiction-^much.  more 
extended— in  its  nature  very  indefinite-^applicable  to  a 
gr^  variety  of  subjects— ^varying  in  every  state  in  the 
lAiion— -and  with  regard  to  which  there  exists  no  defin- 
ite criterion  of  distribution  between  the  district  and 
Circuit  Courts  of  theniame  district  7 

The  only  ground  on  which  it  has  ever  been  contended 
that  this  jurisdiction  could  be  maintained  is,  that,  up- 
on the  formation  of  any  political  body,  an  implied  pow- 
er to  preserve  its  own  existence  and  promote  the  end 
and  object  of  its  creation^  necessarily  results  to  it*  But. 
▼OL-  VII.  6 
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u.  STATES  without  cxaiiiitiing  how far  this  consideration  is  appli- 
'^*        cable  to  the  peculiar  character  of  our  constitiittony  it 
HUDSON  &  mi^y  5^  remarked  that  it  is   a  principle  by  no  means 
Goopwiw.  peculiar  to  the  common  law.    It  is  coeval,  probably, 
with  the  first  formation  of  a  limited  Government ;  be- 
longs to  a  system  of  universal  law,  and  may  as  well  sup- 
port the  assumption  of  many  other  powers  as  those  more 
pecnliarly  acknowledged  by  the  common  law  of  England. 

But  if  admitted  as  applicable  to  the  state  of  things  in 
this  country,  the  consequence  would  not  result  from  it 
which  is  here  contended  for.  If  it  may  communicate 
certain  implied  powers  to  the  general  Government,  it 
would  not  follow  that  the  Courts  of  that  Goii%rnment 
are  vested  with  jurisdiction  over  any  pai^ular  act 
done  by  an  individual  in  supposed  violation  of  the  peace 
and  dignity  of  the  sovereign  power.  The  legislative 
authority  of  the  Union  must  first  make  an  act  a  crime, 
affix  a  punishment  to  it,  and  declare  the  Court  that  shall 
have  jurisdiction  of  the  offence. 

Certain  implied  powers  must  necessarily  result  to 
our  Courts  of  justice  from  the  nature  of  their  institution. 
Butjurisdiction  of  crimes  against  the  state  is  not  among 
those  powers.  To  fine  for  contempt — ^imprison  for  con- 
tumacy— in  force  the  observance  of  order,  &c.  are  pow- 
ers which  cannot  be  dispensed  with  in  a  Court,  l^ecause 
they  are  necessary  to  the  exerpise  of  all  others :  and  so 
far  our  Courts  no  doubt  possess  powers  not  immediately 
derived  from  statute ;  but  all  exercise  of  criminal  juris- 
diction in  common  law  cases  we  are  of  opinion  is  not 
within  their  implied  powers. 


1812. 


ALEXANDER  SHIRRAS,  JOHN  BLACK,  WIL- 
LIAM MILLIGAN,  WILLIAM  BLACKLOCK, 
Feb.      13th.       &  JOSEPH  VERREES, 

r. 

JOHN  CAIG  &  ROBERT  MITCHEL. 


MsenL^.fFashifigtaHf  justice. 

UiSl°SS?bf  ERROR  to  the  Circuit  Court  fdr  the  district  of 

one  whoinia  Georgia^  by  Shirras  and  others  original  Complainants^ 
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;igsdiiftt  Caig  and  Mitchell  original  Defendants^  in  a  suit  srirr'as 
in  equity  to  foreclose  a  mortgage  of  alot^  houses  and  ^  others 
wharf  in  Savannah*  called  Gairdnei*'s  whaif,  wbich  were        '^* 
ixk  t\ie  possession  of  the  Defendants.  ^^^ij^^^  ^^ 

The  mortgage  was  made  on  tlie  1st  of  t}ecemher,  1801 5  icgni  and  equi* 
hjr  JSdwin  Gairdner^  in  his  own  name*  and  also  as  at-  ^^'!«  tuic  to  • 
tomey  for  the  Defendant,  Caig*  (but  without  any  autlio-  ^I^ky 
rity  from  Caig  so  to  do,)  to  secure  the  payment  of  /  30^000  «Hieh  the 
sterling,  for  which  E.  Gairdner  had,  on  the  same  day,  ^^^^' 
executed  a  bond  for  himself  and  Caig.  yej,  p^tsacs  on- 

ly  hu  legal 

In  the  year  1796,  fiiis  property  had  been  purchased  by  he  had  apow. 
James  Gairdner,  ^win  Gairdner,  and  Robert  Mitcliel  ^^y  ^^^^^  ^^ 
as  ^oint  tenants,  who  took  a  conveyance  from  Levi  Shef-  heidak7n^ 
tan  to  themse/res,  by  the  description  of  James  Gairdner,  due  olr  the  le- 
Edwin  Gairdner  and  Robert  Mitchel,  merchants  and  Sc  c^u\ubk 
co-partners  of  the  city  of  Savannah.    The  name  of  the  estate  in  the 
firm  was  GaMtntrs  and  MikheL    In  1799  this  firm  was  |f„*|f'^^'^"hi3 
dissolved,  and  the  tidiness  was  carAed  on  in  Charleston  right  aUoVtUe 
by  Edwin  Oairdner  alone  under  the  firm  of  Edwin  Gaird-  ^'^^\  °°^ 
net  and  Co. ;  and  by  mutual  consent,  in  December,  1799,  to^ovVany 
an  entry  was  made  in  the  books  of  G^irdners  and  Mit-  partofitimder 
chel,  by  James  Gairdner,  charging  this  property,  to  the  ,he^;j;ef^;;! 
account  of  £dwin  Gairdner  and  Co.  at  the  price  of  20,000  ion,  although 
dollars.    In  1800,  Edwin  Gairdner  entered  into  part-  ^^^^" 
nership,  with  John  Caig,  the  Defendant,  at  Savannah,  mortgage  the 
under  the  firm  of  Edwin  Gairdner  and  Co. — under  T^^^^'-^l^ 

».  i_  ,  x-jA  !-•  1  A  U»e  equitable 

wtucYi  name  he  contmued  to  carry  on  business  alono  at  ti<ie  not  beiog 
Charleston ;  and  upon  his  books  at  that  place,  made  an  in  the  person 
entry  charging  this  property  to  the  Savannah  house  "^.^^^  ^"^ 
(consisting  of  himself  and  Caig)  at  an  agreed  price ;  a  put  refer- 
and  the  Savannah  hoase  by  an  entry  on  their  books  J^^^^Jj^Jf 
cie&ted  the  sanoeon  the  account  of  the  Ch^leston  house  amlexed  tol^ 
.  consiaftang  of  Edwin  Gairdner  alone.  ^«t  ^»^«^  ^*« 

"  nt-ver  in  tact 

annexed,  aiMl 

On  the  7th  of  January,  1802,  Edwin  Gairdner  and  whs  noire- 
John   Caig  dissolved  their  partnership  at  Savannah,  ^J|f J*^^. 
and  a  new  firm  was  established  consisting  of  Edwin  fords  no  *eTi. 
Gairdner,  John  Caig  and  the  Defendant,  Robert  Mit-*^^^^j^"^.»;J^^^^ 
chel,  under  tiie  name  of  Gairdner,  Caig  and  MUcM,  who  ^*ih"pp^«- 
hy  their  articles  of  co-partnership  under  seal,  agreed  ty  mentioned 
to  take  the  property  in  questbn,  at  a  valuation  and  hold  jJ^rs^nVan^ 
it  as  their  joint  iH'opcrty .  not  be  chai-ged 
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sHiRRAs       Previous  to  this,  viz.  in  March,  I8OO9  Mitebdi  had 

&  OTHERS  by  jeed  convejed  his  third  part  of  this  prbperty  to  Ed* 

^*        win  Gairdner  and  lohn  Caig,  as  joint  tenants^  and  at 

MiTCHEL  ^^^  *^"*®  ^^  executing  the  mortgage  (viz.  Deccoiber  li 

'  1801)  Edwin  Gairdner  had  full  power  and  autboritj 

viuifraada.  fi'om  James  Gairdner  to  sell  and  convey  his  share  of 

lientij  secret-  the  propert3% 

iDgadeedwho 
places  it  upon 

record  as  soon  Subsequent  to  the  mortgage^  viz.  on  the  27ih  of  Julyt 
2tdm.'*''  ""^  ^^^^  Edmn  Gairdner,  as  attorney  for  James  Gairdner, 
It  is  not  neces- by  deed  conveyed  to  Mitchel  one  third  of  the  property, 
»ry  to  theva*  and  by  his  own  deed  of  the  same  date,  he  conveyed  one 
mort^thtLt  s^^^  ®f  ^^^  property  to  Caig,  who  h^d  before  receiv- 
it  should  truly  ed  a  convcyance  of  one  other  sixth  from  Mitchell. 

•tate  ihc  debt 

to  seeore;  but  '  Theso  two  last  deeds  were  proved  and  recorded  on  tho 
itahaiirtand   i4th  of  September,  1802. 

for  the  real 

equitable  The  mortgage  was  proved  on  the  IQth,  and  recorded 

"^"^^r  onthe  17th  of  Septeftber,  1802.  * 
whether  thej  By  the  law  of  Greorgia,  deeds  of  bargain  and  sale  are 
iSte^  A^*  to  be  recorded  in  12  months — and  by  a  law  of  1768, 
inorcga|e,\r  evei*y  mortgage  and  deed  recorded  within  ten  days  after 
aroK  after-  it's  execution,  shall  have  preference  of  oth^  deeds  and 
tibefidoTof     mortgages,  not  recorded  within  that  period. 

the  mertgf^y 

rfA^ iMf^-  ^^  ***®  *™®  ^^ executing  the  mortgage,  therefore,  the 
daota  equity/  legal  title  of  three  sixths  of  the  property  was  in  Edwin 
Gairdner,  and  according  to  tlie  book  entries  of  the  sever- 
al co-partnei*ships  he  was  also  equitably  entitled  to  the 
same.  The  legal  title  of  two  sixths  was  in  James  Gaird- 
ner, SMid  of  the  other  sixtli  in  Caig,  who,  according  to 
the  book  entries  was  equitably  entitled  to  three  sixths^j; 
so  that  althouji^h  Edwin  Gairdner  had  a  legal  power  to 
isell  and  transfer  James  Gairdner's  two  sixths,  yet  he 
was  bound  in  equity  to  transfer  them  to  Caig* 

The  complainants  in  their  bill  claim  the  whole.  They 
state  that  Edwin  Gairdner  was  the  real  bona  fide  owner 
of  the  property — tliat  the  book  entries  were  made  only  to 
give  a  credit  to  the  Savannah  house,  apd  were  without 
^  consideration — ^that  the  SaVannah  house  was  jonly  to  hold 
it  in  trust  for  Edwin  Gairdn<^  during  the  co-parbvprship. 
That  Edwin  Gairdner  became  bankrupt  on  Ae  3d.  of 
November,  1802,  has  received  hia  certificate  of  discharge 


MITCHEL. 
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and  ttat  two  of  the  conplcdnaiits,  Blacklock  and  Yerrees,  s  b  i  rr  a  s 
were  duly  appojatod  nis  assignees.    That  Caig  and&  others 
Mitchetly  and  tfae  fim  in  which  they  are  partners^  are    '    '^* 
staU  lai^y  indebted  to  Edwin  Gairdner^  who  is  also  J\tl^„^, 
Tery  lai^ij  indebted  to  the  Complainants.    And  they  /^'"'^"''* 
pray  that  all  conyeyances,  uiider  which  Caig  and  Mit- 
chel  claim  to  hold  possession  of  the  property,  may  be 
declared  void  and  may  he  cancelled-— that  the  property 
may  be  sold  and  Oie  proceeds  applied  towards  payment 
of  the  debts  doe  to  the  Complainants — and  for  general 
idief. 

The  answ^B  of  Caig  and  Mitchell,  the  Defendants, 
do  not  admit  tliat  any  Mug  was  due  by  E.  Oairdner  to 
t\ie  Compkiinante  on  the  1st  of  December,  1801,  the  date 
of  the  anoiigBgef  and  suggest  that  if  any  thing  was  due 
it  ifaas  since  been  paid  off  or  otherwise  settled.  That 
Caig  was  made  a  party  to  the  bond  and  mortgage  with- 
out his  authorily  and  consent  That  th^  bond  and 
mortgage  were  carefully  kept  secret  until  thci  IStb  of 
September,  180S.  That  it  was  not  a  regular  transaction 
ami  onght  not  to  avail  against  the  Defendants,  who  are 
bona  Me  purchasers. 

They  set  forth  the  several  co-partnerships  and  entries 
in  the  books  and  aver  th^t  they  and  all  the  parties  con- 
sidered them  as  good  transfers  of  the  property  which 
was  always  hoMen  and  considered  as  stock  in  trade. 
They  4e«y  all  private,  secret,  or  confidential  trust  for 
the  benefit  of  £.  Oairdner.  They  aver,  that  they  be- 
lieve, that  at  the  date  of  the  mortgage  the  Charleston 
boose  was  indebted  to  the  Savannah  house,  after  allow- 
11^  credit  for  tilie  property  in  question. 

In  this  state  of  the  canse,  the  Defendants,  Caig  and 
Mitchel,  filed  a  cross  bill  against  the  Complainants, 
Shirras  and  others,  alleging  secret  transactions  between 
thfim  and  £•  Gairdner,  and  praying  a  discovery.  They 
charge  that  the  execution  of  the  bond  and  mortage  was 
an  act  tf  hnrry  and  despair,  in  the  confusion  and  em- 
bMrassment  of  ^tangled  circumstances,  and  at  the  eve 
of  one  of  the  greatest  and  most  distressing  bankruptcies, 
lliat  the  ideeds  were  not  signed  until  some  weeks  or 
months  after  their  date.  That  no  title  paper&r  were 
dwwn  to  the  mortg^geea^  [they  beii^;  dl  in  the  hands 
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SHIRR  AS  of  Caig  at  Savannali]  nor  any  authority  from  Caig  to 
&  OTHERS  convey  bis  interest.  That  the  mortgage  was  taken 
""  without  reflection  or  previous  contemplation  as  to  the 
security  intended  to  be  given^  but  as  the  last  hope  of 
saving  or  securing  something  from  a  person  on  the  eve 
of  insolvency.  That  tlie  bond  and  mortgage  were  not 
executed  for  advances  madeji  or  money  lent  on  the  se- 
eurity^  or  liope  of  security  arising  from  the  mortgage^ 
but  with  the  intent  to  indemnify  the  mortgagees  for  en- 
dorsements at  the  banks  in  South  Carolina  for  E.  Gaird- 
ner,  and  for  other  collateral  securities  entered  into  for 
him ;  all  which  were  settled  and  discharged  by  the  ex* 
ertions  of  £•  Gairdner,  and  the  resources  he  was  then 
enabled  to  bring  into  activity.  That  tliere  is  no  money 
due  on  the  bond>  or  on  the  consideration  for  which  tlie 
bond  was  given.  That  all  the  obligees  have  been  fully 
paidy  satisfied  and  indemnified,  without  having  recourse 
to  the  mortgaged  premises,  and  that  the  mortgage  is 
kept  up  for  speculating  purposes,  and  to  oppress  Caig 
and  Mitchel,  or  to  cover  some  transaction  between  £• 
Gairdner  and  one  of  the  obligees,  subsequent  to  the  ex* 
ecution  o(,  the  mortgage  and  which  has  no  relation  to  the 
same*  That  the  mortgage  was  concealed  from  Caig  and 
Mitchel  for  fear  of  injuring  E.  Gairdner's  credit,  and  was 
not  delivered  to  tiie  mortgagees  till  some  time  before  it  was 
recorded ;  and  was  not  recorded  until  Caig  and  Mitchel 
had  paid  a  valuable  consideration  for  two-thirds  of  the 
property  and  were  in  the  quiet  possession  thereof,  with 
the  knowledge  of  the  mortgagees.  They  claim  title  tq 
two-thirds  of  the  property  under  tlie  various  book  en* 
tries  of  the  several  fii*ms. 

The  bill  then  seeks  a  discovery  of  the  day,  and  consi- 
deration on  which  the  bond  and  mortgage  were  really 
executed;  and  whether  the  mortgagees  had  not  notice  of 
the  claim  of  Caig  and  Mitchel.  Whether  the  iporigagees 
gave  notice  of  the  mortgage  to  them,  and  requires  Shir- 
raa  and  others  to  disclose  the  real  debts,  together  with 
the  particulars  thei*eof,  actually  due  from  E  Gairdner, 
to  each  of  them,  at  the  date  of  the  mortgage.  It  prays 
that  the  moilgage  may  be  decreed  to  be  fraudulent  and 
void  as  to  Caig  and  Mitchel,  and  for  general  reKef. 

The  separate  answers  of  the  ^several  Defendants, 
Shirras  and  others,  to  the  cross  bill,  set  forth  jninuetely 


1! 


CAIG   8C 
MITCHBL. 


FEBRUARY  TERM  1812.  39 

ttieir  several  claims  against  E.  Gairdner^  and  aver  that  shirr  as 
the  monies  loaned  and  responsibilities  incurred  were^  others 
upon  the  faith  of  the  mortgage — except  Wm.  Blacklock,        '^*' 
who  did  not  know  that  he  was  included  in  the  mortgage 
till  some  time  after  its  date.    Black  in  his  answer  pro- 
duces on  oath  the  plat  referred  to  in  the  mortgage, 
which  he  says  had  remained  with  him  ever  since  the  ex- 
ecution of  the  mortgage. 

They  all  admit  that  Caig  and  Mitchel  were  not  noti> 
fied  of  the  mortgaige,  and  that  they  knew  of  no  authority 
from  Caig  to  E.  Gairdner  to  incumber  his  share  of  the 
property.  They  admit  they  did  not  see  any  title  pa- 
perSy  and  that  they  did  not  require  them,  having  a  per- 
fect conftdence  in  the  representations  and  character  of 
EAwin  Gairdner.  They  deny  that  they  had  any  know- 
ledge  of  any  transfer  to  Caig  and  Mitchel,  except  that 
£.  Gairdner  stated  that  Caig  held  one  sixth.  Tiiey  ad- 
mit that  the  mortgage  was  kept  secret  until  the  10th 
September^  iS02,  lest  it  should  injure  the  credit  of  the 
mortgagors.  They  aver  that  it  was  executed  on  the  day 
of  its  date  or  within  a  very  few  days  afterwards,  and 
was  not  retained  by  £•  Gairdner,  but  immediately  deli- 
vered to  the  Defendant,  Black.  The  testimony  in  the 
cause  related  merely  to  the  authentication  of  the  instru- 
ments ;  and  the  entries  upon  the  books,  and  to  the  bal- 
ance of  the  accounts  between  tiie  Charleston  and  the 
Savannah  house,  and  tending  to  prove  that  the  Savannali 
house  was  considerably  indebted  to  the  Charleston  house 

at  the  datA  of  the  mortgage. 

» 

In  May,  ±807,  the  Circuit  Court,  consisting  of  Judg- 
es Johoson  and  Stevens^  gave  the  following  opinion. 

«In  the  greatxonfosion  of  legal  and  equitable  inter- 
est which  exist  in  this  case,  tlie  mind  can  resort  to  no 
other  mums  of  making  a  just  discrimination,  but  that  of 
recurring  to  the  original  state  of  the  interests  of  the  se- 
veral parties  and  following  their  respective  portions 
throagh  the  several  changes  of  property  which  resulted 
from  sidbaequent  transactions. 

By  the  conveyance  from  Levi  Sheftall  to  James 
Gairdner^  Edwui  Oaurdner,  and  Robert  Mitchel,  each 
acqoired  a  fee  aioinle  in  one  third  of  the  property  in 
qnaatioo. 


CAIG    & 
MITCHEf:. 
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sHiRRAs  In  legal  language  they  were  each  seized  per  mg  and 
&  OTHERS  per  tout  of  a  third  part  in  joint  tenancy.  The  third  part 
'^*  of  James  Gairdner  never  was  legally  conyeyedy  until  the 
deed  of  July,  18029  by  Ed  win,  attorney  for  James  Gaird- 
ner, conveying  it  to  Robert  MitcheL  With  regard 
therefore  to  that  third,  and  tlie  one  sixth  conveyed  by 
Mitchel  and*  Caig,  maldng  up  a  moiety  of  the  whole, 
there  can  be  np  doubt  that  the  Complainants  are  not  en* 
titled  to  recover.  Both  law  and  equity  are  on  the  side  of 
the  Defendants.  The  only  difficulties  that  exidt»  arise 
in  relation  to  the  one  sixth  conveyed  by  Mitchel  to  Ed* 
win  Gairdner  and  by  him  conveyed  to  Caig,  and  the  re- 
maining third  originally  vested  in  Edwin  Gairdner. 

With  regard  to  these  propositions  the  Complainants 
are  in  possession  of  the  legsd  right,  and  the  question  is> 
how  far  are  the  Defendants  relieved  in  equity. 

It  is  contended  that  this  Court  ought  not  to  aid  the 
Complainants,  on  several  grounds. 

,  1.  Because  this  property  ought  to  be  considered  as  a 
part  of  the  co-partnership  funds  of  the  first  firm  of 
Gairdner,  Caig  and  Mitchel,  and  of  E.  Gairdner  and 
Go. — and  neither  co-partner  is  at  liberty  to  alienate  his 
share  until  the  debts  of  those  concerns  are  dischaiged, 
and  their  balances  adjusted. 

52.  Because  the  amounts  claimed  by  the  several  mort- 
gagees were  for  loans  and  assumptions  not  existing  at 
the  time  of  the  mortgage,  but  incurred  afterwards,  with 
a  small  exception. 

3.  Because  by  the  articles  of  co-partnership^  the  pro- 
perty is  legally  pledged  to  the  last  concern  of  Gairdner, 
Caig  and  Mitchel,  and  this  instrument  as  well  as  the 
conveyance  of  one  sixth  to  Caig  from  E.  Gaiidner,  are 
entitled  to  a  preference  to  the  mortgage,  in  consequence 
of  the  mortgagee's  having  neglected  to  record  their  mort- 
gage, and  th^^y  to  put  others  on  their  guard. 

On  the  first  of  these  grounds  we  remark,  there  are 
many  cases  in  which  real  property  may  be  pursued  as 
part  of  a  co-partnership  stock,  but  it  is  only  in  the  hands 
of  legal  representatives  in  cases  dT  descent^  bankruptcy:. 


FraBBFART  TEBM  IHSL  H 

ftc.  hoi  zMoit^vliiirea  kgal  aUenation  has  been  made,  or  sttnotAi 
the  property  ia  miaftcted  by  articles  of  co-partnership,  k  qtbebs 

WIOi  T^ard  to  the  2d  and  3d  grounds,  we  think  them    caio  & 
4^  imicb  importance.    This  Conrt  will  certainly  support  mitch£(. 

a  mor^page  when  there  exists  no  actual  debt,  if  the  mort- 

gugee  is  under  any  liability  or^  engagement  which  may 
ii/timatdy  subject  him  to  loss,  or  the  payment  of  money 
for  the  mor^agor ;  such,  for  instance,  as  the  indorsement 
of  notes  ;  the  renewal  of  notes  originally  indorsed,  or  an 
Arbitration  or  administration  bond,  or  other  undertak- 
ing Crom  which  a  debt  only  may  be  incurred.  But  it  is 
erident  that  some  bounds  ought  to  be  set  to  this  mode 
of  mortga^ng  on  contingencies,  especially  when  the 
mortf^agee  retsuis  an  absolute  unrestrained  option,  whe- 
ther the  mor^gor  shall  or  shall  not  be  his  debtor;  when 
he  is  under  no  legal  or  moral  obligation  to  make  loans 
or  aasome  a  liability  in  his  behalf.  But  as  we  do  not 
mean  to  found  our  decree  in  this  case  on  this  ground, 
we  shall  not  now  attempt  to  draw  the  line.  The  subject 
IS  a  very  delicate  one. 

On  the  sd  gronnd  the  Court  feel  tiiemselves  compelled 
to  decree  in  favor  of  the  Defendants. 

The  CompIainantSy  hf  not  makingkMwn  to  tte  worid 
the  existence  ^Hds  mortgage,  have  lostihexT  right  to  the 
aid  ojthis  Ccfurt  in  ciiaMng  a  foreclosure  in  their  behalf 
The  Deteadantf  Caig,  ought  not  to  lose  the  benefit  of  the 
conveyance  of  the  one  sixth  executed  to  him  by  Gaird" 
ner.  He  was  legacy  proprietor  of  the  one  sixth,  and, 
by  book  entries,  equitably,  of  another  sixths 

We  consider  the  acknowledgment  of  interest  in  him  by 
Galfdner  upon  the  face  of  the  mortgage  as  sufiBcient  no- 
tice, to  Complainants,  of  his  interest  both  legal  and  efvt- 
taile.  This  alone  wonld  be  sufficient  to  entitle  him  to 
tlie  favor  of  this  Court,  independently  of  his  having  be- 
come purchaser  afterwards  of  the  teffd  title  without  no- 
tice ot  the  mor^^age.  With  regard  to  the  remaining 
3d,  we  consider  the  articles  of  co-partnersliip,  accompa« 
nied  with  the  payment  of  the  consideration,  as  a  cove- 
aant  to  stand  seized  to  the  use  of  the  firm,  and  entitled 
to  a  precedence  to  the  mortgage  because  (^  the  tatters  wA 
having  been  reeorisd. 

VOL.  vn.  7 
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8Siiuu9      The  co-partners^thereforef  will  be  entided  to  a  prefer- 

&  0THBB8  enco  as  to  Gairdners  Si,  both  as  to  payment  of  t^reditors 

V.        of  the  last  house  of  6.  C.  &  M.  and  for  the  satisfaction 

-CAio  A:  of  ati^  demand  which  the  co-partnership  majr  have  upon 
W^^mtit.  him.    Subject  to  their  claims  the  Complainants  will  be 

■    I    ■—  entitled  to  relief" 

In  May  1808^  the  Circuit  Courts  made  the  following 
final  decree. 

<«The  Courts  refering  to  the  interlocutory  decree  of 
May  t^rm  1807,  order,  adjudge  and  decree,  that  the  bill 
be  dismissed  with  costs  as  against  the  Defendants,  John 
,  Caig  and  Robert  Mitchel,  as  to  the  two  third  parts  of  the 
mortgaged  premises ;  and  that  tlie  bill  be  sustained  as  to 
one  diirdofthe  mortgaged  premises,  reserving  a  prefer- 
ence on  the  said  third  part  of  the  premises,  both  as  to  the 
payment  of  the  creditors  of  the  late  house  of  Gairdner* 
Caig  and  Mitchel,  and  for  the  satisfaction  of  any  demand 
which  the  co-partnership  may  have  upon  him,  said  Gaird- 
ner.'* 

To  reverse  this  decree,  the  present  wrif  of  errol*  was 
sued  out  by  Shirras  and  others. 

C.  hem^fir  Plmntiffs  in  error.^ 

The  mortgage  ought  toavaO  the  mortgagees  to  the  ex- 
tent of  the  power  and  interest  of  the  mortgs^r. 

Edwin  Gairdner  bad  the  legal  estate  of  three  sixths 
in  hinnidf,  and  had  full  power  and  authority  froto  James 
Cralrdnfr  to  dispose  of,  sdi  and  convey  the  two  sixths^ 
i^iereof  the  legid  esta^  mnwned  in  him.  So  that  Ed- 
win Gairdner's  powe^  and  interest  extended  to  five 
sixths.  It  is  true  b^  omitted  to  refer  to  his  Power  of 
Attorney  in  making  the  mortgage ;  but  this  drfect  may 

*  Whfn-Ais  «aae'iMi  oailed,  and  before  k  vas  opened,  C.  Lee  auggest- 
Cil,  Uiat  it'iimild  be  dealraMe  tftVait  for  a  faUer  Court,  aa  the  Jodge  who 
rendered  the  decMie  a^ght  ihU  proper  toretke  from  the  bench. 

J.   That  prtetk^hailfKB  abandoned. 


Johmon,  J.   We  have  i^papd  — ror  ooxaelTe^  not  to  exM^  the  Judge 
vho  pasted  the  decree. 
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» 

be  Biipplied  ia  a  Court  of  Equity.  10.  Mod.  B6^Sir  Bd-  tttimsAf 
roard  C^eef^s  case,  died  by  Ch.  J.  Parker.  6.  Co.  17.  fbj  k  othkhs 
S.  C — S*  Ltvmc  372.— 2.  P.  FFrS.  490.    lUfe/.  t.  T\d-        v. 
Ui. — 3.  F.  WilL  623.    1.  Ca.  in  Chancery  263.  Smt^A  t.    caio  Jc 
•Aslkloii.^i.  i^.  C.  C.  368.    FToife  T.  P(^i  —2.  P.  ffilL  MiTCUBi. 

2S2  Coventry  v.  Coveitiry.*— 1.  iS/n  596. 604.5.  C.  4.  Br.  -  . 

C.  C.  462.  Jodwm  v.  Jocfcson. — .tfntUer  640.  684.— J9U. 
i65.  4.  Fejc^  jttit.  631 — 1.  Ve%.  567.^10.  Ve%.  246,— 

6.  JSiuf.  105 — Carih.  427. 

Thcie  was  so  obligation  upon  the  mortgagees  to  proice 
or  record  the  deed  sooner  than  they  did.  The  law  al« 
lows  twdve  months. — ^Neither  of  the  deeds  was  receded 
witbin  ten  days  after  its  date^  and  therefore  neither  can 
cU&m  a  y/efSaxo£,t  under  that  law. 

It  isao  objection  that  the  mortgage  was  made  to  in-  I 

demnify  against  futore  indorsements.    3.  Cranchf  73. 
U.  8.  T.  Hoot. 

If  the  power  from  James  had  been  given  to  a  third 
person^  he  would  have  conveyed  to  £dwin«-^but  tlie 
power  heiiig  to  Edwin,  he  could  not  convey  to  himsdf* 
and  the  law  will  consider  the  equitable  title^  united  with 
the  power,  as  a  legal  conveyance  to  him. 

The  creditors  of  Edwin,  who  are  the  mortgagees,  are 
superior  in  equity  to  Caig  or  Mitchel,  who  never  paid 
any  thing  Cor  the  property,  and  who  are  indebted  to  £d« 
win  at  this  Unie;  and  who,  if  so  indebted,  would,  if  ne- 1 
cessaiy,  be  decmd,  in  equity,  trustees  for  the  mort- '  ' 
gagees^  rather  than  they  diould  lose  their  debts. 

The  entries  on  the  books  conveyed  no  legal  title  to  the 
"property :— rbut  if  it  is  to  be  considered  as  stock  in  trade 
and  therefoie  liable  to  be  transferred  by  book  entry, 
£•  Gairduer,  being  a  partner,  bad  a  right  to  sell  iind 
dispose  of  the  whoto  partiiership  effects. 


A  is  admitted  that  the  mortgage  transferred  all  the  le- 
gal and  eqaitable  estate  of  Edwin  Gairdner,  but  not  of 
^unes  Gair^r.  If  an  Attorney  means  to  convey  the 
rights  of  liis  constituent,  he  must  speak  in  the  nan#  of 


gBiKBAs  his  princip)Al~E(IlFiii  had  olily  cfne  haU^the  dflicir  half 
&.  oTHEKB  belonged  to  Caig  and  Mitchel. 

V.  The  plat  not  having  been  recorded  with  the  deedy  the 

CAiG  &  description  of  the  property  is  inip^ect<— it  can  coivvey  at 
BiiTCHEii.  most,  only  Gairdner's  Wharj—9jA  not  the  lot  wUdi  lies 
.....  8t  a  distance  on  the  other  side  of  the  street 

'  The  articles  of  co-partnersMp  between  £•  Gaivdner, 
Caig  and  MitcheU  being  under  seal^  operate  as  a  convey* 
ance  by  way  of  covenant  to  stand  seized.  Eaoh  party 
covenants  to  stand  seized  to  the  use  of  tliellnn. 

The  ComplainantB  admit  that  they  concealed  the  morl- 
^;age,  and  held  it  upf  to  prevent  injury  to  Dm  credit  of 
Edwin  Gairdner— -and  they  contend  they  had  a  right  so 
to  do. 

Although  they  may  have  such  a  right  at  kno,  yet  tliey 
have  not  in  equity.  Where  the  mortgagee  does  any 
thing  to  induce  a  belief,  that  the  mortgagor  has  still  a 
right  to  encumber  the  property  (such  as  suffering  him  to 
retain  the  title  papers  whereby  he  gains  a  false  credit) 
the  first  mortgagee  shall  be  postponed  to  thesecond,  who 
is  deceived  thereby.  So  in  this  case  the  deeds  to  Caig 
and  Mitchel  are  to  be  preferred  to  the  mortgage  which 
was  thus  concealed.    1.  Fonb.  155. 

Besides,  the  mortgage  untruly  recites  the  whole  trans^ 
action.    The  bond  was  altogether  fictitious. 

It  was  calrnlated  to  impose  upon  the  world.  The 
moKgage  was  in  trnth  made  only  to  cover  future  contin* 
gent  responsibilities. 

This  property  is  to  be  considered  as  part  ef  the  joint 
funds  of  Gairdner,  Caig  and  Mitchel,  and  liaUe  in  the 
first  place  to  the  debts  of  that  firm.  The  separate  credi* 
tors  of  Edwin  Oairdner  ran  only  claim  his  sbare^aller 
payment  of  all  tlie  joint  debts. 

p.  B.  Ret,  in  reply. 

It  cannot  be  denied  thi^  at  <he  date  of  the  mortgagea 
Edwin  Gairdner  had  a  le jfal  eMate  in'one  kalf  ef  Ihe 
xnori^ged  pt^raises. 
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The  iBOTtgage^  (hercfore^  to  that  extent*  is  good^  un-  snnous 
ieas  it  waot  some  formality^  or  unless  the  Defendants  &  otukes 
have  a  prior  tiUe  at  taw,  or  some  prior  equity  of  ivJiich        v. 
the    OMDidaioaBts  had  notice  previously  to  the  mort-    caig& 

MITCUSL. 


No  want  of  formality,  nor  prior  legal  estate  are  sug« 
gestod ;  nor  can  it  be  contended  that  Mitchel  or  Caig 
had  any  prior  equity  as  to  one  half  the  property*  Mit- 
chel in  his  answer  expressly  disclaims  any  interest  prior 
to  the  OKHigage. 

It  is  indeed  aaggested  that  this  real  estate  is  to  be  con* 
sidered  as  part  of  Ihe  joint  stock  in  trade  of  the  firm  of 
£dwin  Q«ardner  k  Co.  of  Savannab»  consisting  of  £. 
Gairdner  and  John  Caig;  and  one  partner  cannot  dis- 
pose of&aypsurt  of  the  joint  funds  to  his  own  use,  without 
tie  consent  of  tlie  other  partner. 

But  neither  at  law,  nor  in  equity,  will  real  estate  be 
considered  as  slock  in  trade,  so  as  to  alter  the  nature  of 
the  estate,  unless  there  be  some  express  agreement  for 
that  purpose*  S.Br»  C.  C*  199,  200*  Thornton  v.  Dixmu 
In  ^  present  case  there  were  no  articles  of  co-partner- 
ship prior  to  the  mortgagey  nor  any  agreement  that  the 
real  estate  should  be  converted  into  stock  in  trade*  5* 
Ffes.  189*  8mihv.  iSMii.**In  order  to  make  partnership 
stock  of  real  estate,  it  most  be  purchased  with  partner- 
^1$  tands,  or  there  mst  be  an  agreement  at  the  time  of 
porcbasing  tbat  it  shall  be  used  and  invested  as  partner- 
shq»  stock* 

Bat  in  the  present  case  nothing  was  paid  by  the  firm 
of  £*  Gairdner  &  Co*  of  Savanna]),  for  this  property, 
nor  was  there  any  agreement  converting  it  into  stock* 

The  firm  of  Gairdner,  Caig  &  Mitchel  was  formed  af- 
ter the  mortgage,  and  therefore  whatever  interest  they 
took  in  this  property  was  subject  to  the  mortgage. 

There  can  be  no  doubt  that  the  mortgagees  had  a  right 
tmder  sudi  a  mortgage,  to  recover  in  equity,  all  ad- 
TMoes  made  upon  ibe  eiedit  of  the  mortgage  subsequent 
to  its  date,  aid  before  notice  of  junior  incumbrances; 
and  recording  the  snbsequent  incumbrance  is  not  of  itself 
notice.    PorfvOL  on  Mjrt.  »9^  2M,  SS5* 
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sniRBAs      As  to  f  lie  objection  that  one  of  tlie  mortgagees  vn»  Dot 

&  oTHBBs  a  creditor  at  the  date  of  tlie  mortgage^  and  did  not  be- 

x\        come  a  creditor  upon  the  faith  of  the  mortgaget  it  is 

CAio  &    laid  down  in  PoweUon  Mart.37Bf  that  if  one  pmt^hasein 

MiTCHEi-  the  name  of  another  without  any  authority  to  do  so^  yet 

if  he  afterwards  agree  to  ity  he  makes  the  former  his 

agent  ab*  imtio. 

The  Complainants  therefore,  are  entitled  to  a  decree 
for  a  foreclosure  of  one  half  of  the  projierty  described  in 
the  mortgage,  and  for  the  recovery  of  all  sums  advanced 
on  the  faith  of  tlie  mortgage  before  the  mortgagees  bad 
notice  of  the  second  incumbrance. 

Feb.  ±7,  M  the  Judges  Cexeept  muhingUnh  J'^J  feeing 

prts^itf 

MabshaiXi  6h.  J.  delit^ered  the  opinion  of  the  Court 

as  follows : 

This  is  an  appeal  from  a  decree  rendo^ed  by  the  Cir- 
cuit  Court  for  the  district  of  Georgia. 

Shirras  and  oUiei-s,  the  Appellants,  brouglit  their  biU 
to  foreclose  the  equity  of  redemption  on  two  lots  lying 
in  the  town  of  Savannah,  aOedg^  to  have  been  mortga- 
ged to  them  by  Edwin  Gairdner-  The  deed  of  mort- 
gage  is  dated  the  first  of  December,  1801,  and  purports 
to  be  a  conveyance  from  Edwin  Gairdner  and  John 
Caig,  by  Edwin  Gairdner  his  attorney  in  fact  Edwin 
Gairdner  not  appearing  to  have  possessed  any  power  to 
act  for  John  Caig,  the  conveyance,  as  to  him,  is  void, 
and  could  only  pass  that  interest  which  was  possessed  by 
Gairdner  himself.  The  Court  will  proceed  to  inquire 
what  that  interest  was. 

I 

It  appears  that,  on  the  17th  May,  1796,  the  premises 
were  conveyed  to  James  Gairdner,  Edwin  Gairdner  and 
Robert  Mitchel,  merchants  &  co-partners  of  the  city  of 
Savannah. 

In  1799,  this  partnership  was  dissolved  ;  and,  in  De- 
cember in  the  same  year,  James  Gairdner  made  an  en- 

•  Jxmo%  WASBrvGTOV  wai  prerented  by  mdiiporiliOD,  from  itte«d«g  oa 
the  IStb,  14th,  15th,  17th  and  Itth  of  Fehraaiy. 
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try  on  fke  books  of  the  company  charging  ibis  property  shiuus 
to  Edwin  Chiirdiier  ft  Co.  of  Charleston^  at  the  price  of  &  othsks 
^eOyOOO  doHars.    This  firm  consisted  of  Edwin  Craird-        v. 
ner  alone.   James  Crairdner  also  executed  a  power  of    caio  k 
attorney  aothorizing  Edwin  Gairdner  to  sell  and  con-  mitchki. 
yrey  bis  interest  in  this  and  other  real  property.  .-.«..— .^^ 

In  Mvcbf  1801»  a  partnership  was  formed  between 
£dwin  Gairdner  and  John  Caig  to  carry  on  trade  in  Sa* 
^'annahy  onder  the  firm  of  Edwin  Gairdner  k  co. ;  and 
in  the  same  month,  Robert  Mitchel  conveyed  his  one 
Uurd  of  the  lots  in  question  to  Edwin  Gairdner  and 
John  Caig. 

AboixtUko  same  time  it  was  agreed  between  the  house 
at  Charleston  Mjod  that  in  Savannah  to  transfer  the  Sa- 
rawmb  proper^  to  the  firm  trading  at  that  place;  and 
entries  to  that  effect  were  made  in  the  books  of  both  com- 
panies; and  possession  was  delivered  to  Edwin  Gairdner 
and  Co.  of  Savannah. 

Such  was  the  state  of  title  in  December,  ±S0±,  when 
the  deed  of  mortgage  bears  date.  ^ 

Tbe  Fiaintiflb  claim  the  whole  property,  or;  if 
not  the  wbole,  five  sixthi ;  because  they  suppose  Edwin 
Gairdner  to  have  been  equitably  entitled  to  his  own 
third,  to  that  irf  James  Gairdner*  and  to  half  of  the  third 
ol  Bflbert  MItchei.  Bat  for  this  claim  the  Court  is  of 
ojmuon  that  Ifaere  can  be  no  just  pretension,  because 
Ae  did  not  affect  to  convey  by  virtue  of  tbe  power  from 
James  Gairdner— te  iUk  not  affect  to  pass  tlie  interest  of 
James  Gairdner,  but  to  pass  the  estate  of  John  Caig 
and  himseiC  Consequently  the  power  of  attorney  m^f 
be  pat  out  of  the  case,  and  ttie  conveyance  could  only 
operate  on  his  own  leffi  or  equitidile  interest. 

In  Jaw,  he  was  seized  under  the  original  deed,  and 
tbe  deed  from  Bobcart  Mitchel  of  one  undivided  moiety 
ofthe  proper^. 

Under  Oie  various  agreements  and  entries  on  the  books 
of  the  firms  at  Charteston  and  Savannah  which  have 
been  stated,  his  equitable  interest  was  precisely  equal 
to  his  legal  inlerest.    In  law  and  equity  he  held  one 
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« 
*  

saiRRAs  moiety  of  the  premises  in  question.    The  ether  moiet}' 

&  OTHERS  was  in  John  Caig*    To  one  sixth  Ca%  was  legally  enti- 

V.        tied  by  tlie  conveyance  from  Robert  Mitchelf  and  to 

CAiG  &  two  sixths  he  was  equitably  entitled  by  the  agreement 
MTTCOEL*  with  Edwin  Gairdner  and  the  consequent  entries  on  the 
■  books. 

Orthe  equitable  interest  of  John  Caig  the  mortgagees 
were  bound  to  take  notice^  because  the  purchaser  of  an 
equitable  interest,  purchases  at  his  peril,  luid  acquires 
.  the  property  hardened  with  every  prior  equity  charged 
upon  it^  because  the  deed  itself  gives  notice  of  Caig's  ti- 
tle,  and  because  Caig  was  in  possession  of  the  property* 

The  mor^ge  deed  of  December,  ISO!,  could  not, 
then,  in  law  or  equity,  pass  more  than  one  moiety  of  the 
property  it  mentions. 

A  question  rTises  on  the  face  of  the  deed  respecting 
the  extent  of  the  property  comprehended  in  it  The 
Plaintiff's  contend  that  both  lots  are  within  the  descrip- 
tion ;  the  Defendants  that  only  the  wharf  lot  is  conveyed. 

The  properly  conveyed  is  thus  described — **Ail  that 
« lot  of  land,  houses  and  wharfs  in  the  city  of  Savannah 
<<  as  is  particularly  described  by  the  annexed  plat,  and 
''is  generally  known  by  the  name  of  Gairdner's  wharf.'' 

The  plat  was  not  annexed,  nor  was  it  recorded  with 
the  deed.  It  is,  however,  filed  as  an  exhibit  in  the  cause, 
and  appears  to  be  a  plat  of  part  of  the  town  of  Savannah, 
including  the  lot  on  which  Gairdner's  wharf  was,  and 
also  one  other  lot  belonging  to  the  same  persons,  which 
was  designated  as  No.  6,  and  wliich  does  not  adjoin  the 
property  on  which  the  wharves  are  erected. 

'  The  words  descriptive  of  the  property  intended  to  be 
conveyed  do  not  appear  to  the  Court  to  be  applica- 
ble to  more  than  the  wharf  lot.  The  wwrd  "lot"  is 
in  the  singular  number;  the  term  " houses''  is  satis- 
fied by  the  fact  that  there  are  houses  on  the  wharf 
lot ;  and  there  is  no  evidence  in  the  cause,  nor  any 
reason  to  believe  that  lot  No.  6  was  <«  generally  known 
«by  the  name  of  Gairdner's  wharf."  The  Court, 
therefore,  cannot  consider  that  lot  as  compifehended 
%rithin  the  conveyance. 
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The  mov^aged  property  is  in  possessioii  of  the  DeCpn-  tRniBAs 
dantSf  Caig  ud  Ifitchd^  wbo  deriire  their  title  thereto  &  othebs 
m  the  fbHowiqg  mamier.  t>. 

OAioft 
On  the  rtii  of  January,  1802,  a  new  partnemhip  was  mitchu- 
farmed  between  Gairdner,  Caig  and  Mitchel,  and,  by  ■  ■ 

Ae  articles  <rfGo-partnery,  which  are  under  seal,  theSa- 
vannadi  property  is  declared  to  be  stock  in  trade,  and  an 
entry  was  made  on  the  books  of  the  old  firm  traikaferring 
this  property  to  the  new  concern.  On  the  i2th  of  the 
nme  months  the  co-partnership  of  Gairdner  and  Caig 
was  dissolved. 

On  the  27th  of  July,  ±802,  by  deeds  properly  executed^ 
one  thurd  of  the  property  became  vee^  in  John  Caig» 
and  one  other  third  in  Robert  Mitchel. 


On  the  M  of  November,  1902,  Edwin  Gairdner  be- 
came a  bankrupt;  and  this  bill  is  brought  by  his  mortga- 
gees and  aangnees. 

The  claim  to  foredose  is  resisted  by  Caig  and  Mit- 
chel, hecanse^  they  say, 

1st  The  mortgage  Was  not  executed  at  the  time  it 
bears  date,  but  long  afterwi^B,  and  on  the  eve  of  bank- 
mptcy» 

5ld.  That  Ihe  transaction  is  not  bona  fide,  there  being 
no  real  debt,  unr  vxf  money  actually  advanced  by  the 
mortgagees. 

Sd.  That  the  mortgage  was  kept  secret,  instead  of  be- 
ing committed  to  record. 

4th.  That  the  whole  transaction  is  totally  yariant  from 
that  stated  in  the  deed» 

They  therefore  claim  the  property  for  the  creditors  of 
Gairdner^  Caig  and 


1st  From  the  testimony  in  the  cause  it  appears  that 
flie  deed^  if  not  executed  on  the  day,  was  executed  about 
tile  day  of  Its  date )  and  that  Gairdner^iit;  the  time^wfts 
h^eved  fo  be  srt venl. 

vol-  ya.  n 


.-JS.  t 


wmm 
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sHiRBAs      2d*  It  appears,  also,  that  the  morl^ai^  was  execated, 

&  OTHEB8  in  party  to  secure  the  payment  of  money  actually  due  at 

r.        the  time^  and,  in  part,  to  secure  sums  to  be  advanced, 

QAiG  &  and  to  indemnify  some  of  the  mor^agees  for  liabilities  to 
MiTCHEJU.  be  incurred* 

3d*  The  mortgage  is  dated  the  1st  of  Decraaber,  1801, 
and  was  record^  in  September,  1802. 

By  the  laws  of  Georgia,  a  deed  is  valid  if  recorded 
within  twelve  months  ;  but  any  deed  recorded  within  ten 
days  after  its  execution  takes  preference  of  deeds  not  re* 
corded  within  that  time,  or  previoutdy  on  the  record. 

It  appears  to  the  Court,  that  neither  negligence,  nor 
that  fraud  which  is  inferred  from  the  mere  fact  of  omit- 
ting to  place  a  deed  <m  record,  can,  with  propriety,  be 
imputed  to  the  person  who  has  used  all  the  dispatch 
which  the  law  requires*  If  subsequent  purchasers  with- 
out notice,  sustain  an  injury  within  the  time  allowed.for 
recording  a  deed,  the  injury  is  to  be  ascribed  to  the  law, 
not  to  the  individual  who  has  complied  with  its  requisi* 
tion* 

In  this  case  the  subsequent  purchasers  might  have 
proceeded  to  record  their  deeds  within  ten  days,  and 
have  thereby  obtained  the  preference  they  claim,  but 
they  have  failed  to  do  so*  They  are  themselves  charge- 
able with  the  very  negligence  which  they  ascribe  to  tlieir 
adversaries;  and,  were  they  to  be  preferred,  the  Court 
would  invert  the  well  established  rule  of  laWf  and  post- 
pone, under  similar  circumstances,  a  prior  to  a  subse- 
quent deed. 

4th*  It  is  true  that  the  real  transaction  does  not  ap* 
pear  on  the  face  of  the  mortgage.  The  deed  purports 
to  secure  a  debt  of  30,0002.  sterling  due  to  all  the  mort- 
gagees. It  was  really  intended  to  secure  different  sums, 
due  at  the  time  from  particular  mortgagees,  advances 
afterwards  to  be  made,  and  liabilities  to  be  incurred  to 
mn  uncertain  amount* 

It  is  not  to  be  denied,  that  a  deed,  which  misrepresenta 
the  transaction  it  recites,  and  the  consideration  on  which 
it  is  executed,  is  liable  to  auaincion*    It  must  sustain  a 
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rigorooB  examination.   It  is,  certainly^  always  advisable  shiusab 
faiuiy  and  pfadidy  to  state  the  troth.  &  oth£BS 

V. 

But  Uf  upon  investigationj  the  real  transaction  shall  caig  & 
appear  to  be  fair,  though  somewhat  variant  from  that  mitchex. 
wb/cb  is  described^  it  would  seem  to  be  unjust  and  un* 
precedenfed  to  deprive  the  person  claiming  under  tlie 
deed,  of  his  real  equitable  rights,  unless  it  be  in  favor  of 
a  person  who  has  been,  in  fact,  injured  and  deceived  by 
the  miorepresentatioo* 

That  cannot  have  happened  in  the  present  case. 

There  is  Ihe  less  reason  for  imputing  blame  to  the 
moTti^agees,  in  this  case,  because  the  deed  was  prepared 
by  the  raori^gor  himself,  and  executed  without  being 
inspected  by  them,  so  far  as  appears  in  the  case. 

It  is,  then,  the  opinion  of  the  Court  that  the  Plaintiffs, 
Shirras  and  others,  have  a  just  title,  under  their  moil* 
gage  deed,  to  subject  one  moiety  of  Uie  lot,  or  parcel  of 
ground,  commonly  known  by  the  name  of  Gairdner's 
^barf,  to  the  payment  of  the  debts  still  remaining  due 
to  them,  which  were  either  due  at  the  date  of  tlie  mort- 
gage, or  were  afterwards  contracted  upon  its  faith,  ei- 
ther by  advances  actually  made  or  incurred  prior  to  the 
receipt  of  actual  notice  of  the  subsequent  title  of  the  Be* 
fendants,  Caig  and  Mitchel ;  and  that  the  decree  of  the 
CircuVt  Court  of  Greorgia,  so  far  as  it  is  inconsistent 
with  this  ophuon,  ought  to  be  reversed. 

I^e/oUowifig  18  the  decree  of  this  Court 

This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  the  opinion  of  this  Court,  that  the 
deed  of  mortgage  in  the  proceedings  mentioned,  and 
dated  on  the  ist  of  December,  1801,  is,  in  law,  a  valid 
conveyance  of  one  moiety  of  that  lot  of  land,  houses 
and  Wharves  in  the  City  of  Savannah,  which  was  gen- 
erally known  by  the  name  of  GairdneHs  "Wharf,  being 
the  parcel  of  ground  lying  between  the  river  and  the 
street,  and  fliat  the  mortgagees  in  the  said  deed  men- 
tlDned,  are  entitled  to  foreclose  the  equiljy  of  redemption 
in  tile  said  mortga^  property,  and  to  obtain  a  sale 


^^^^^^ 


i^^i 
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0HIBSA.S  tliereofy.  and  to  apjdy  the  proceeds  of  flie  said  sale  to  th* 
&  OTHERS  payment  of  what  remains  unsatisfied  of  their  respectinQe 
T.        debts^  which  were  either  dae  at  the  date  of  the  mort- 
GAiG  &    gage,  or  have  been  since  contracted,  either  on  Account 
MiTCHfii..  of  monies  advanced,  or  liabilities  incurred  prior  to  their 
receiving  actual  notice  of  the  title  of  the  Defendants, 
John  Caig,  and  Robert  Mitchei.    And  the  decree  of  the 
Circuit  Court  for  the  District  of  Georgia,  so  far  as  it  is 
inconsistent  with  this  opinion,  is  reversed  and  annulled, 
and  in  all  other  things  isaffirmed ;  and  the  cause  is  re- 
manded to  the  said  Circuit  Court  for  the  District  of 
Georgiat  that  further  proceedmga  may  be  had  therein 
according  to  equity. 


1812. 

Feb.        IStli. 


SCHOONER  PAULINA'S  CARGO 

V. 

THE  UNITED  STATES. 


JibsefU...mWashington,  justice* 

^  ^     .  ERROR  to  the  Circuit  Court  for  the  district  of 

otthc  act  of    Ruoae  Island. 

congress  of  (lie 

i»08*,  wh^'  The  schooner  PavUna  and  cargo  were  seized  and  U- 
prohihited  Uie  bcllcd  by  the  coUector  of  the  port  of  Newport,  alleging 

meoT^geods  ^^^^  *^®  cargo  was  ladcu  on  board,  within  the  district  of 
from  oue  ves-  Newporty  between  the  1st  of  June  and  the  last  of  July 
SlTo^iidudc  '"  ^^^  ^^^^  1808,  in  the  night  season,  tUtlund  a  permit 
tfae*(»iet]f  a  ^from  the  coUector,  and  without  the  inspection  of  the  proper 
Teasel  Uidips  revenue  qfflcerSf  and  contrary  to  the  2d  section  of  ttie 
m^dPiiver  *'  act  of  Congress,  entitled  ^«  M  act  in  addition  to  the 
craft,  &G.  <<  act  eiUiikd  an  act  laying  an  embargo  on  all  8hip$  and 
J*the^ct^  **  T?e6sefa  in  tlu.  ports  and  harbors  of  the  United  StateSf  and 
congress  of  the  <<  the  sevcrol  acts  supplementary  thereto,  and  for  other  pur^ 
i8M*dw  S2'  **  po^^f^*  passed  tlie  %Bth  of  April,  1808;  and  contrary  to 
require  a  per-  the  50th  section  of  tlie  oct  to  reguUxU  Ike  coUecHon  ofigSies^ 
nut  to  lade  any  <^c.  passod  the  ^  of  Mirck,  1799.  In  the  District  Court 
SwriroXs*^  the  vessel  and  cargo  were  both  ordered  to  be  restored. 

forfeitxire  and 

rfth^".A  IJpon  the  appeal  in  the  Circuit  CJoittt,  tbe  LiheUant 
engo,  fbr  bd-  hitd  leave  to  amend,  his,  libels  by  stating  that  m  the  "wa- 
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ters  of  Warwick  bayi  in  the  district  of  Rhode  Isiaody  at  ftcneoKBrn 
a  place  caUed  the  FulUng  Mill  in  Warwick,  and  about  paci^uc a's 
120  fathome  from  the  landing,  at  sundr}'  times,  betwern     cargo 
tl&e  Xet  of  Jane  and  the  last  of  July  in  tlic  year  1808,        v. 
the  articles  constituting  tlie  cargo  of  the. Paulina,  wore  u.  states. 

traiis-siiiped  from  a  small  sloop  called  the  Miy-^awer -— ^^ 

into  the  schooner  Faulina,  without  the  intervention  of  <n?^iti><»tthe* 
aay  other  water  craft,  or  of  any  intermediate  landing, ^^wcm^^ 
^ith  intent  to  be  transported  without  the  United  States,  cer;  theooij 
contrary  to  the  5d  section  of  the  act  of  Congress,  enti-  UJ^^i'^f^bc- 
tled  **  An  act  suppltmentary  to  the  act  entitled  an  ad  lay-  ing  the  dcnmi 
ill;  OK  emtergo  on  all  ships  and  vessels  in  the  ports  aiid  '^^  *^***™""'- 
harbors  of  the  United  StaleSf**  passed  on  the  9th  of  JcMn- 
ariff  ISOSy  whereby  the  said  cargo  is  forfeited,  &c. 

• 

The  words  of  the  2d  section  of  the  act  of  ^th  of  April, 
±808,  voL  9,  f.  ±M9  Are  <<  That  during  the  continuance  of 
the  net  **  laying  an  embargo  on  all  Shifis  and  vessels  in  tlie 
<«  ports  and  hariiorspf  the  United  States,  and  of  theseveral 
^  aiTts  supplementary  thereto,  no  ship  or  vessel  of  any 
**  description  whatever,  other  than  those  described  in 
<<  the  next  preceding  section,  and  wherever  bound,  shall 
«  receive  a  clearance,  unless  the  lading  shall  be  made 
<<  bereafter  under  the  inspection  of  the  proper  revenue 
^^  officers,  sobject  to  the  same  restrictions,  regulations,  ^ 
^  penalties  and  forfeitures,  as  are  provided  by  law  for " 
**  the  inspection  of  goods,  wai^s  and  merchandize  im- 
**  ported  into  the  United  States,  upon  which  duties  are 
M  un^cweA,  any  law  to  the  contrary  notwithstanding/' 

By  the  50th  secdoa  of  the  act  of  2d  of  March,  1799, 
voL  4f,  p.  SM,  to  regulate  the  collection  of  duties,  &c* 
it  is  enacted  '*  that  no  goods,  w^ares  or  merchandize, 
^  brought  in  any  ship  or  vessel  from  any  foreign  port 
'*  or  place,  shall  be  unladen  or  delivei*ed  from  such  ship 
<<  or  vessel,  within  the  United  States,  but  in  open  day, 
**  that  is  to  say,  between  the  rising  and  setting  of  the 
<^  sun,  except  by  special  license  from  the  collector  of 
**  the  por^  And  naval  officer  of  the  same,  (where  there 
''  is  one)  for  that  pwrpose^  nor  at  any  time  without  a 
^'  pendt  from  the  collector,  and  naval  officer,  (if  any) 
^f  for  BQch  unlading  or  delivery;  and  if  any  goods, 
'^  wares  or  merchandize  shall  be  unladen  or  delivered 
'<  from  any  such  ship  or  vessel,  contrary  to  the  direc- 
*f  tiQiis  aferasaid^  (ff  any  <ii  them#  the  master*'  &c. 
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SCHOONER  «<  shall  forfeit  and  pay,  each  and  severally*  the  sum  of 

PAULINA'S  t.  MO  dollars  for  each  offence,  and  shall  be  disabkd 

CARGO     ft  fiH}iii  holdinf;  any  oflfce  of  trust  or  profit  for  a  term 

STATES  **  "^^  exceeding  seven  years/*  «  and  all  goods,  wares 

'  **  or  merchandize,  so  unladen  or  delivered,  shall  become 

<<  forfeited,  and  may  be  seized  by  any  of  the  officers  of 

'<  the  customs  ;**  and  if  the  value  shall  exceed  MO  dol* 

lars,  the  vessel,  &c.  shall  be  subject  to  like  forfeiture  and 

seizure. 

By  the  sd  section  of  tiie  act  of  the  0th  of  January, 
11^8,  (vol.  9,  p.  .11^  it  is  enacted,  <'  That  if  any  ship  or 
<^%essel  shall,  during  the  continuance  of  the  act  to  which 
^^this  IS  a  supplement,  depart  from  any  port  of  the 
<<  United  States  without  a  clearance  or  permit,  or  if  any 
<*  ship  or  vessel  shall,  contrary  to  the  provisions  of  this 
<<  act  or  of  the  act  to  which  this  is  fi  supplement,  pro- 
<<  ceed  to  a  foreign  port  or  place,  or  trade  with  or  put 
<(  on  board  of  any  other  ship  or  vessel,  any  goodSr  wares 
«<  or  merchandi%e,  of  foreign  or  -domestic  growth  or 
<<  manufacture,  such  ships  or  vessels,  goois,  ware^  and 
«  merchandise,  shall  be  wholly  forfeited  ;**  **  and  the  mas- 
«  ter  or  commander  of  such  ship  or  vessel,  as  well  as 
«  all  other  persons  who  shall  knowingly  be  concerned 
«<  in  such  prohibited  foreign  voyage,  shall  each  respective- 
«« ly  forfeit  and  pay  a  sum  not  exceeding  20,000  doU 
« lars,"  &c.    ^ 

The  Circuit  Court  affirmed  the  sentence  of  the  Dis- 
trict Court  so  far  as  it  decreed  the  restitution  of  the 
vessd,  but  reversed  it  so  far  as  it  decreed  restitution  of 
the  cargo,  which  the  Circuit  Court  condemned. 

To  reverse  this  sentence  of  condemnation  the  present 
writ  of  error  was.  su^  out  by  Simeon  Jones,  the  owner 
and  Claimant  of  the  vessel  and  cargo. 

On  the  20th  of  February,  1810,  a  dedimus  was  issued 
from  the  Supreme  Court  to  take  depositions  in  Rhode* 
Island,  which  was  executed  and  returned  on  the  14fth  of 
March. 

The  material  facts  appearing  upon  these  depositions 
were  that  the  former  owners  of  the  Paulina,  being  pre- 
vented by  the  embargo  from  using  thmr  vessel^  in  order 


.• 
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to  saTe  expence,  took  her  into  Warwick  bay^  which  schoo^ek 
waa  near  the  residence  of  one  of  the  owners.    Shortly  Paulina's 
aftervrards  they  sold  her  to  the  present  Claimant*  Jones*    cakgo 
wbo  caused  her  to  be  publicly*  and  in  open  day*  laden        r* 
by  nieaofl  of  the  sloop  May-flower*  which  was  a  little  v.statbs. 
vessel  of  15  tons  burthen*  whose  usual  business  it  was  to       ■ 
carry  goods  from  Providence  to  Warwick  and  East 
Greenwich.    That  he  thus  caused  her  to  be  laden  in  the 
expectation  that  the  embargo  would  be  very  shortly 
taken  cC    There  was  also  some  evidence  tending  to 
excite  suspicion  that  the  intention  was  to  evade  the  em- 
bargo. 

PiTBLiK,  for  the  Ttmitiff  in  Error, 

Neitlier  this  vessel  nor  cargo  were  liable  to  forfeiture 
amfer  either  of  the  laws  mentioned  in  the  libel. 

1.  As  to  the  Sd  section  of  the  act  of  the  25th  of  April, 
IMS*  fxoL  9,  p.  ±M.J  It  has  been  uniformly  decided 
in  all  the  Circuit  Courts*  that  this  section  does  not  im- 
pose a  forfeiture  of  either  the  vessel  or  cargo.  In  the 
preacmt  caae  Judge  Cushing  condemned  the  cargo*  not 
under  tiiis  section*  but  under  the  3d  section  of  the  act 
of  the  9th  of  January*  1808*  which  prohibits  the  trans- 
shipment. The  only  penalty  for  lading  the  vessel  with- 
out the  inspection  of  a  revenue  officer*  is  the  refusal  of 
a  clearance.  The  2d  section  of  the  act  of  the  25th  of 
Apnk  does  not  refer  to  the  60th  section  of  the  collection 
law*  but  to  the  &sd,  54th  and  55th  sections*  which  apply 
to  tbe^  duties  of  inspectors*  and  provide  for  their  due 
execution  by  penalties*  but  they  contain  no  regulation 
whereby  either  tjie  vessel  or  cargo  can  be  forfeited. 
The  construction  contended  for  by  the  government  is 
contrary  to  the  spirit  of  the  embargo  system.  Nothing 
had  bend  before  said  respecting  the  lading  of  a  vessel. 
She  mieht  lade  as  she  pleased*  and  might  go  to  sea  lipon 
giving  bond*  &c.  This  act  is  the  first  which  regulates 
the  lading. 

The  object  of  the  embargo  was  to  prevent  foreign 
voyages.  Th^  provision  that  the  lading  should  be  un- 
der tiie  inspection  of  a  revenue  officer*  was  intended  to 
euAle  the  collector  to  judge  from  the  nature  of  the  car- 
go whether  it  was  intended  for  a  foreign  voyage;  and 
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sghooneh  if  he'  vshould  be  of  that  opinioiit  he  was»  by  the  same  law^ 

fauxika's  authorised  to  detain  the  vesssd  until  the  pleasore  of  the 

CARGO     Prusidcnt  should  be  known.    The  object  of  the  legida^ 

V.        ture  was  completely  answered  by  denying  a  clearaiicey 

u.  STATES,  and  thereby  preventing  the  vessel  from  going  to  sea,  in 

.....^ case  slie  had  taken  in  her  lading  without  the  inspection 

of  a  revenue  officer.  It  was  not  intended  to  prevent  the 
owner  from  using  his  vessel  as  a  store-house  without  a 
permit,  or  from  putting  goods  on  board  without  the  in- 
sjiection  of  an  officer. 

Tliat  this  was  the  understanding  of  the  legislature 
upon  the  subject  is  evident  from  the  act  of  the  9th  of 
January,  1809,  usually  called  the  en/9reing  od,  the  2d 
section  of  whicli  fvoL  9,  p,  ±86  J  requires  a  permit,  and 
prohibits  the  lading  of  any  vessel  without  one,  and  with- 
out the  inspection  of  a  revenue  officer,  all  which  would 
have  been  necessary  if  the  law  was  the  same  before. 

2.  As  to  the  Sd  section  of  the  act  of  the  9.th  of  Janua- 
ry, 1808,  C^oL  9,  p.  ±±J  tlie  supposed  violation  of 
which  is,  by  the  amendment  of  the  libel,  made  a  ground 
for  tlie  claim  of  condemnation  of  the  cargo,  it  does  not 
^    .         ^PP^y  ^  ^  lading  or  trans-shipment  in  port. 

Tlie  objects  of  this  law  were  three: 

1.  To  prevent  a  vessel  from  departing  withoot    a 

( learance. 

2.  To  prevent  her,  after  having  obtained  a  dearmnce^ 

from  going  to  a  foreign  port^  and 

3.  To  prevent  her,  after  clearance,  from  taking  in 
goods  at  sea* 

U  does  not  contemplate  an  act  done  in  port.  The 
eKpression  "  swJi  prohibUed  foreign  voyage/*  shelra  that 
i  he  legislature  were  contemplating  foreign  voyages  oidy^ 
ami  not  merely  tlie  lading  of  a  vessel  in  port.  There 
were  many  ports  in  which  a  vessel  could  not  be  Inden 
but  by  the  intervention  of  lighters.  It  canhot  he  sup- 
posed that  the  legislature  meant  to  prcAibit  all  hiding 
at  those  ports.  The  act  of  25th  of  April  has  an  express 
oxceptiou  in  favor  of  all  vcsseb  then  ladeih  without  fe- 
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gard  to  thib  Ukum^  of  their  ladingi  00  also  has  the  act  scrooiteb 
of  tlie  9th  ot  Jamiarjr^  1809.  pauliha'a 

CABGO 

'Oaxlas,  Jttomey  oj  the  United  States  for  the  District       v. 
ilf  Temut/ivaniih  contra.  t.tTATU. 

* 

Penal  laws  are  to  be  constraed  according  to  their 
plain  intent  No  construction  ought  to  be  giyen  which 
woaM  defeat  the  object  of  the  law. 

.  1.  As  to  the  claim  of  forfeiture  under  the  2d  section 
ot  the  act  of  the  25th  of  April,  1808,  and  the  50th  sec- 
tion of  the  coUeclion  law. 

liet  lis  consider  what  was  the  previous  law — the  mis- 
chofii  intended  to  he  remedied ;  and  the  remedy  intended 
to  be  spjiitd* 

1.  As  to  the  previous  law.  'the  first  emliar^  law^ 
of  the  22d  of  December,  1807,  (vd.  9«  f.  7  J  required 
bonds  firom  registered  and  sea-letter  vessels  only,  con** 
ditioned  to  reland  their  cargoes  in  the  United  States. 

The  second  embargo  law,  of  January  9th,  1808,  fvd. 
9,  p.  ±0J  required  vessels,  licensed  for  the  coasting 
'  trad^  to  give  a  similar  bond ;  and  those  licensed  fen*  the 
jtskeries,  or  whose  employment  had  been  uniformly  con- 
fined to  riverSf  havs  and  sotmdSf  were  to  give  a  general 
bond.  It  also  forfeited  the  vessel  and  cargo  if  she  de- 
paxted  without  a  clearance  or  permit,  or  proceeded  to  a 
foreign  place,  or  traded  with,  or  put  goods  on  board 
any  other  vessel,  or  it  (being  a  foreign  ship)  she  took 
in  a  cargo. 

2.  The  mischief  intended  to  be  remedied,  was,  that 
there  was  no  provision  for  compelling  vessels  which 
were  confined  to  bays,  &c.  to  take  a  clearance,  and 
give  a  manifest  of  their  cargoes,  and  to  produce  a  cer- 
tificate of  relanding  them  in  the  United  States*  Nor 
any  provision  for  inspecting  the  lading  of  vessels. 

5.  The  remedy  provided  by  the  legislature  was^  to 
prohibit  aU  bay  ci  aft,  &c.  from  departing  from  a  dis* 
trict  without  having  obtained  a  clearance^  and  deliver* 
VOL.  VII.  9 
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scBooifEB  ing  a  manifest  of  Hmr  cargoesf  and  to  remire  a  cer- 
FAviiiir  a'9  tificate  of  the  relandisg  of  the  cargo  within  the  bay^  &c. 

CARGO 

V.  And  to  prohibit  aH  other  vessels  from  receiying  a 

fr.sTATSs.  clearance,  unless  the  lading  should  be  made  under  the 
■■■■  inspection  of  the  proper  revenue  officers,  subject  to  tht 

same  rendcHons,  regulations f  penaliks  and  fo^eiiures,  as 
are  provided  by  law  for  the  inspection  of  goods,  wares 
and  merchandixe,  imported  into  the  UniUd  Btates,  upon 
which  duties  are  imposed* 

We  are  thus  referred  expressly,  in  a  case  of  lading 
fir  expiniaHoUf  to  the  rule  of  a  case  of  importing  to  tm- 
huk. 

There  is  no  case  of  inspection  of  lading,  but  for  the 
benefit  of  drawback,  which  is  a  case  of  eor-portation  and 
not  im-portation,  and  is  therefore  out  of  the  reference. 
The  penalties  and  forfeitures  apply  to  a  relanding,  or 
to  not  producing  a  certificate  of  relanding,  and  not  to 
the  lading.  / 

We  are  therefore  to  adopt  the  restrictions,  regula- 
tions, penalties  and  forfeitures  of  the  import  law^  mu- 
ioHs  anutandis* 

Under  thai  Inw,  goods  must  be  wi-laden  in  the  day 
time. 

Under  ttts,  they  must  be  ladm  in  the  day  time. 

Under  thatf  there  must  be  a  penmt  to  «fi4ade. 

Under  thiSf  there,  must  be  a  permit  to  lade^ 

Under  that,  the  iin-lading  must  be  under  the  inspec- 
tion of  a  revenue  officer. 

Under  this,  the  lodif^  must  be  under  the  like  inspec- 
tion. 

Undior  that,  goods  mi-laden  wiiliout  permit^  are  fi>r« 
-Wted*  • 


Under  this,  they  are  forfeited  if  Men  without  permit 


FEBBUABT  TBBM  18IS«  M 

If  t£e  legislatim  meant  tbisp  it  is  ivcDf  if  th^  did  sohombb 
notf  there  is  no  meaning  in  the  sentence  j  nothing  upon  PAinuiTA'a 
which  the  nterence  can  operate.    That  this  is  the  true    cawqq 
conBtruction  of  the  act  appears  from  the  proTisions       v. 
niade  hj  the  legislature  in  pari  materia  in  Oe  act  of  the  ilstatm. 
9tb  of  January^  1809^  voL  9,  p.  186,  where  the  same  ..........^ 

jifeas  are  expressed  in  diffferent  language. 

2.  As  to  the  claim  of  forfeiture  under  flie  8d  section 
<rf^  the  act  of  January  9tbf  1808.    fVcL  9,  p.  ±0.J 

±.  What  ms  the  prevkus  law  f  1.  An  embargo  had  • 
been  laid  on  all  Ame^can  yesselSf  but  no  penalty  was 
ififticted.  ^  ¥oTeign  vessels  might  sail  in  ballast  and 
'With  the  goods  then  on  board.  3.  Bonds  were  to  be 
given  bj  registered  and  sea-letter  vessels  only^  not  to 
YMate  the  embargo, 

2.  ¥fhat  was  the  mUcAtef  to  he  remedied^  1.  Ameri* 
can  vessels  might  slip  away  without  clearance  or  per- 
mit. 2.  Registered  and  sea-letter  and  licensed  veraels 
might  go  to  foreign  places.  5.  Or  might  trade.  Or  ^. 
nnght  put  goods  on  board  another  vessel. 

8.  What  was  the  remedy  prcroUtdf  1.  That  licensed 
smd  Bsbliig  vesseb  should  give  bond.  S.  That  no  ves- 
sel should  saU  without  a  clearance  or  permit  Ik  That 
no  vessel  should  proceed  to  a  foreign  place.  4.  Thal^ 
no  ship  should  trade  with  another ;  and  5.  That  no  ves* 
set  should  transship  goods^  undcar  the  penalty  of  the 
forfeiture  of  the  goods. 

The  fact  is  not  denied  that  the  Paulina  took  in  her 
lading  without  a  permit,  ai|d  without  the  ituapection  of 
a  revenue  oflk^er,  and  that  it  was  trans-shipped  from, 
the  May-flower. 

She  is  then  within  the  letter  of  the  law,  and  we  say 
she  was  also  widiin  the  s^rit  wd  meaning* 

The  drcumstances  also  show  that  the  intention  was 
to  violate  the  embargo;  and  the  provisions  of  the  law 
were  intended  to  punish  that  intention  when  it  should 
)ie  manifested  by  certain  acts. 


■■I 
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iCMomBR     PiTEur,  in  reply. 

Paulina's 
CARGO        The  words  of  the  2d  section  of  the  act  of  the  2Mh  of 
V.        April  are  «  subject  to  the  same  reatrictUmSf  &c.  as  are 

1T.8TATBS.  provided  by  law  for  the  inspection  of  goods  imported. 
*r  If  we  are  to  be  guided  by  the  grammatical  construction 
of  the  sentence,  the  revenue  officers,  being  the  last  aate* 
cedent,  are  to  be  subject  to  the  same  restrictions,  regu- 
lations, penalties  and  forfeitures,  &c.  But  if  the  lading 
is  to  be  subject  to  the  restrictions,  4c.  it  is  only  to  be 
subject  to  the  restrictions,  &c.  respecting  the  inspecHon 
of  goods  imported.  We  arc  not  referred  to  the  law 
respecting  the  necessity  of  a  permit.  And  there  was 
no  reason  for  a  permit  to  lade.  The  ^rmit  was  cvi- 
dence  that  the  duties  had  been  paid  or  secured,  upon 
goods  imported.  But  as  there  were  no  duties  to  be 
paid  upon  goods  exported,  no  such  evidence  was  re- 
quired, and  a  permit  would  have  been  useless. 

Febrmry  2ist,  M  the  judges  being  present, 

Marshall,  Chief  Justice,  delivered  the  opinion  of 
the  court  as  follows : 

The  libel  in  this  case,  as  amended  in  the  Circuit 
Court  for  the  District  of  Rhode  Island,  dSma  the 
schooner  Paulina  and  her  cargf>  as  forfeited  under  the 
Sd  section  of  the  act  supplementary  to  the  act  laying 
an  embargo,  and  under  tiie  2d  section  of  the  act  in  ad- 
dition 10  the  original  embargo  act  and  ite  several  sup- 
plemente,  and  under  the  BOih  section  of  tiie  act  r^. 
iating  the  collection  of  duties  on  imposts  and  tonnage. 

In  the  District  Court  both  vessel  and  cargo  were  ac- 

Jmttedj  but  in  the  Circuit  Court  the  carjro  was  con- 
emned. 

In  construing  these  laws,  it  has  been  truly  stated  to 
be  the  duty  of  the  court  to  effect  the  intention  of  the 
legislature,-  but  tbis  intention  is  to  be  searched  for  in 
tiie  words  which  the  legislature  has  employed  to  con- 
vey it  The  legislature  has  declared  its  object  to  be  to 
lay  an  embargo  on  the  vessels  of  the  United  Stales^ 
and  to  prevent  the  transportation  of  any  article  what- 
ever from  the  United  States  t^  any  foreign  port  or 
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place;  and  therefore  such  transportation  is  prohibited.  scuooNEa 
To  prevent  evarions  of  this  law,  certain  acts  which  do  pauiina'! 
not  in  themselves  amonnt  to  a  breach  of  the  embargo^     cargo 
but  which  may  lead  to  it,  have  been  successively  pro-        v. 
hlbited  under  such  penalties  as  the  wisdom  of  Congress  u.  states. 
has  prescribed.    Tftose  acts  become  criminal  and  sub-  ...-««*»^^ 
Ject  ibe  person  to  such  punishment  as  the  law  inflicts. 
In  ascertaining  what  they  are,  the  court  must  search 
for  the  intent  of  the  legislature,  guided  by  those  rules 
which  tli^  wisdom  of  ages  has  sanctioned. 

But  should  this  court  conjecture  that  some  other  act, 
not  expressly  forbidden,  and  which  is  in  itse}f  the  mere 
exertiBe  of  that  power  over  property  which  all  men 
poaaeas,  nngbt  also  be  a  preliminary  step  to  a  violation 
of  the  law,  and  oug^t  therefore  to  be  punished  for  the 
purpose  of  effecting  the  legislative  intention,  it  would 
certainly,  transcend  its  own  duties  and  powers,  and 
would  create  a  rule  instead  of  applying  one  already 
made.  It  is  the  province  of  the  legislature  to  declare, 
in  explicit  terms,  how  far  the  citizen  shall  be  restrain- 
ed in  the  exercise  of  that  power  over  property  which 
ownership  gives;  and  it  is  the  province  of  the  court  to 
apply  the  rule  to  the  case  thus  explicitly  described^ 
not  to  some  other  case  which  judges  may  conjecture  to 
be  equally  dangerous* 

The  fact  made  out  in  the  present  case  is  this : 

The  FauKna,  a  registered  vessel,  lying  in  the  Common 
anchoraj^  ground  of  'Warwick  bay,  in  the  district  of 
Rhode  iBlstnd,  about  two  hundred  fathoms  from  the 
shore,  received  her  cargo  from  the  May-flower,  a 
smaU  vessel  of  fifteen  tons  burthen,  accustomed  to  ply 
between  Providence  and  Newport.  The  lading  of  the 
Paulina  was  continued  in  opeb  day  for  several  weeks, 
but  not  under  the  inspection  of  a  revenue  officer.  When 
her  cargo  was  nearly  on  board,  she  was  seized  and  li- 
belled as  having  violated  the  acts  of  Congress  which 
have  been  mentioned. 

The  question  will,  it  is  conceived,  be  the  more  clear* 
ly  nnderstood,  if  we  consider  the  jaws  in  the  order  in 
which  they  were  pamed,  and  inquire,  first,  whether  the 
ad  section  of  the  supplementary,  act  has  been  violated. 


6a   ^  SUPREME  COURT  U.  S. 

scHOo^ES  In  pursuing  tbis  inquiry,  it  is  essential  to  examine  how 

^AVxiNA'sfar  lading  a  vessel  under  the  circumstances  of  the 

CASGo    Paulina,  was  prohibited  by  the  original  and  supple* 

V.        mentary  acts  without  taking  into  view  any  subsequent 

r.  STATES,  act  of  Congress. 

The  original  act,  passed  on  the  22d  of  December^ 
1807,  lays  an  embargo  on  all  vessels  bound  to  foreign 
ports,  and  directs  that  no  clearance  be  furnished  to 
such  vessel.  The  Sd  section  directs  that  before  a  re- 
gistered vessel  shall  receive  a  clearance  for  a  port  in 
the  United  States,  a  bond  shall  be  ^ven  with  a  con* 
dition  that^the  cargo  shall  be  relanded  in  some  port  of 
the  United*  States,  dangers  of  the  seas  excepted. 

This  act  contains  no  provision  applicable  to  the 
lading  of  any  vessel  whatever,  or  to  licensed  vessels^ 
nor  does  it  inflict  any  forfeiture  or  penalty  on  vessels 
M'hich  should  depart  without  a  clearance. 

The  incompetency  of  this  act  to  effect  its  object 
could  not  be  long  unobserved.  It  was  soon  perceived 
that  foreign  trade  might  be  carried  on  by  licensed  ves- 
sels, and  that  further  regulations  respecting  registered 
vessels  would  also  be  necessary. 

On  the  9th  of  Januai^,  18Q8,  the  supplemental  act 
was  passed. 

The  first  section  directs  that  bonds  shall  be  given  on . 
the  part  of  vessels  licensed  for  the  coasting  trade,  con- 
ditioned not  to  proceed  to  any  foreign  port  or  place, 
and  to  reland  the  cargo  in'  some  port  of  the  United 
States. 

The  second  section  contains  a  provisK>  declaring  that 
it  shall  be  sufficient  for  the  owners  of  vessels  of  the  de- 
scription (»f  i,he  May -flower,  to  give  bond  with  a  condi- 
tion not  to  be  employed  in  any  foreign  trade^ 

This  review  of  the  prohibitions  contained  in  the  ori- 
ginal and  supplementary  embargo  acts,  was  necessary 
to  a  complete  understanding  of  the  3d  section  of  the 
supplemental  act  which  is  the  s^tion  supposed  by  the 
libellants  to  comprehend  the  present  case 
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Thai;  sectioii  is  in  tiiese  words :  schoowek 

PAULIirA.*S 

<<  And  be  it  further  enacted^  That  if  any  ship  or    cabcm> 
ressel  shall,  daring  tibe  continuance  of  the  act  to  which        r. 
this  is  a  supplement,  depart  from  any  port  of  the  Uni-  u.sTATEt. 
ted  States  without  a  clearance  or  permit,  or  if  any  ship 
or  vessel  shall,  contrary  to  the  provisions  of  this  act, 
or  of  the  act  to  which  this  act  is  a  supplement,  proceed 
to  a  foreign  port  or  place,  or  trade  with  or  put  on 
board  of  any  other  ship  or  vessel  any  goods,  wares  or 
merchandize^  of  foreign  or  domestic  growth  or  manu- 
factnre^  such  ships  or  vessels,  goods,  wares  and  mer- 
cbandize  shall  be  wholly  forfeited,"  &c. 

This  section  contemplates  three  distinct  transactions. 

1.  A  departure  from  any  port  of  the  United  States 
without  a  clearance  or  permit. 

t.  Contrary  to  the  provisions  of  the  original  or  sup- 
plementary acts  to  proceed  to  a  foreign  port  or  place ; 
or, 

S*  To  trade  with  or  put  on  board  any -other  ship  or 
vessel  any  goods,  wares  or  mercliandize. 

The  oflence  last  described  is  supposed  to  have  been 
committed  by  Uie  Paulina. 

Nothing  can  be  more  apparent  than  that  the  legisla* 
ture  could  not  bave  mtended  to  prohibit  any  person 
from  putting  a  cargo  on  board  a  vessel  of  any  descrip- 
tiott. 

1.  The  coasting  trade  was  still  lawful,  and  might  be 
carried  on  by  either  registered  or  licensed  vessels;  con- 
sequently any  vessel  might  be  laden  for  that  purpose. 

S.  There  Is  no  direct  prohibition  to  lade  a  vessel 
with  any  articles  whatever. 

3m  There  are  provisions  in  subsequent  laws  on  the 
same  subject  which  regulate  the  ihanner  of  lading  ves- 
sels in  order  te  entitle  them  to  a  clearance;  which  pro* 
visions  are  entirely  incompatible  with  the  idea  that  all 
lading  was  prohibited. 
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BCfiooiTEB     With  a  view  to  this  principle  the  sectira  nmst.  be 
PAiJLiNA*8  construed. 

CARGO 

V.  The  first  inquii*y  which  presents  itself  to  the  mind  is 

U.8TATES.  this:     Do  the  words  ««  contrary  to  the  provisions  of 

••— <—  this  act  or  of  the  act  to  which  this  act  is  a  supplement^" 

limit  and  restrain  botli  the  succeeding  members  of  the 
'  sentence,  or  only  the  first  of  them?  Are  they  applica* 
ble  only  to  '^  proceeding  to  a  foreign  port  or  place/* 
or  also  to  <<  trading  with  or  putting  on  board  any  other 
ship  or  vessel  any  goods>  wares  or  merchandize/ 


» 


If  the  sentence  be  construed  literally  and  grammati- 
cally,  the  introductory  words  which  have  been  stated^ 
are  attached  to  all  the  offences  afterwards  described. 
The  departure  without  a  clearance  under  any  clrcum- 
stancesy  is  an  offence.  The  circumstances  of  the  depar- 
ture do  not  affect  the  case.  But  to  render  the  facts  af- 
terwards enumerated  criminal,  they  must  be  committed 
under  circumstances  described  in  the  law.  <^  If  any 
ship  or  vessel  shall,  contrary  to  the  provisions  of  this 
act,  or  of  the  act  to  which  this  is  a  supplement,  proceed 
to  any  foreign  port  or  place,  or  trade  with,  or  put  on 
board  of  any  other  ship  or  vessel,"  &c.  <<  such  ships  or 
vessels,  goods,  wares,  and  merchandize,  shall  be  wholly 
forfeited."  The  connection  between  the  different  parts 
of  this  sentence,  is  inseparable.  There  is  nothing  to 
disjoin  them.  The  nominative  to  the  verbs,  '<  pi'oceed," 
"  trade  with,"  and  <<  put  on  board,"  is  the  same.  It  is 
not  repeated,  but  is  to  be  found  in  the  first  part  of  the 
sentence,  and  must  be  taken  in  the  same  sense,  and  with 
the  same  qualifications.  The  relative  «  such,"  in  that 
part  of  the  sentence  which  inflicts  the  forfeiture,  refers 
to  the  ship  or  vessel,  which  contrary  to  the  provisions, 
&c.  shall  have  done  any  one  of  the  acts  described. 

If  this  be  the  literal  construction  of  the  sentencey  it  is 
still  more  apparantly  its  real  meaning. 

If  the  words,  <<  trade  with,  or  put  on  board  any  other 
ship  or  vessel,"  be  not  limited  by  the  words  «  contrary 
to  the  provisions,  of  this  act,  or  of  the  act  to  which  th'^s 
act  is  a  supplement,"  they  would  not  only  prohibit  a 
vessel  from  lading,  but  from  unlading  ill  a  manner^ 
which  is  frequent,  and  perfectly  innocent.    There  ar^ 


^  FEBRUARY  TERM  iStt.  66 

many  ports  in  tiie  United  States^  wliose  situation  re-  scHoomBE 
quires  that  a  sea  vessel  shouM  stop  at  a  considerable  pauxik Vs 
distance  from  the  place  for  which  she  is  destined^  and^     cabgo 
convey  part  of  her  cargo  in  lig^hters  or  river  cralt»  to        v. 
the  place  of  destination.    Under  such  circumstances^  to  u.statvs. 
load  or  unload,  would  amount  to  a  forfeiture;  But  Such  .'i 

uras  not  the  intention  of  the  legislature. 

Most  apparently,  then,  both  the  letter  and  the  spirit 
of  the  law  must  be  disregarded,  or  it  must  be  admitted 
that  the  ^  trading  with,  or  putting  on  board,'*  tliat  is 
rendered  culpable,  must  be  such  a  trading  with,  or  put- 
ting on  board,  as  is  <«  contrary  to  the  provisions*'  of 
the  orig^iul  or  supplementary  act 

The  stthsequent  words  of  the  section  imposing  a  pe- 
nal^ ottnm  one  to  twenty  thousand  dollars  on  the  of- 
bmcxif  tend  still  further  to  illustrate  and  confirm  tins  ^ 

construction.    They  are  ^  the  master  or  commander  oi^ 
such  ship  or  vessel,  as  well  as  all  other  persons  who 
diail  knowinj^y  be  concerned  in  such  prohibited  fo- 
reign voyagCy  shaU  forfeit  and  pay,*'  &c. 

He  master  or  commander  of  the  <«  iihip  or  vessd" 
d^N^rJbed  in  this  part  of  the  sentence,  would  seem  to 
be  the  madter  or  commander  of  aiiy  ship  or  vessel 
which  had  committed  any  one  of  the  offences  previous- 
ly described;  If  this  be  true,  it  is  difficult  to  resist  the 
opinion  th«t  the  words  <<  as  well  as  all  other  persons 
who  shall  knowin^y  be  concerned  in  such  prohibited 
foreign  voyage'*  were  cohsUered  by  tibie  legislature  as 
applicable  \x>  all  the  voyages  previously  prohibited. 
Cpnsequmtly  the  legislature,  at  the  time,  silpposedl 
themselves  to  be  pilnisbing  foreign  voyages  only. 

Tlie  Paiilina  having  committed  no  offence  by  taking 
her  cai^  on  bourd,  uiil^  she  incurred  the  penalties 
of  the  law  by  receiving  it  from  ttie  May-flower,  the 
sentence  will  liow  be  examined  with  a  view  to  this 
questioiL  Is  the  employment  in  this  way  of  a  vessel 
whose  business  is  confined  to  the  rivers,  bays  and 
sounds  within  the  jurisdiction  of  the  United  States,  a 
forfeiture  of  the  vessel  and  cargo?  ' 
VOL.  FU.  .  10 
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sCHooNKR     Tlie  bond  given  by  such  vessel  is  that  she  will  not 
PAULINA*^  be  employed  in  any  foreign  trade. 

CAU60 

V.  This  exemption  from  the  necessity  of  relanding  tlie 

tr.sTATEs.  cargo,  proves  the  intention  of  the  legislature  that  such 
craft  might  be  employed  iti  lading  vessels.  This  em- 
ployment is  not  contrary  to  the  provisions  of  either  the 
original  or  supplemental  act. 

Iff  then,  the  May-flower  had  trans-shipped  her  cargo 
in  the  port  in  which  she  was  laden,  it  is  apparent  that 
no  part  of  the  law  would  have  been  violated. 
• 

The  section  under  consideration  inflicts  forfeiture  on. 
any  ship  or  vessd  which  shall  depart  from  any  port  of 
the  United  States  without  a  clearance  or  permit. 

If  by  law  this  would  produce  a  forfeiture  of  the  cargo 
when  on  boai*d  the  Paulinaf  it  is  to  be  inquired  whether^ 
under  this  libel,  the  fact  of  her  having  passed  out  of 
one  port  into  another  without  a  clearance  or  permit,  is 
examinable. 

The  libel  charges  the  simple  fact  of  trans-shipment, 
without  alleging  the  only  circumstance  which  could 
render  such  trans-shipment  criminal.  The  question, 
theh,  of  a  departure  from  the  port  of  Providence  into 
that  of  Newport  is  not  brought  before  tW  court  It 
do^s  indeed  appeal  in  the  evidence  that,  in  consequence 
of  an  opidion  among  the  revenue  officers,  as  Well  as 
others,  a  clearance  in  such  a  case  was  not  requi- 
site— ^the  May-flower  carried  a  cohsiderable  part  of  her 
cargo  to  the  Paulina  without  having  obtained  permits. 
But  the  court  cannot  notice  this  fact  unless  the  prose- 
cution had,  in  some  degree,  been  founded  upon  it., 

*  It  is,  then  the  opinion  of  the  majority  of  the  court 
that,  as  this  case  stands^  the  sentence  cannot  be  sus- 
tained under  the  Sd  section  of  the  act  of  January,  180S. 
No  opinion  is  given  on  the  construction  of  that  act  in 
a  case  of  trans-shipment  from  a  vessel  which  has  actn- 
ally  passed  from  one  district  to  another  without  a  clear- 
ance. 

^he  Ubel  also  claims  a  forfeiture  under  the  50th  sec« 
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tioYi  of  the  collectioii  Iaw»  and  under  the  2d  section  of  scHoomcB 
the  act  commonl/  called  the  additional  act  PArLii7A*a 

CABGO 

It  has  been  very  truly  observed  that  the  collection       r. 
law  is  in  itself  totally  inapplicable  to  tlie  case,  and  can  u.statbs* 
only  be  relied  on  for  the  purpose  of  explaining  the  2d  —...^--^ 
section  of  the  additional  act  which  refers  to  the  eoUec- 
tion  law. 

The  operative  words  of  tlie  £d  section  are  «  No  ship 
or  Tessel  shall  receive  a  clearance  unless  the  lading 
shall  be  made  hereafter  under  the  inspection  of  the  pro- 
per revenue  officers  subject  to  the  same  restrictionSf 
reguiatkins,  penalties  and  forfeitures  as  are  provided 
by  law  Cor  the  inspection  of  goods,  wares  and  merchan- 
dize imporfed  into  the  United  States  upon  which  duties 
are  imposed/' 

Had  the  sentence  terminated  with  the  word  <^  officers," 
it  is  admitted  that  its  only  operation  would  have  been 
to  exclude  from  a  right  to  a  clearance  a  vessel  laden 
in  a  different  maniier  froiyi  that  which  the  act  pre- 
scribes. The  doubt  grows  out  of  the  residue  of  the 
sentence. 

Tius  section  does  not,  in  terms,  refer  to  the  60th 
section  of  the  collection  law.  Whetiier,  in  strict  gram- 
matical constniction,  the  adjective  <<  subject"  agree  ^ 
with  and  refer  to  tlie  words  «•  lading,"  "  inspection" 
or  <«  officersy'^  ^lU  the  <<  restrictions,  regulations,  pen- 
alties and  forfeitnres''  which  are  inflicted,  are  those 
which  are  provided  by  law  for  the  insptetion  of  goods, 
not  those  which  sire  provided  by  law  for  unlading  them. 
The  word  intpedum  is  the  governing  word  which  ex- 
plains the  meaning  of  the  sentence;  and  the  proyisions 
for  the  inspection  of  goods  contain  resti'ictions,  regula- 
tions^ penalties  and  forfeitures ;  but  they  do  not  affect 
the  cargo^ 

It  is  difficolt  to  read  the  sentence  without  being  im- 
pressed with  the  opinion  that  the  sole  penalty  intended 
bj  the  legislature  was  the  denial  of  a  clearance^  This 
will  strike  any  person  aa  the  principal  objept  of  th^ 
clause.  What  follows  is  expressed  with  some  confusion 
and  would  not  seem  to  constitute  the  most  essential  part 
of  the  senten^    It  cannot  be  beHeved  that  the  legMa- 


6ft  siTiniEME  comw*  u.  s. 

SCHOoinut  toj^  coidd  intend  to  inflict  «o  heavy  a  forfeiture  under 

^auluta's  such  cloudy  and  ambisuous  terms.    The  natural  as  well 

CABG6    as  usual  course  wouHTbe  to  inflict  the  f9rfeiture  in  di- 

V.        reCt  and  sobstai^ve  terms^  not  by  way  of  loose  uncer- 

U.9TATES.  tain  reference. 


put  if  ibis  lotion  be  construed  as  the  Libdlants  con- 
strue it»  then  if  the  va4ne  of  SMO  be  put  on  board  a 
vessel,  not  only  the  goods  so  put  on  board,  but  the  ves- 
sel itself  shall  be  forfeited.  For  what  purpose,  tiien^ 
^SKrect  that  she  shall  not  receive  a  clearance?  The  legis- 
lature can  scarcely  be  suspected  of  making  a  solemn 
regulation  which,  in*  terms,  forbids  its  oflicers  to  graat 
a  clearance  to  a  vessel,  which  vessel  is,  by  the  same 
^ntence^  confiscated. 

It  is  the  decided  opinion  of  the  court,  Aat  no  for- 
fbitwn  is  incurred  under  this  section  of  the  act. 

The  majority  of  flie  court  is  of  opinion  that  the  sen- 
tence of  the  Circuit  Court,  condemning  the  cargo  of  the 
Paulina^  is  erroneous  and  ought  to  be  reversed. 

The  court  certified  that  there  wfis  probable  cause  of 
seizure. 

Tlie  Chief  Justice  observed  that  three  of  the  judges 
who  had  heard  the  argument  in  the  present  case,  and 
one  who  did  not  hear  it,  but  who  had  heard  the  points 
argued  In  another  case,  concun*ed  in  this  opinitm,  and 
that  the  other  judges  concurred  in  the  result  of  the 
opinion. 

JOHHSOK,  Sugtke,  observed  that  he  dissented  from  the 
opinion  just  delivered  by  the  chief  justice  upon  one 
ground  only. 

He  was  of  opinion  that  the  trans-shipment,  if  with 
intent  to  prosecute  a  foreign  voyage,  in  violation  of  the 
embargo,  subjected  the  goods  to  foifsiture.  But  as  the 
evidence  of  that  intent  was  doubtfbl,  he  was  of  opinion 
that  the  cargo  should  be  acquitted;  and  two  other  judges 
concurred  with  hinii  in  opimon. 
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KATBANIEL  RUSSELL  iSlS.     , 

JOHN  I.  CLARK'S  EXECUTORS^  amo  otbbbs. 


ERROR  to  the  Circuit  Court  for  the  District  of  Rhode 
Ddaad^  in  a  suit  in  equity,  brought  by  Russell,  against  The  eonstroe- 
C3ark  in  his  lilb  time,  as  surviving  partner  of  the  firm  tson  of  a  leitw 
of  Clark  and  Nightingale;  to  recover  from  him  the^^j^;^^^^ 
anomit  of  8uiidi7  bills  ^  exchaaget  drawn  by  one  Jon-  miut  be  the 
atlian  RnaaeU,  for  the  use  of  Robert  Murray  &  Co.;;"^V_; 
wh0B^  agent  he  was,  upon  James  B.  Murray,  In  Lon-  ^if  ."^ 
don,  and  iarforsed  by  tiie  Complainant,  Nathaniel  Bus-  ^^^^^ 
aett^  upon  the  fid&  of  two  letters  written  to  him  by  tludTL^ 
Clark  aud  Nightingale,  in  the  following  words :  be  introdueed 

into  one  Coort^ 
_    ^  toezpUiDthe 

PrcmdeuiUf  SOth  Januanff  1796.     tnm«ictM», 

mftj-bein- 

<«  MUhamd  Busidl,  Esq.  trodaeed  ioto 

^  the  other. 

PkA&  aXE,  On  the  quca- 

tion  of  fraud 

Our  fH^ids,  Messrs.  Robert  Murray  k  Co,  mer-  ed^  at  lav"^ 
chants  in  New  York,  having  determined  to  enter  large-  ^m?^'!^ 
ly  into  the  purchase  of  rice,  and  other  articles  of  your  onir  gnniki 
produce  in  Charleston,  btft  being  entire  strangers  there,  of  equitable 
they  have  applied  to  us  for  letters  of  introduction  to  our  ^^^^j^^ 
friend.    In  conseqnance  of  which,  we  do  ourselves  the  oftaetsaoieiy 
^ensure  of  introduang  them  to  your  correspondence  as  J^J^^^  ^ 
a  house  on  whose  integrity  and  punctuality  the  utmost  the  Defen- 
dependence  may  be  pjacod ;  they  will  write  you  the  na-  ^M^  ^ 
ture  of  their  intentiMis,  and  yeu  may  be  assured  of  their  ^  ^^  ^ 
complying  fuUy  widi  any  contract  or  engagements  they  diaeiowt  no 
may  enter  into  with  you.~The  friendship  we  have  for  Jj^fpuiii. 
these  gentlemm,  induces  us  to  wish  you  will  render  tHrwjppQru 
ttMi  every  servke  in  yaur  powar ;  at  the  same  time,  ^^^  ^ 
we  tatter  ourselves  the  correspondence  will  prove  a  mu-  iiboirn  poa- 

toal  benefit  aadonunaided 

-  Inr  the  eonfes- 

We  are,  with  sentiments  of  esteem,  «»•  of  the 

^  Defendant, 

Dear  Sir,  Uie 


Tour:iQ08t  obedient  servants,  ££^ fitn' 

CLARK  ft  NIGHTINGALE/'     **^^*^^ 
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Providence,  2isf  January,  1796* 


Clark's       '*  ^'htlianid  Russel,  Esq. 


IfiX'RS. 

permitted  to ' 
aHiert  his 
rights  in  a 
Court  of  Uw. 
,  To  eharge 
one  person 
with  the  debt 
of  another,  the 
undertaking 
raust  be  clear 
and  explicit 
It  is  the  doty 
of  him  who 
gives  credit 
to  another 
upon  theres- 
ponnbtlit^pr 
undertaking 
of  a  third  per- 
son, immedi- 
ateljr  to  ^ve 
notice  to  the 
latter  ot  the 
extent  of  his 
engagements. 
A  fraudulent 
recommenda- 
tion, will 
subject  the 
person  giving 
it,  to  the 
damages  sos- 
tained  bytJie 
person  trust- 
ing to  it. 
An  answer, 
respotinre  to 
the  bill,  is 
evidence  in 
favor  of  the 
Defendant. 
A  roisreprc- 
s'yntatioo  of 
thesoUOitj'of 
1  xnerchantUe 
hoQsc  made 
Tinder  a  mis- 
take of  the 
fact,  without 
any  interest 
()r  fraodolent 
intention,  will 
nefr  sustain  an 
action,  alUio' 
the  Plaintiff 
may  h^ve  sufr 
tercd  damage 


Dear  Sir^ 

We  wrote  you  yesterday,  a  letter  of  recommenda* 
tion  in  favor  of  Messrs.  Robert  Murray  &  Co. — We 
Lave  now  to  request  that  you  will  render  them  every 
assistance  in  your  power.-<->Al5o  that  you  will,  immedi^ 
ately  on  the  receipt  of  tliis,  vest  the  whole  of  what  funds 
you  have  of  ours  ip  your  hands,  in  rice  on  the  best  terms 
you  can.  If  you  are  not  in  cash  for  the  sales  of  Ihe 
China  and  Nankins,  perhaps  you  may  be  able  to  raise 
the  money  from  the  Bank,  untd  due;  or  purchase  the 
rice  upon  a  credit,  till  such  time  aa  you  are  to  be  in 
cash  for  them ;  the  truth  is,  we  expect  rice  will  rise,  and 
we  want  to  improve  the  amount  of  what  property  we 
can  muster  in  Charleston,  vested  in  that  article,  at  the 
current  price ;  our  Mr.  Nightingale  is  now  at  Newport, 
where  it  is  probable  he  will  write  you  on  the  subject. 

We  are,  dear  sir. 

Your  most  obedient  servantSf 

CLARK  &  NIGHTINGALE.'' 

The  bill  stated, that  in  February,  1796,  Jonathan  Rus- 
sell, arrived  in  Charleston,  from  New  York,  bringing 
a  letter  of  credit  from  the  house  of  Joseph  &  William 
Russell,  of  Providence,  with  whom  the  Complainant  had 
only  a  slight  acquaintance,  but  believed  them  to  be  in 
good  credit. 

That  Jonatiian  Russell  informed  the  Complainant^ 
that  wlicn  he  left  New  York,  he  was  authorized  by  R. 
M.  &  Co.  to  say,  that  they  would  forward  to  him  at 
Charleston,  letters  of  guaranty  (rom  their  friends,  Clark 
&  Nightingale,  of  P?ovidenie,  addressed  to  the  Com- 
plainant, and  that  he  expected  soon  to  receive  them. 

That  he  soon  afterwards,  presented  to  the  Comf^ain- 
ant^  the  before  mentioned  letters  of  Clark  &  Nij^t- 
ingale,  of  the  20tb  and  2ist  of  January,  1796,  and  that 
confiding  in  the  responsibility  and  integrity  of  C  &  N. 
and  in  the  purity  and  simplicity  of  their  views,  he  in- 
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■ 

dorsed  the  >iUs  in  qvestion^  ainounting  in  the  whole  to   bcssell 
3,8861  iOs  8d  sterling.  v. 

Clark's 
That  Clark  &  Nightingale^  knew  that  the  house  of    sx'bs. 

R«  M.  &  Co.  began  business   without  capital,  under  - 

their  patronage,  and  were  supported  by  th*ir  credit,  ^^  ^^^^  ^^ 
and  Aat  in  tiie  year  1795,  it  was  found  requisite,  in  such  misn;- 
New  York  and  Boston,  where  the  house  of  B.  M.  &  Co,  JJ^^^^^^''* 
chiefly  did  business,  that  their  bills  of  exchange,  in  or-  wh?bd<>rJs 
der  io  their  being  negotiated  in  those  places,  sliould  ^^  ^'>ii>  of 
have  the  indorsement  of  C.  &  N.  and  even  then  it  was  SI!^*ftSh*or* 
necessary  they  should  be  drawn  for  very  small  sums,      the  gnaramy 

of  a  third. 

That  the  advances  and  responsibilities  of  the  house  of  the  inMivency 
a  and  IN.  for  that  of  R.  M.  and  Co.  were  originally  ^J^j^'^J*""*^^" 
predicated  cbietty  upon  their  personal  honor  and  integ-  £!!d  of  ihT 
ritj,  and  afterwards  continued  upon  the  assurances  of  giiarant)-,) 
R.  M.  &  Co.  that  in  case  of  disastrous  events,  they  [i^'^fj^* 
>  should  be  secured  by  a  priority  of  indemnity.    And  created  by 
that  upon  like  assurances  C.  and  N.  agrefjl  to  aid  R.  ie^,t^y^?*Jig 
M.  &  Co.  with  funds  and  credit  to  enable  them  to  car-  indcmnkyof 
ry  on  the  Charleston  speculation  which  had  been  con-  j>eK«aianty 
certed  between  them ;  and  had  agreed  to  give  them  a  ^{j^i,  ^^^^^ 
letter  of  credit  and  guaranty  to  the  Complainant^    and  Ruaiauty 
if  the  letters  sent,  did  not  in  legal  construction,  amount  Bauhe^^r- 
to  such,  (which  the  Complainant  does  not  admit)  it  must  son  for  vhose 
have  arisen  either  from  the  Detendant«  Clark,  acciden-  ^^  * 
tally  penning  the  letters  in  terms  that  did  not  quite  ted,  iThob^' 
come  up  to  the  idea  intended  by  himself,  (in  which  case  ^  ^  ^^  «!- 
it  would  be  contrary  U  equity   and  good  conscience,  e^fi^^T^ 
Uiat  be  should  be  penmtted  to  avail  himself  of  such  ac-  may  sastain'a 
cident  to  the  injury  of  the  Complainant,)  or  from  the  l^h^^e^'StZd 
terms  being  artfully  and  fraudiUently  contrived  by  the  directly  to 
Defendants^- Clark,  to  give  to  the  Complainant  the  im-  ^y]?*^''\ 
pression  he  intended,  and»yet  by  secret  reservation  to  guai^tyL 
leave  a  door  open  for  his  own  escape.  insolvent,  a 

^  Court  ok  eqiii- 

__,-    ^  ^_       ,  ,  .        ,       ty  vilTnot 

That  the  deceased  partner  of  the  Defendant,  (Night-  dceree  the 
ingalc,)  in  his  life  time,  confessed,  that  the  house  of  Sf^^^L"^'" 
C.  &  N.  was  bound  by  tbeir  letters  to  inaemnify  the  mdemnity,! 
Complainant;   and  that  Clark  has  offered  to  compro-  to  be  paid  to 

^^O^^'  secQrity  that 

die  debt  to 

Tbebm  further  states,  that  the  recommendations  of  ^^J^^^ 
the  house  of  B.  M.  &  Co.  giren  by  C.  &  N.  ^^vvfaUa-  be  satisfied. 
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mvssBix  cunif  and  uwwarraniedf  coveiuNtfy  and  decei^^^nd  weve 

r.        made  in  consequence  of  a  concerted  plan*  to  put  R.  M.  & 

clabk's   Co.  into  possession  of  large  property,  upon  crodit,  to  g^re 

ex'rs,     the  chance  in  the  first  instance  of  great  profits  to  that 

house,  in  case  the  speculation  should  be  successfulf  and 


nh  Court  finally,  wheOier  successful  or  not,  to,  bring  to  the  hands 
tbSid^  of  C.  &  N.  large  reimbursements  from  the  proceeds  of 
QiKA  the  me-  property  so  to  be  acquired,  and  that  accordingly,  short- 
2Jj^^^»ly  after,  it  was  known  in  America,  that  the  house  o£ 
•OBI  wbo  mT  R*  M.  &  Co.  must  fall,  the  Defendant,  Clark,  availed 
cMj^iiy  in-  himself  of  the  private  stipidations  before  alluded  to,  by 
made  partin  obtaining  from  that  house,  the  greater  part  of  their  pro- 
to  the  suit,  perty,  including  the  proceeds  of  the  rice  purchased  up- 
SluSS'pS?*  on  the  credit  of  the  Complainant's  indorsements. 

■onsare  not 

5*JJj^         That  J.  B.  Murray,  who  was  named  a  trusteet  being 
&Coart.      &  citizen  of  New  York,  could  not  be  compelled  to  ap- 
pear in  the  Circuit  Couri^  at  Rhode  Island^  and  there- 
fore, is  not  made  a  party. 

The  Complainant  exhibited  copies  of  five  deeds  from 
R.  M.  &  Co.  assigning  their  property  to  the  Defendant, 
Clark— viz :  one  dated  ^d  March,  1798— one  ^th 
March,  1708*— two  dated  22d  of  March,  1799 — and  one 
Slst  of  May,  1800 ;  and  called  for  the  originals. 

'[the  bOl  avers,  that  the  house  of  R.  M.  &  Co..  has 
been  duly  declared  bankrupt,  and  discharged — ^that  the 
assignees  under  the  commission,  are  resident  in  New 
York,  and  could  not  be  made  parties  to.  this  bill ;  and 
that  in  fact,  there  was  nothing  left  to  assign  to  them— » 
the  previous  assignments  to  the  Defendant,  having 
transferred  the  whole. 

That  Joseph  and  William  Russell,  assigned  aWay  all 
their  property,  so  that  the  Complainant  cannot  ehmrce 
against  them,  the  judgment  at  law,  which  he  had  ob- 
tained upon  their  letter  of  credit 

That  in  the  deed  of  the  24th  of  March^  1798,  amoqg 
the  uses  to  which  the  assigned,  property  is  to  be  apiplied» 
is  the  following— viz :  <<  Also  for  the  sum  or  sums^ 
<<  whicli  the  said  Clark  &  Nightingale,  have  paid  or  are 
**  liable  to  pay  on  a  suit  commenced  agsinst  thcan,  by 
«<  Nathaniel  Russell,  of  Charleston^  South  Cwdniay  fot 
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»  %mou^  oC  cerUuo>0l9  of  eKcbftnce,  tiiere  drawn  in  iursilu 
»^  Iub9  fiKV«r  lijr  J^aurtfaiin  Rii«9^U,  of  N»w  York,  for  tht       v. 
^  MiKHmt  tf  (bw  tiiou8flii4  nioe  biiii4re4  and  ninetjr*-  ciijui'f 
f<  fAght  fQWicb  aeTen  f lilUio^i  mi  t^o  pence  fterlinif^    j^x^m$. 
€€  or  tb«i^MAoiit9»"      And  in  a  iiibiiequoiit  part  of  t& 
aanedeed^aii^^  oae  declared  is, «  to  reteiii,  and  pay 
«^  (9  JcoepJi  &  Wilyain  BiMsell^  tbe  aioouot  that  shall  be 
«y  reeorered  and  pmd  from  them  to  N atbaaiel  Buasdl^  of 
«f  CharlertoDf  in  Sottth  Carotinaf  apofi  accoqat  of  a  let* 
^<er  ofcreditto  him,giire»  hj  the  aaM  Joeeph  &  WU* 
^  liam  RoflBolk  io  &vor  of /onatbatt  Rvesdl*''  ftp. 

The  Coniflainaiit  fiirflier  Btatee#  that  altho»gh#  he  is 
anaUfe  to  compd  tlie  payment  fhni  Joseph  &  William 
B»B8cll,  liy  reason  et  thw  barii^  assigned  away  all 
their  ^kcUfjtt  Wiliiami  who  has  sur^ved  Joseph,  re«- 
fnsei  to  MsaenU  or  aflbrd  any  aid  in  conTertang  those 
fondiB  to  the  relief  of  the  Complainant  $  and  tbe  Defen- 
dant has  the  nseef  the  property  for  an  indefinite  time  | 

and  refnoes  to  acdmnt  tberefor  to  tbe  Complainant; 

• 

He  finrdier  charges,  that  C.  k  N.  were  dormant  co* 
partBora  with  R.  M.  dc  Co,  in  the  Chax4eston  specnla^ 
tion»-4hat  R* M.  fcCo.  were, at  the  time  of  the  recom- 
mendation from  the  Complafinant^  deefdy  ftaVolired  fa 
dxbts,  which  they  had. not  tbe  means  of  discharging, 
that  flieir  <mdit  was  fictitiotts^  and  the  fiction  created 
and  kept  np  by  C.  fc  N.  who  were'priYy  to  their  trans- 
actlMiB,  andv&o  kaew  thai  the  rqntsaUaihn  lA^y  mode 
vHuJiUie,  anifmudiiimiL 

The  bill  seeks  a  disborary  of  the  fands  of  R.  M.  ft  Co* 
in  the  IhamCs  of  the  Defemfami,  Clark,  and  of  the  trusts 
npon  which  beholds  them,  and  the  manner  in  which  be 
has  appUedthem  or  any  part  of  them ;  and  prays  that 
the  intentioii  of  the  parties  as  to  the  guaranty,  may  be 
enfi»rDed-*-4bat  tbe  proceeds  of  tbe  nee  purchased  by 
ttieans  of  the  CowpbinaniB  indorsements  may  be  Bp^ 
fldei  ts  bis  relief-4hat  tbe  Defendant,  Clark,  may  bo 
coBipdkd  to  execfite  the  trust  reposed  in  hini^  and  to 
apply  to  fab  indemnification,  tbe  funds  set  apaKfot*  the 
indeoiaificatiiim  of  Cbifefc  Nightingale,  and  of  joiseph 
and  WilXam  Rnssell  f  and  that  be  may  bare  such  otbei^ 
f^M,  98  bis  casemnjr  reituipa,  and  be  entitled  to. 
VOL.  Vff.  lit 


■     H  fiUPREME  COURT  U.  S. 

iiV9SEi.li      The  deed  of  assignment  of  tbie  2Sd  of  Marchy  i79Sjf 
V.        transferred  all'  the  property  and  etfects  of  the  firm  of 

oiJk^KK's  R.  M.  &  Co.  in  the  United  States^  to  the  D^feiidanty 
ex'bs*  Clark«  and  J;  B.  Marrky^  to  pay  the  balances  due  them, 
airid  to  such  other  creditors,  as  R.  M.  &  Co.  should  no* 
minate'withiii  twelve  months  $  reserving  to  them  alsoy 
the  power  to  appbiitt  hew  trustees  instead  of  Clark  and 
J.  Bi  Murray,  if  they  should  think  proper.  This  as-* 
fiighment  was  made  expressly  subject  to  certain  prior 
Kens  on  certain  parts  of  the  property,  which  are  parti-^ 
cularly  Set  forth ;  one  of  which  was  an  assignment  to 
Loomis  and  TilUnghast,  of  a  policy  on  certain  goods  la- 
den on  board  the  ship  Jefferson,  and  a  policy  on  goods 
on  board  thQ  Ship  Butler — ^^and  four  promissory  noies  of 
Sfott  and  Lawrence,  amounting  to  6,460  dollars,'  the 
proceeds  of  which  were  to  be  applied,  iirstto  indemnify 
and  secure  Loomis  and  TilUnghast,  for  a  debt  due  to 
them,  and  for  responsibilities  they  had,  or  were  about 
to  incur — and  out  of  the  surplus  to  pay  to  Joseph  and 
WiUiam  RusseU,  of  Providence,  all  such  monies  as  they 
should  be  liable  to  payf  as  guaranty  to  the  Defendant. 
This  assignment  was  afterwards  transferred  by  Loomis 
and  TilUnghast  to  Clark  in  consideration  of  60,000  dol- 
lars, of  R.  M.  &  Co's.  notes,  indorsed  by  L.  &  T. 
given  up  to  them  by  Clark, 

The  deed  of  the  24th  of  March,  1798,  contained  an 
express  power  in  R.'*M.  k  Co.  to  revoke  or  alter  the 
du*ections  and  appointments  therein  contained,  and  to 
make  other  appointments  and  give  other  directians, 
within  twelve  months  from  that  date.  In  pursuance 
oC  which  power,  they  did,  by  an  indenture  tripartite, 
dated  the  21sf  of  March,  1799,  between  R.  M.  and  Co. 
of  the  Arstpart — ^the  Defendant  Clark,  and  J.  B.  Mur- 
ray of  the  second  part,  and  the  Defendant  and  3.  B. 
Murray  and  other  creditors,  of  the  third  part,  revoke 
and  annul  the  deed  of  the  £4th  of  March,  1798  ;  and 
substituted  no  other  trust  for  the  indemnification  of  the 
Defendant,  Clark,  against  his  liability  to  the  Com- 
.plainant. 

9 

The  deed  of  the  22d  of  March,  1799,  which  declared 

^e  new  trusts,  under  which  the  Defendant,  Clark  and 

J.  B.  Murray  should  hold  the  assigned  property,  di- 

<«reds  them  to  pay  ««to  William  Russell,  as  survitimg 
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^^  partner  ot  the  firm  of  Josq[A  and  WOlism  Bqssell,  RtrssBix 

<c  the  amount  that  shall  he  paid  by  them  on  a  judgment        v. 

«f  recovered  apun^t  them  by  Nathaniel  Russell,  of  Cb^r-  cxabk'» 

<<  leston,  in  South  Carolina»  for  the  amount  pf  399$Z  7f     ex'bs. 

<^  Sd  ^terliflgin  billa  of  exchange  guaranteed  by  him  by  . 

«*  fbe  said  Jooefdi  and  William  Russel  in  favor  of  th^  ^ 

^'  drawer  Jona^an  Riifisell.    And  the  said  parties  of 

**tbt  first  part  do  hereby  order  and  direct  the  said  par- 

<f  ties  0f  the  second  part,  to  aUow  and  pay,  in  manner 

^heS(He  mentioned,  to  the  parties  of  the  diird  part,  in 

^  addition  to  the  claims  herein  before  admitted,  all  char- 

f^gM  of  suit  and  other  expenclespaid  upon  the  said  se- 

*^  yeral  claims  together  with  interest  due  thereon,  pay- 

**  able  in  }Sk»  manner  with  the  claims  as  herein  before 

♦«  redtaA.'^ 

This  deed  also  contained  a  power  of  revocation  and 
of  Aaking  new  appointments  of  trust 

On  the  aist  of  May,  1800,  (the  day  before  the  bank- 
n^  law  of  the  United  States  was  to  go  into  operation) 

B.  M/&  Co.  made  their  final  declaration  of  trust,  under 
Hie  power  reserved  in  their  former  deeds ;  and  express- 
ing an  intention  to  alter  and  add  to  the  trusts  formerly 
declared,  but  without  expressing  any  intention  of  revo* 
hii^  any  of  them,  they  designate  jSve  successive  classes 
ci  auditors  to  be  paid  in  the  oroer  in  which  they  are 
named ;  but  neither  of  those  classes  included  an  indem- 
nity to  the  Defendant,  Clark,  or  to  WUliam  Russellf 
a^on^  their  Uability  to  the  Complainaiit. 

.  The  D^&ndant,  Clark,  in  his  answer,  admits  his  let^- 
ters  of  the  90th  and  21st  of  January,  1796,  to  the  Com- 
pbunaat,  bnt  dpes  not  admit  that  the  Complainant  at  that 
tjuQue  considei^ecl  them  as  letters  of  credit,  or  guaranty, 
that  he  indorsed  flie  biUs  upon  the  faith  of  those  letters. 
He  avers  that  ^y  ivere  intended  only  as  letters  of  in«  ^ 
troductjoA  and  recpmmjendation,  and  not  as  letters  of 
cre^t  or  of  gunqranty,  and  thfit  the  house  of  R.  M.  & 
Co.  wss  then  in  gwA  credit.  •  He  denies  that  the  house 
of  C.  &  N.  bad  any  interest  in  the  purchases  made  in 
Charleston  by  Jonathan  Russell.  He  does  not  admit 
ftat  any  biUsof  R.^]M[.  &  Co.  with  the  indorsement  of 

C.  &<N.  ]tvere  negotiated  ip  New  Tprk.  He  denies  that 
hbt  hi|d.  any  Jticnaop  to  suspect  that  tho  credit  of  the 
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ld!rlli£lt  tiottse  «f  IL  M.  A;  C«^  was  fletlcioiift  kvA  not'  ftd^^Jie 
1^  deniei  fhftt  C.  fc N.  ttt^pted  to  gite  them  aftbe  era* 
€tAB]t'$  dit  io  deceire  th«  public  or  any  petioa.  He  avert  Oat 
xx^ni.  he  aii  well  ai  the  booi^  of  C.  &  N.  had  fuU  faith  and 
p0nfi^ence  tn  tfta  reapomibility  and  iMdvency^  the  hoii«  * 
or  and  integrity  6f  the  hoaa^  of  R.  M«  &  Co«  and  had' 
no  agre^eat^  or  UndaMandiM  With  them  for  their' 
indethtrity  oir  ddCttrtty  ia  caae  of  any  disaatroiu  events 
of  which  he  had  no  apprehension.  He  denies  that  C, 
Ik  N.  ever  made  any  agreemetit  to  aid  R.  M«  <c  Co, 
in  ndsing  funds  for  th&  specnlation  in  CaroIiaA  pro-*- 
duee^and  that  they  eirer  asked  from  C.  A  N»  any 
letter  of  guaranty  to  go  or  be  eeiA  to  Chariastoi^^he 
denies  thajk  they  eter  promised  such  litter  of  giiaran^^ 
^,  or  gave  R.  M.  ^  pOt  any  authority  to  instruct  their 
agent  to  assure  any  person  that  such  letter  of  guaranty 
should  be  fumishad  by  them*  He  denies  that  the  letp 
ters  of  20th  &  21st  of  January  were  designod>  or  irrit> 
ten  in  artful  and  ambiguous  terms  with  intent  to  de- 
ceive. He  d^esnot  admit  that  his  parted,  Nightbigale, 
acknowledged  <hat  they  were  letters  of  gitaranly  or 
that  the  house  of  C.  ft  IS*  were  hoand  tiMeby  ta  iMenfr- 
nify  the  Complaiaants. 

He  avers  that  C.  ft  N.  never  askad^  and  E*  bf  .  &  eo« 
lieveroflfered,  any  security  for  their  responsiMlitfes  un- 
til after  the^luiPe  of  R«  M*  &  C6.  was  pabllcly  known 
in  the  United  States.  He  admits  the  deeda  and  aasigil- 
inents  to  himself^  and  J.  B.  Mun*ayy  as  set  forth  in  tha 
Complainants  bill^  artd  admits  the  recrfpt  of  lai^ 
sums  of  money,  a  part  of  which  has  been  applied^  and 
part  remains  to  be  apjdied  to  the  objeete  of  the  trust. 
He  states  that  since  theiei^eeatioD  of  the  deeds  of  aaoign* 
ment  to  him  and  X  B.  Monray^  Robert  KbirMf  baa 
been  dbch^ged  as  a  bankrupt^  ande^  the  law  of  tkb 
United  States;  and  the  assigttoea  Md«^1hat.OaiiMBAlrfon 
have  Ibrdught  suit  in  eijuity  In  N^^w  Tork  a^dnst.tidj^ 
defendant,  and  J<  B.  Mnrrt^  and  R.  M.  4  Co.  daiMftag 
an  accoont  of  the  assigned  prt^^irty  and  Joying  that  tt 
inay be traasferred  l|i thami  wlji^h  aattia^  panfisg. 


Se  deelare$  his  belief  ttat  ^  assi|$nad  fropaMy  wtil 
be  suQcient  t4  dise^haiweaDthe  apfunopriatiOM  made  by 
the  deeds  of  trusty  ani  alio  lllie  wholly  dahn  dne  to  thn 
CMni^nitn^  JM*  4eniea  IM  itisliaMb  iibUs  teiAi 
therefor. 
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Mid  j«dgnieiit>^  and  the  insolvency  of  the  house  of  Jo«       t. 
sepli  Mid  WiHiajD  BawelL    He  slates  that  he  has  no  claul's 
kii»wledge  dait  JL  M.  &  Co«  ever  conreyed  any  proper*    bx'bs. 
ty  to  tie  IMfeadanW  Claric»  and  J.  B.  Murray  in  tfust 
to  tedesNiify  him,  but  if  there  be  any  such  conTeyaace 
lie  is  miting  that  tbe  Com^ainant  sboald  have  tha 
feeaeiltbereQCi 

There  was  ai^idenee  that  jbiUs  of  exchange  for  IB,S00 
starlini;  drawn  in  d^taen  sets^  by  B.  M.  &Co.  and  in- 
dorsed by  Clark  and  Ni^tingale,  were  sold  in  Boston» 
in  Deceiiiber,  1796»  and  January,  1796,  and  derived 
cradifceUdly  fram  their  indorsenienL 

Thare  was  ate  evidence  to  prove  that  the  house  of 
B.  M  A  Co.  were  in  good  credit  until  after  January^ 

The  deateey-  iqi  tha  Court  bdaw>  was  rendered,  by 
oonsent*  ^$attttt  tiie  Complainant  who  brought  his  writ 
of  ^rrsr. 

±w  natdieiettars  ttwamelvesy  under  the  orcomstan- 
eea  of  tlie  case,  Inpoasd  a  liability  upon  Qark  and 
liightiiigate  to  iiriemnlfy  tto  PlaintiS^Ml 

2.  Thsi  «hb  IteHnda]^  Clark,  was  liable  by  reason 
of  the  Aittds  ivUck  lie  beld  in  trust  for  the  Plaintirs 
iadcBii^cation. 

1*  In  support  of  the  irst  point  he  contended,  frtt, 
that  the  tottm  tkenflnlvea  created  an  absolute  respon- 
ailiiltty*...^  That  if  they  did  not  of  themselves  create 
itt  stnolntefespMniUttfy^  yet  they  contained  a  direct 
■■i«sati<»  of  a  iuA  which  tbe  Defendant  must  show  to 
lie  true,  ormustyruvefluit  kewas  himself  deceived— 
Md'M.  Hat  tbe  evidence  shouiu  that  the  affirmation, 
Mtttiteed  in  the  JDefandantfs  letters,  was  not  true ;  and 
that  lie  was  guilty  ^ifisudi  negiteenceand  fidshood,  as 
WJH  Miidw  Itelidhto  to  xndMUii^  tiie  naintiC 

• 

<•  CTbe^dfbndntliaikBOlitdjboniMlbytlitMkitteni. 


J 
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A€f  §Eix  Th^  coBtidn  an  unqualified  assertion  of  a/a£t-4iie 

T.        pisponsibilily  l^nd  integrity  of  R.  M.  &  Co.    In  other 

clajul's  c^est  if  a  man  will  assert  positively  a  fact,  and  request 

ex'ks.     anqtfaer  person  to  act  upon  the  faitli  of  such  assertion^ 

■  I  ■  ■  be  1^  bound  to  make  good  his  assertion,  or  to  com- 

pensate  the  injury  wliich  Ae  has  sust|uned  who  placed 

confidpnce  in  such  assertion.    . 

• 
Thus  if  a  person  covenant  that  he  has  good  title— .he 
is  bound  to  make  it  good  or  to  repair  the  damage  sus- 
tained by  his  defect  of  title.    This  is  the  case  of  a  cov- 
enant under  seal. 

•  ■  .  ,  • 

So  in  a  policy  of  insurance,  the  positive  assertion  of 
a  fac(  is  a  warranty*  and  he  who  makes  it  is  bound  to 
prove  it  to  be  true*    This  is  a  case  not  under  seal* 

In  the  present  case,  it  is  more  treasonable  that  C.  & 
N.  should  sustain  the  loss,  because  they  i:>i3lunUtrti  the 
affirmation,  and  with  a  view  to  induce  the  Plaintiff  to 
give  credit  to  R.  M.  &  Co.  Words  spoken  upon  en- 
q^iry  made  for  information  will  not  bind,  if.  he  who 
spoke  them  was  himself  deceived. 

But  the  present  case  is  not  like  that,  it  was  not  a  sudden 
fttiswer  to  be  made  on  enquiry-— it  was  a  deliberate  aflb*- 
mation,  in  writing,  made  to  one  who  they  knew  would 
place  confidence  in  their  representation,  of  a  fact  which 
they  had  the  means  of  knowing,  and  which  they  ought 
to4iave  known,  before  thof  asserted  ft  in  suCh.a  manner. 
It  was  not  a  letter  of  friendship — ^but  of  business.  It 
requested  the  Plaintifi*  <<  to  render  them,  every  assistance 
in  his  power  ^"  that  is,  to  aid  them  with  bis  credit. 

If  a  man  receive  services  upon  request,  he  is  bound 
to  remunerate  them.  Is  there  in  reason^ .  justice,  mr 
law,  any  dififer^ice  between,  ^serrices  rendered,  and  res- 
p&nsiMlities  incwrredi  In  the  present  case,  C.  &  N.  not 
only  requested  the  Plaintiff  to  lend  his  credit  to  R.  M.  & 
Co.  but  told  him  he  might  be  ass^red  of  their  .coxnfdying 
fully  with  any  contractor  engf^ment  they  might  enter 
into  with  him.  If  the  words  had  been  « we  assure  you,'' 
&c.  there  could  have  been  no  doubt  of  their  respon- 
sibility. But  when  they  say  "you  mij  be  assured,'^ 
&c  it  is  evident  Uiey.  meapt  the  same  thingt    It  was 
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tiieir  assunnce,  ^lielher  expreased  in  the  one  way  or  bussell 
the  other — and  it  was  their  assarance  upon  wluch  the        v. 
Plaintiff  acted.  uask's 

EX'88. 

^.  Bot  if  ibeae  words  are  so  artfully  sdectedf  that 
they  woald  not  in  a  Court  of  law  bind  the  Defendant, 
jet  if  they  were  calculated  to  deceive,,  and  intended  to 
iadiK»  the  Plaintiff  to  give  credit  to  R.  M.  &  Co«— if 
they  were  such  as  between  merchants,  were  understood 
to  guaranty  the  credit  of  the  persons  recommended, 
ihey  wil  bore  that  ditetin  equity* 

C  &  N.  ought  to  have  been  assured  of  the  fact  of  the 
solnffidy  of  the  lioiise  of  R.  M.  &  Co*  before  they  stated 
it  sopoBiUkvely. 

TAey  ought  to  have  enquired  of  them  the  state  of 
ibeir  aflbirs.  It  is  not  sufficient  for  them  to  say  that 
ttey  did  not  know  but  the  fact  was  so.  If  they  were  not 
certain,  they  ought  to  have  stated  the  simple  truth — ^that 
it  was  a  young  house— had  been  conducting  business  for 
some  time  and  sustained  a  good  character.  That  they 
thenmelves  had  given  them  credit  to  a  considerable 
amonnt  and  that  they  were  stiU  their  debtors.  If  C.  &N« 
had  \fTitfett  thus,  as  they  ought  to  have  done,  the  Plain- 
tiff would  not  have  given  them  credit-— he  would  have 
continued  to^  hold  ihe  rice  nntU  he  had  security — and 
would  not  have  given  it  up,  but  upon  the  faith  of  letters 
whldi  in  his  opinion  woidd  bind  C.  &  N.  to  indemnify 
him. 

They  must  have  known  that  they  were  not  justified 
in  stating  the  facts  bb  they  did.    Thei-e  were  facts  with- 
in their  knowledge  which  ought  to  have  excited  their 
dtisplcions  of  the  credit'of  B.  M.  &  Co.— particularly 
the  fact  that  their  bills  could  not  be  sold  without  the 
indorsement  of  C.  &  N.  and  then  oidy  in  small  sums. 
The  knowledge  of  the  great  losses  of  R.  M.  &  Co.  by 
captures  In  i79^,  and  the  fact  that  they  began  business 
without  capital,  oudit  to  have  made  C.  &  N.  more 
careful.    Tb^t  C.  &  N.  trusted  them,  is  not  evidence 
tiiat  they  believed  them  solid.    They  had  a  personal 
confidence  that  R.  M*  &  Co^  would  secure  them  by 
asfltgnments  in  case  of  difficulty,  as  in  fact,  tliey  did. 
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mcriSBXii  %  As  to  the  trust  It  is  objected  that  the  namgammtlM 
T^.       are  to  the  Defendant,  dark  k  J.  B.  Murray  ynM^t 

cxABK^s  and  that  the  latter  is  not  made  a  Defendant  to  this  faiH. 

2x^]is«  But  he  was  not  within  the  jorisdiction  of  the  Conrty  and 
by  the  act  of  Congress  he  could  not  be  made  a 
Defendant,  unless  he  had  been  found  w  Rhode  island* 
By  the  practice  of  Courts  of  equity,  they  will  not  dis- 
miss a  biU  for  want  of  parties  who  cannot  be  serred 
with  process.    2.  Mk.  510.  Barwent  vu  WiaiUm, 

Another  reason  for  cliaif;ing  Clark  alone,  is  that  he 
has  rectved  by  far  the  greater  part  of  .the  funds  of  B. 
M.  ft  Co.  and  it  4s  a  principle  in  equity  that  each  trus- 
tee shall  answer  only  for  the  effects  which  he  himsdf 
received.  Digest  of  chancery  cases,  182.  t.  P*  WUL  SU 
Fellows  V.  MUchel.    3.  Ms*  583.  Leigh  v.  Barry* 

But  there  is  a  stronger  ground  f<n*  charging  Clark 
alone.  He  received  from  Loomis  and  Tillinghast,  an 
assignment  of  fiinds  which  they  held  in  trust,  to  pay  to 
Joseph  and  WiDiam  Russell  all  such  monies  as  they 
should  be  liiMe  to  pay  as  guaranty  to  the  Plaintiff. 
The  Defendant,  Clark,  received  a  transfiBr  of  ttiis  as^ 
signment  from  lioomis  and  TilHnghast,  with  full  notice 
of  the  trust,  and  is  thereby  bound  to  execute  it.  It  was 
a  trust  substantially  for  the  benefit  of  the  Plaintiff' 
There  were  no  funds  of  Joseph  and  William  Russell,  or 
of  either  of  them,  to  which  he  could  resort  to  satisfy  his 
ju^^ent  against  tliem.  If  he  had  recovered  the  money 
from  them  they  might  have  resorted  to  this  fund;  and 
equity^  which  avoids  circuity  of  action,  will  make  it  lia- 
ble directly  to  the  Plaintiff. 

C.  Lee,  suggested  that  tiiere  was  no  attegation  in 
the  biU  to  which  these  facts  die  {lertineiit 

Dbxteb.  The  Defendant,  is  chai^  with  having 
received  such  assigunenis  as  make  lum  liable  as  trus- 
tee to  the  Plaintiff. 

These  facts  appear  in  the  exhibits,  whic^  are  reCsmd 
to  inthe  bill  and  make  part  fdtik  The  bill  pngs  for 
general  relief— and  mder  such  sL  prayer,  the  Court  wOl 
give  su«h  relief  as  the  fiscts  of  the  ease  wOl  wnaiiii^ 


I 

C  L£B»  contra. 

This  case  preseois  two  question! 
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1.  Wbetiier  tbe  PlaintiiTs  deoiand  ahM  be  satisfied 
b«t  of  tiieftindsof  Ctarfc^*  •M^^'n^ofe— and 

^  Whether  it  shall  be  satisfied  out  of  the  funds  of 

f.  Are  Clark  &  Nightingale  UaMe  oat  of  their  own 
c«Ute? 

If  so,  it  can  only  ke  upon  the  letters  of  *tbe  20tb  and 
Mai  tf  lanaary,  1796,  either  because  tbey  i:reate  a  liabi- 
lity at  law— or  bemuse  they  cohtaiii  a  fraudulent  mis- 
rep/esfntatioQ.  If  the  letters  do  not  create  a  liability  at 
Jawv  a  CSflHt'of  Equity  will  not  extend  them  beyond 
their  bgd  import— If  they  do  create  a  liability  at  law* 
a  CSagt  of  Equity^  has  no  jurisdiction. 

None  of  the  parties  considered  theita  as  letters  of  guar- 
aBty»  until  it  was  suggested  by  Jonathan  Russell^  in  his 
letter  to  Nathanfel  RusseO,  of  the  11th  of  July,  ±796. 
The  JPfaintlff  himself^  atthough  he  wrote  six  letters  to 
the  Defendant  after  he  ihdorsed  the  bills,  and  before.  no« 
tice  of  their  dishonor,  yet  never  once  mentioned  that  he 
had  indorsed  such  bills  upon  the  credit  of  C.  &  N««-<- 
This  lie^^tgence  to  give  them  notice  that  he  had  done 
so,  is  a  comptete  discharge  to  them,  upon  the  same  prin- 
dples^  as  the  want  of  iM>tice  discharges  the  drawer  of  a 
bill  of  exchange. 

The  bill  states  certain  facts  from  which  slight  infer- 
ences aire  drawn^  that  C.  &  N.  intended  to  guaranty  tbe 
Plaintiff  indorsement  of  the  bills ;  but  the  answer  of 
Clark,,  expressly  denies  .all  those  inferences,  and  all  in- 
teatidn  of  becoming  i^ponsible,  and  all  private  assu- 
rances of  indemnity  from  R*  M.  &  Co. 

Altiwa^no  extemaljpiroof  can  be  added  to  the  let- 
ters, or  adduced  to  explain  them,  yet  the  answer  of  the 
Dtfendaot,  who  is  called  upon  to  answer  as  to  his  inten- 
tion) is  evidence.  It  is  made  evidence  by  the  PlaintifiV 
haviag  called  for  itin  his  bill. 
VOL.  VIL  i^ 
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ftussfiix      The  opinion  of  this  Courts  upon  the  constniction  d£ 
f  •   '    the  letters  in  this  case^  as  reported  in  3.  DalL  ^^9  ^- 
cxask's  though  not  conclusive,  because  it  \vas  not  upon  the  point 
t&x'rs.     on  which  the  Court  decided  the  cause,  yet  will  be  res- 
pected.    The  Chief  Justice,  there  states,  that  the  ma- 
jority of  the  Court  incliQed  to  the  opinion,  that  the  let- 
ters did  not,  of  themi(etv^s,  import  an  undertaking,  or 
guaranty.    To  support  this  opinion,  Mr.  Lee  referred 
to  the  cases  cited  in  3.  DaH.  420.  421. 

But  it  is  said,  that  the  Defendant  is  liable  by  reason 
of  the  misrepresentation.  If  so,  it  is  a  clear  case  at  law, 
and  not  in  equity. 


m 
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But  the  allegation  is  not  supported  by  the  evidence. 

The  representation  was  true.    R.  M.  &  Co.  were  a 

house  of  integrity  and  punctdality--^and  were  in  good 

credit. 

.  In  order  to  charge  the  party  at  law,  (and  ajorii^  in 
equity,)  the  representation  must  be  false.  3.  T.  R^  51  ^ 
Fasley  v.  Freeman — 2.  Esp.  92, — ^But  here  the  evidence 
proves  the  representation  to  be  true — and  if  it  had  been 
false,  it  would  have  been  wholly  a  case  at  law. 

2.  As  to  the  ground  of  trusL  The  IPlaintiflT  relies  up- 
on three  ti*ust  funds.  1.  The  indemnity  to  Clark  and 
Nightingale.  2.  The  indemnity  to  Joseph  and  William 
Russell.  3.  The  trust  fund  in  the  hands  of  Loomis  and 
Tillinghast. 

1.  The  indemnity  to  Clark  &  Nightingale>  was  only 
against  the  suit  at  law  then  depending,  which  has  been 
since  abandoned  by  the  PlaintiflT  5  and  the  fund  with- 
drawn, andthedeedrevoked  under  the  power  of  revoca- 
tion which  it  contained. 

2.  The  indemnity  to  Joseph  and  William  Russell, 
"Was  only  for  what  they  should  pay.    They  never  did, 

and  never  will  pay  any  thing.  It  was  a  provision  for 
their  benefit,  not  for  that  of  the  PUdfdiff.  Equalily  is 
equity.  If  the  Plaintiff  clairaf  a  priority  of  payment,  he 
must  show  a  strict  right.  The  indemnity  is  upon  the 
condition  of  a  release,  which  J.  &  W.  Russell  have  ne- 
ver given.    But  the  deeds  under  which  this  indemnity  is 
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claimed^  i^eve  revoked  by  those  of  Marchi  1799^  and  bussiix 
May,  1800.  v. 

3.  As  to  the  trust  deed  to  Loomis  and  TUlioghast ; —     bx'rs. 
the  evidence  respecting  it  is  not  admissible.    It  appears  i,  .  i 
only  in  a  copy  of  the  Qxaipination  of  one  of  the  partners 
of  tAe  house  of  R*  M.  &  Co.  before  the  commissioners 
of  hankrapt^  certified  by  the  clerk  and  judge  of  the  dis- 
trict Coart>  which  is  not  competent  evidence. 

Kothing  in  the  bill  alludes  to  this  deed,  so  that  Clark 
had  no  opportunity  of  answering  respecting  it.  Besides 
it  appears  tiiat  the  amount  of  indemnity  claimed  by 
I^oomis  and  Tiftog^t,  which  was  to  be  first  satisfied 
liefore  the  trust  could  arise  in  favor  of  Joseph  and  Wil- 
liam Rttsse/Vss  for  R.  M.  &  Co's.  notes  to  the  amount 
of  60,0(H>  doflars,  indorsed  by  Loomis  and  Tillinghast, 
and  the  property  pledged  to  them  does  not  appear  to 
exceed  SSyOOO  dollars.  Clark  delivered  up  to  L.  and 
T.  the  notes  for  60^000  dollars,  and  received  the  pror 
perty  amounting  to  S8.000  only.  Clark  had  a  right 
to  stand  in  the  shoes  of  L.  and  T.  and  claim  the  6O5OOO 
dollars,  in  preference  to  J.  and  W.  Russell,  so  that,  in 
fact  there  was  no  fund  assigned  for  the  benefit  of  the 
latter.  There  was  no  surplus  after  satisfying  the  claim 
of  Loomis  and  Tiilinghaat. 

J.  B.  Murray  ought  to  be  a  party.  The  Plaintiff 
has  no  riglit  to  call  upon  one  of  the  trustees  only  to  an- 
swer for  the  whole  fund,  when  he  has  received  only  a 
part.  If  the  jurisdiction  of  the  Circuit  Court  of  the 
United  States  is  so  limited,  that  it  cannot  compel  the 
appearance  of  all  tlie  parties,  let  the  Plaintiff  apply  to 
the  State  Court.  The  case  of  Darrvent  and  Walter, 
5.  T.  R.  500  applies  to  the  State  Courts,  but  not  to 
Courts  of  limited  jurisdiction  j  as  the  Circuit  Courts  of 
the  United  Stales  are. 

The  assignees  of  the  bankrupt,  Murray,  ought  also  to 
be  made  parties,  for  they  have  an  interest  in  the  resi- 
duum. 

Tiie  Plaintiff  also  ought  to  have  obtained  a  judg« 
ment  and  jSm/ocicu  against  R*M.^  Co.  before  he  could 
call  for  a  discovery  of  their  effects.  1.  Vernon^  399. 
Jlngdl  v»  Jhoftrw-^.  4ft*  800^  Stdrky  v.  WaUa. 
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musiEU      The  i^rant  <|f  proper  partieBf  may  be  objected  at  ths 
V.        bearing.  3.  Mi^  111*  J(rMA  v*  Jones* — %  Jttk.  5ie.  liar** 
gJiARk!6  wtnt  V.  WaJJUm. 

p-  ■■   ifo^frsy  on  the  same  side.-^lst*  As  to  the  late  of  H^  omse. 

This  Courts  as  a  Court  of  Equity,  has  no  jurisdiction 
upon  any  ground  stated  in  the  biiL~It  states  that  the 
letters  amount  to  a  guaranty,  but  that  the  Plaintiff  has 
failed  in  three  suits  at  law.  If  there  be  a  remedy  at 
law,  and  no  fraud,  nor  defect  of  evidence,  it  is  m  case 
in  equity.  Nor  is  thei^  any  equitable  jurisdiction  on 
the  ground  of  construction  of  tiie  letteiB.  They  must 
have  the  same  construction  in  equity  as  at  law.  The 
confession  that  the  Plaintiff  has  no  legal  remedy,  is  a 
amfession  that  the  Defendant  is  not  bound  by  the  con* 
tract.  Wtfordy  111.  139.  Nor  does  the  ground  of  fraud 
alone,  give  an  equitable  jurisdiction.  A  Court  of  law 
is  as  competent  as  a  Court  of  Equity,  to  decide  a  case 
of -fraud.  But  it  is  said,  there  is  a  different  remedy  in 
a  Court  of  Equity.  Thi£|  is  true  in  some  cases.  When 
the  fraud  is  on  the  part' of  the  Compiainant,  a  Court  of 
Equity  will  refuse  its  aid ; — ^when  on  the  part  of  theDe* 
fendant,  it  may  set  aside  a  deed  obtained  by  fraud ;  but 
it  will  give  no  remedy  in  damages  for  a  fraud  ;  it  wiU 
give  no  indemnity  for  a  deceit  by  a  third  partv.  Where 
these  are  the  object  of  the  suiti  the  remedy  \b  at  law 
whei^  the  damages  are  assessed  by  a  jury.  Tro^  in- 
ch. ±^7. 

It  lA  true,  that  mistake  and  acci4ent,  are  grounds  of 
equitable  jurisdiction ;  but  the  qiis^ake  or  accident, 
must  be  specifically  stated  i  the  accident  must  be  mani- 
fest, and  Uie  evidence  clear.  The  Court  will  then  cor- 
rect the  instrument,  and  make  it  what  it  ought  to  have 
been.  1.  Ve%.  318,  319*  HatMtv*  Bo^.  Ex.  ass.  Compm 
3.  Br.  C.  C.  451.  Burt  v.  Barlow. — i.  Ve%.jnn.  59,  Do- 
pan  V.  Ross^^id.  171,  Paynt  v.  CoUier.  id.  364,  Smith 
T.  Mtitland^ 

%  As  to  the  construction  of  the  letters^  per  se }  und 
the  effect  of  the  evidei|ce  in  regard  to  thenu 

They  do  not  import  a.contract  on  their  face.*— A  let^ 
ter  of  credit  is  w^  uj^^erstpod  amoiig  merphwtt.    It 
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rnmft  iuclade  a  reqiiest  to  adyaace  money*    No  declara-  ErtstiA 
tioii  that   a  man  is  tmst-wbrthy^  is  saflkient — Hie        v. 
words  of  the  letters  are  to  be  taken  in  their  mual  signi^  clakk's 
ficataon. — ^  Fm  may  ht  assured,**  means  enly  you  may     ex'ks. 
be  certain— it  is  only  an  affirmation  of  a  fact    It  con- 
tains iiti|Kromiie.  It  is  immaterial  how  false  or  fraudu- 
lent tbe  affirmation  may  be  j  it  is  but  an  affirmation^  and 
does  not  constitote  a  contract   - 

No  actian  wiU  lie  against  a  man  upon  his  mere  affir-  #* 
matiisa.t^at«lie  will  gi?e  his  daughter  a  portion. — 1. 
Vuu  261,  IFiita  v.  TMoi. — ^There  must  ht  fraud  accom- 
panied by  aduai  ijamagCf  to  support  an  action  on  the 
caaie»  tor  a  deceit,  against  a  stranger  to  the  contract. 
S.  T.  B.  &ift  Tudey  v.  Freeman.  %.  East  92,  Haycrqft 
x^  Creasy. — It  ia  not  law,  that  the  Defendant  is  liable,  if 
he  did  not  use  due  deligence  to  ascertain  the  truth. — ^But 
the  evidence  shows  that  the  representation  was  fairly 
and  kanestly  made,  and  therefore  whether  true  or  false, 
is  wholly  immateriaL  If  the  Haintiff  was  deceived,  it 
must  have  been  either  by  his  own  mistake  of  the  purport 
of  the  tetters,  or  by  the  assertions  of  Jonathan  RusselL 
R.  M.  &  Co.  in  their  letters  to  the  Plaintiff,  call  them 
letters  of  infrodMdisii  and  rtcommtndation,  not  letters  of 
credit  or  gnaranty.  There  is  no  evidence  to  connect  the 
representations,  or  assertions  of  Jonathan  Russell,  with 
C.  &  N. — ^He  was  not  their  agent,  nor  can  they  be  res- 
ponsible for  any  thing  he  may  have  said. 

There  is  no  evidence  otmalafldeSf  but  strong  evidence 
of  tbe  contrary.  When  one  merchant  speaks  of  the  credit 
orint^;T3ty  of  another,  he  q^eaks  only  as  to  general  re- 
putation. In  the  present  case,  this  general  reputation 
is  fully  proved.  The  %orden  of  proof  lies  on  the  Plain* 
tiff,  to  show  some  art  or  information  to  the  contrary, 
which  cune  to  the  knowledge  of  the  Defendant. — ^Fraud 
ia  never  to  be  presumed.  As  to  tbe  captures  in  1793  or 
1794,  it  does  not  appear  that  the  vessel  and  cargoes  were 
not  insured.  As  those  losses  had  happened  several  years 
before  ttie^ktten  of  recommendation,  and  as  the  house 
of  R.  M.  k  Co.  for  anght  that  appears,  had  stood  un- 
shaken titienkjf  those  losses  themselves  seem  to  be  the 
best  evidence  of  <|m  stability  of  that  house. 

A$  to  the  TrusU   This  is  a  ground  of  complaint  to- 
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BVS9BXL  tally  distinct  from  'the  qaestion  of  liability  under  the 

T.        contract    The  Complainant  seems  to  rely  upon  some 

Clark's  specific  lien  on  the  rice  itself*  or  its  proceeds :  Bat  when 

Bx^BS*     he  let  the  rice  go  out  of  his  hands,  upon  being  satisfied 

-  of  the  solidity  of  the  house  of  R.  M.  &  Co*-— he  could  hot 

recall  it->-he  lost  all  claim  to  a  specific  lien. 

The  evidence  respecting  the  assignment  to  Loomis  and 
Tiliinghasty  is  not  such  as  this  Court  can  notice.  There 
u  is  only  a  certificate  of  the  clerk  pf  the  District  Court,  that 
it  is  a  copy  of  a  paper  filed  in  that  Court  by  Robert  Mur- 
ray, upon  his  examination  und(&r  a  commission  of  Bank- 
ruptcy. It  is  not  proved  by  the  oath  of  any  person  Wh« 
had  seen  the  original,  nor  is  it  mentioned  in  the  bill,  nor 
confessed  in  the  answer*  The  Haintiir  can  make  no 
title  to  a  specific  lien  on  this  fund. 

The  other  trusts  in  favor  of  C.  &  N.*-4uid  of  Joseph 
&  William  Russell,  were  expressly  revoked  by  the  sub- 
sequent deeds ;  and  the  Plaintiff  does  not  claim  as  a  ge- 
neral creditor. 

The  Plaintiff  must,  in  his  bUl,  show  a  titte ; — an  inter- 
est, and  a  right  to  call  upon  the  Defendants.  There 
must  be  some  privity  between  them ;  and  all  persons 
interested  in  the  trusts,  must  be  made  parties.  Mifori 
31,  136,  lU,  220.    2.  Br.  C.  C.  Burt  v.  Denrut. 

If  there  are  no  allegations  in  the  prior  part  of  the  bill 
to  justify  the  interrogatories  in  the  subsequent  part,  the 
Defendant  is  not  bound  to  answer  them. — ^The  Plaintifi^ 
had  no  right  to  call  for  a  discovery  of  general  assets ; 
he  was  confined  to  the  funds  alleged  in  his  bill.  This  is 
fatal  as  to  the  trust  of  Loomis  and  Tillinghast ; — and 
another  otyection  is,  that  suits  are  now  pending  in  New 
York  against  the  present  Defendants  and  others,  calling 
for  an  account  of  these  very  funds. 

If  the  Courts  of  the  United  States  have  not  power  to 
call  all  parties  before  th^n,  it  is  a  good  objection  to  their 
proceeding  in  the  case.  Tiie  Plaintiff  should  have  ap- 
plied to  the  State  Courts,  which  have  power.  It  is  true 
that  each  trustee  is  only  liable  for  what  he  received,  but 
that  is  no  reason  why  the  co-trustee  should  not  be  made 
a  party. 
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IlEXTBit  AKB  ¥.  B.  SJ&T5  in  reply.  busseix 

v» 

It  is  true  that  there  ought  to  be  before  the  Court,  all  cjlahk's 
the  parties  who  may  be  necessary  to  enable  the  Court  to     £x'bs. 

do  comj^te  justice;  but  the  books  also  add  the  pi^viso, — *- 

that  they  be  within  the  jurisdiction  of  the  Court.  Under 
the  agreement  to  bring  this  cause  up  to  this  Court  for  a 
final  decision^  without  an  argument  in  the  Court  below, 
it  was  not  expected  that  it  would  now  be  delayed  by  the 
allegation  of  thf  want  of  proper  parties. 

1.  As  to  the  liability  of  the  Defendant  upon  the  let- 
ters—this case  differs  essentially  from  that  of  Haycrajt 
and  Creoseif,  iti  %,  East  9%. — Intliat  case  it  appeared 
that  the  Defendant  himself,  was  grossly  duped  and  decei- 
ved, and  his  assertion  was  founded  upon  his  belief  only. 
If  this  had  not  been  the  case  he  would  have  been  liable. 
There  is  no  difference  in  morality  between  the  assertion 
of  a  fabehoodf  and  an  affirmation,  without  any  know- 
ledge on  the  subject,  with  intent  to  induce  the  Plaintiff  to 
give  credit.  We  have  called  upon  the  Defendant  to 
show  that  he  was  himself  deceived.  This  he  has  not 
done,  but  has  shewn  facts  tending  to  excite  his  suspi- 
cions, and  which  ought  to  have  put  him  more  upon  his 
gQurd.  It  is  doubtful,  whether  the  case  of  Haycraft  aiul 
Creasey,  be  law.  It  was  decided  by  two  doubting  .fudges 
against  the  clear  and  decided  opinion  of  the  Chief  Jus- 
tice, supported  by  great  strength  of  argument.  The  opi- 
nion of  Grose,  is  clearly  untenable. 

Jn  the  case  ot  Fosleif  v.  Freeman,  S.  T.  R.  51,  the  on- 
Ij  doubt  was,  whether  the  only  remedy  was  not  in  £qui- 
tj,  and  whether  it  could  be  supported  u|ion  the  strict 
principles  of  the  common  law.  But  that  doubt  was 
overruled,  and  a  legal  remedy  established.  But  it  is  not 
decided  that  there  is  no  relieC  in  Equity.  Courts  of 
Chancery,  do  give  relief  in  some  cases,  where  relief  may 
also  be  had  at  law.  Thus,  when  a  case  of  equitable  ju- 
risdiction is  blended  with  a  case  at  law — Or  where  the 
remedy  at  law  is  not  complete,  or  where  a  Court  of 
Equity  once  gets  jurisdiction  of  the  case  upon  proper 
groonds,  although  there  may  be  a  remedy  at  law,  the 
Court  of  Equity,  will  retain  its  jurisdiction. 

AIt&ou£^h  this  cause  has  been  several  times  argued. 
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ciabk'8  yet  this  is  the  first  time  the  qaestion  has  been  lanAb, 
sx'rs.     whether  the  Defendant^  Clai^^  is  not  liable  upon  the 
— — —  ground  of  misrepresentation. 


The  Plaintiff  was  not  bound  to  ^ve  C.  &  N.  notice 
that  he  had  indorsed  the  bills  <rf  R.  M.  &  Co.  It  would 
have  been  Indelicate  both  with,  regard  to  them  and  to 
C.  &  N.  It  was  time  enough  to  give  notice  when  the 
bills  were  dishonored. 

/ 

The  conveyance  of  cest  vi  que  trust  will  be  respected 
in  a  Court  of  equity.  W.  Russell^  by  his  answer^  has 
assigned  the  trust  fund  to  the  Plaintiff* 

The  supposed  objectioiis  to  the  trudt  6(  Loolnis  and 
Tillinghast  do  not  etist.  The  bill  calls  upon  the  Defen- 
dant to  set  forth  all  the  assignments  and  trust  funds  he 
holds  from  R.  M.  ft  Co.  "and  io  produce  the  original 
deeds*  of  which  coj^es  are  produced  by  the  Plaintiff, 
and  to  declare  on  what  tntsts  he  holds  the  property  as- 
stgiied.  The  bill  charges  him  with  holding  f uiids  in 
trust  for  the  Plaintiff.  The  recital*  in  one  of  the  deeds 
produced*  leads  to  the  trust  of  Loomis  and  Tillinghast* 
which  they  assigned  to  the  Defendant  who  had  notice 
of  the  trust*  and  without  the  knowledge  of  William  Rus- 
sell. The  Defendant  knew  to  what  the  recital  alluded^ 
he  knew  of  the  trust  in  faTor  of  Joseph  and  W.  Russell 
and  ought  to  have  stated  it  The  notes  of  R.  M  fc  Co. 
with  the  indorsement  of  Loomis  and  Tillinghast*  which 
the  Defendant  gave  up  to  them  in  lieu  of  the  property 
assigned  to  them  by  R.  M.  and  Co.  were  of  no  value. 
They  were  notes  which  R.  M.  and  Co.  had  given  to 
Clark  in  payment*  and  which  they  had  paid  by  the  as^ 
signment  of  other  property  so  as  to  relieve  L.  and  T. 
from  their  indorsement — so  that  in  truth  the  whole  funds 
which  R.  M.  and  Co.  had  assigned  to  L.  and  T.  for  their 
indemnity*  and  for  the  indemnity  of  Joseph  and  W. 
Russell  were  applicable  to  the  reKef  of  the  latter;  and 
ought  to  be  applied  to  the  indenmification  of  the  Plain- 
tiff. '         ' 

« 

The  nature  of  the  speculation  itseff  indicated  that  tbp 
proceeds  of  tlie  sales  of  the  rice,  were  to  constitute  the 
fund  out  of  which  the  bills,  were  fo  be  paid  which  were 
drawn  lo  pay  fbr-  its  purchase.    The'  parties  upon  the 


FEBBUABT  T£^  i«i«.  ^7 


Mis  naturally  looked  to  that  fund  as  tbeir  principal  oe-  Bvsinu 
carity.    This  was  known  to  tbe  Defendant,  Clark  ;  and        t. 
with  that  knowledge  he  obUined  powession  of  the  pro-  claul^s 
Geeds  of  fUs  very  rice,  for  the  purchase  of  whkh^  the    bx'bs, 
PliOntiff indorsed  the  bills.    The  Defendant  did  not^  as 
»  stnu^ger,  get  tbem  innocently  into  his  hands,  bat  oh« 
tallied  those  funds  in  consequence  of  his  own  misrepre-* 
sentstion  as  to  flie  stability  and  integrity  of  the  house  of 
R.  M.  and  Co.    It  is'  onc^nscientious  for  him  to  retain 
those  funds  under  such  circumstances. 

Jbreh  BA.    M  the  judg€$  being  pnseni, 

M  ABSHAix,  eh.  justice^  delirered  tfte  following  opinion: 

This  is  a  suit  in  Chancery  instituted  for  the  purpose 
of  obtunmg  from  the  Defendants,  payment  of  certain 
kilb  of  exchange  drawn  by  Jonathan  RusseU,  an  agent 
of  Bobert  Murray  &  Co.  and  indorsed  by  Nathaniel 
Bnssell;  which  bills  were  protested  for  non-payment, 
and  bare  nnce  been  taken  np  by  tbe  indorser.  The 
Plaintiff  contends  that  tbe  house  of  Clark  &  MighUn- 
gale  had  raidered  itself  responsible  for  these  bills  by 
two  letters  addressed  to  himt  one  of  the  Mih  and  the 
other  of  tiie  Slst  of  January,  1796,  on  the  faith  of 
which  his  indorsements,  as  he  says,  were  made. 

The  kiters  are  in  these  words-^See  the  preceding 
statement  of  the  case.) 

Tbe  bill  alleges  that  these  letters  bind  Clark  ana 
Nightingale  to  pay  to  Nathaniel  Russel  any  sum  for 
which  he  might  credit  Robert  Murray  k  Co.  either  be* 
cause, 

Ist.  They  do,  in  law,  amount  to  a  guaranty— or  that, 

2d.  They  were  written  with  a  fraudulent  intent  to  be 
undentood  as  a  guaranty— or  that, 

5d.  They  contain  a  misrepresentation  of  the  solidity 
aiMi  cbarscter  of  the  house  of  Robert  Murray  &  Co. 

Soon  after  the  protest  of  these  bills  for  non-payment, 
Robert  Murtay  k  Co.  failed  and  became  bankrupts* 
VOL.  VII.  is 
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iivssELL  Previous  to  their  Bankruptcy  they  assigned  a  great 
v«        proportion  of  their  effects^  including  the  cargoes  for 
Clark's  the  purchase  of  which  these  bills  were  drawn^  to  John 
ex'bs.     J.  Clark  and  John  B.  Murray  in  trust  for  Clark  and 
i_^«— ^  N ightingale,  and  for  sundry  other  creditors  and  pur- 
poses mentioned  in  several  trust  deeds  which  are  re- 
cited in  the  bill^'  and  which  appear  in  the  records    The 
Plaintiff  claims  to  be  paid  his  debt  out  of  this  fund. 

The  answer  of  John  J«  Clark  was  filed^  and  a  cer- 
tain William  Russell,  a  partner  of  the  house  of  Joseph 
and  William  Russell,  who  gave  a  letter  of  credit  and 
guaranty  to  the  drawer  of  the  bills  indorsed  by  the 
Plaintiff,  Nathanid  ftussdl,  was  made  a  party  De- 
fendant* A^nst  Joseph  and  William  Russell  a  judg- 
ment had  been  obtained  by  Nathaniel  Russell  for  the 
iiinount  of  the  bills  indorsed  by  him,  but  they  had  be- 
come insolvent,  and  no  part  of  this  judgment  had  been 
'  discharged. 

Many  depositions  having  beeii  taken  and  sundry  ex- 
hibits filed,  a  decree  of  dismission^  without  argument, 
and  pro  forma  was  rendered  ifK  the  Circuit  Court  for -the 
District  of  Rhode  Island^  and  the  cause  comes  into  this 
court  by  appeal  from  that  decree. 

It  is  contended  by  tlie  Defendants,  that  the  letters 
%hich  have  been  recited  create  no  liability  on  the  part 
of  Clark  and  Nightingale,  but  are  to  be  considered 
merely  as  letters  of  introduction.  Whatever  may  be 
the  construction  of  the  letters,  they  insist  that  the  Plain- 
Ciffy  if  intitled  to  recover,  has  complete  remedy  at  law, 
and  that  a  Court  of  Chancery  can  take  no  jurisdiction 
of  the  cause. 

It  is  believed  to  be  unquestionable  that  a  suit  in 
Chancery  could  not  be  sustained  on  these  letters  against 
Clark  dnd  Nightingale,  unless  some  additional  circum- 
stance rendered  an  application  to  this  court  necessary. 

The  Plaintiff  contends  that  such  application  is  neces- 
sary, because  there  are  a  great  variety  of  facts  bdong- 
ing  to  the  transaction  which  could  not  be  introdoc^ 
into  a  court  of  law,  or  which  would  not  avail  him  In 
that  court,  but  which  are  jnroper  for  the  c^Mderatioii 
of  a  court  of  equity* 
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BecauM  some  of  Ikese  facts  rest  within  the  knowledge  nvn^vjL 
of  the  Defcfndants— and  v, 

"BecaiMe  he  Ginnoty  at  law,  subject  the  trnst  fand  to    kx'rb. 


So  {gr  as  respects  the  question  whether  these  letters 
constitute  a  contract  of  guarantyy  there  can  be  no  doubt 
but  that  the  construction  in  a  court  of  law  or  a  court  of 
equity  must  be  prepsely  the  same,  and  that  anj  expla- 
natory fact  which  could  be  admitted  in  the  one  courti 
would  be  received  in  the  other. 

On  the  question  of  fraud  the  remedy  at  law  is  also 
Gompletey  and  no  case  is  recollected  where  a  court  of 
equity  has  afforded  relief  for  an  injury  sustained  by  the 
fraud  of  a  person  who  is  no  party  to  a  contract  induced 
hj  that  iraud. 

It  is  true  that  if  certain  facts,  essential  to  the  merits 
of  a  claim  purely  legale  be  exclusively  within  the  know- 
ledge of  the  parly  against  whom  that  claim  is  asserted^ 
he  may  be  required^  in  a  Court  of  Chancery^  to  disclose 
those  facts,  and  the  court,  being  thus  rightly  in  posses- 
sion of  the  cause^  will  proceed  to  determine  the  whole 
matter  in  controversy.  But  this  rule  cannot  be  abused 
by  being  em{rioyed  as  a  mere  pretext  for  bringing 
causes,  proper  for  a  court  of  law,  into  a  court  of  equity. 
It  l\ie  answer  of  the  Defendant  discloses  nothing,  and 
the  Plaintiff  supports'  his  claim  by  evidence  in  his  own 
jpossesslon  unaided  by  the  confessions  of  the  Defendant, 
the  established  rules,  limiting  the  jurisdiction  of  courts, 
require  tha^  he  should  be  dismissed  from  the  Court  of 
Chancery,  and  permitted  to  assert  his  rights  in  a  court 
of  law. 

It  is  also  true,  that  if  a  claim  is  to  be  satisfied  out  of 
a  fund,  which  is  accessible  only  by  the  aid  of  a  Court 
4d  Chancery,  application  may  be  made,  in  the  first  in- 
stance, to  that  cwurt,  which  will  not  require  that  the 
xdaim  should  be  first  established  in  a  court  of  law. 

In  the  case  under  consideration,  the  answer  confesses 
nothing.  So  far  from  furnishing  any  evidence  in  sup- 
port of  the  Plaintiff's  claim,  it  denies^  in  the  most  full 
and  explicit  terms,  the  whole  equity  d  the  bill.   « 
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This  ground  of  JQiisdieCion,  tberefei^  is  toteHy  witb* 
drawn  from  the  case* 

It  v^maiiM  to  inquire  wliether  the  Plaintiff  can  he  kt 
in  to  claim  on  any  part  of  the  trust  fund :  and  this  de* 
pends  principally  on  his  claim  hcing  within  any  one  of 
the  trusts  declared. 

The  first  trust  decd^  which  was  executed  by  Robert 
Murray  tc  Co,  on  the  2»(1  day  of  Marcb^  1798,  is  de- 
clared to  be  in  trust  to  apply  the  monies  arising  frotti 
the  trust  property  «  in  payment  and  satisfaction  of  the 
debts  and  balances  which  shall  appear  to  be  found  to  be 
due  and  owing  from  the  said  parties  of  tlie  first  part 
(Robert  Murray  k,  Co.)  to  them  the  said  John  J.  Clark 
and  John  B.  Murray  (the  trustees)  and  to  such  other 
of  the  ci'editofs''  of  the  said  Robert  Murray  &  Co.  as 
they  should)  by  any  instrument  of  writing,  within  twelve 
months,  appoint. 

Tt  may  be  doubted  whetlier  this  declaration  of  trust 
would  be  applicable  to  a  collateral  undertaking  not,  at 
the  time,  carried  into  judgment 

In  the  second  deed,  one  of  the  trusts  declared  is,  to 
repay  Clai'k  and  Nightingale  for  any  sums  they  may 
pay  or  be  liable  to  pay  under  a  suit  at  the  time  depend- 
ing  against  them.    That  suit  was  dismissed. 

Without  deciding  whether  Russell  could  avail  himsdf 
of  this  trust,  having  failed  in  the  particular  action  then 
depending,  the  court  will  proceed  to  inquire  bow  far 
Clark  and  Nightingale  were  liable  to  the  PlaintiiT  for 
the  debt  due  to  him  from  Robert  Murray  &  Co. 

The  law  will  subject  a  man,  having  no  interest  in  the 
transaction,  to  pay  the  debt  of  another,  only  when  his 
undertaking  manifests  a  clear  intention  to  bind  himself 
for  that  debt  Words  of  doubtful  import  ought  not,  it 
is  conceived;  to  receive  that  construction.  It  is  the  duty 
of  the  individnal,  who  contracts  with  one  man  on  th^ 
credit  of  another,  not  to  trust  to  ambiguous  phrases  and 
strained  constructions,  but  to  require  an  explicit  and 

{lain  declaration  of  the  obligation  he  is  about  to  assume, 
n  their  letter  of  the  2Mi,  Clark  and  Nightingale  inM^ 
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c«te  no  iiite«tt((Mi  to  tike  any  Fegponsibility  on  them-  ^vs%%Th 
selVeSy  but  say  that  H r.  Ruaadl  may  be  aasored  Bobert        ^^ 
Murray  Ic  Co.  will  comply  fully  with  their  engage-  ci.aul'b 
mentB.    la  thw  letter  of  the  Slat  they  apeak  of  the  let-     bx^rs. 
ler  of  the  preceding  day  as  a  letter  of  recommendation,  * 

and  add  *^  we  have  now  to  request  that  you  will  endea* 
vor  to  render  them  every  assistance  in  your  power.*' 

Bow  &r  ought  this  request  to  have  influenced  the 
Flaintifl*?  Ought  he  to  have  considered  it  as  a  request 
that  he  would  advance  credit  or  funds  Cor  Robert  Mur- 
ray &  Co.  on  the  responsilnlity  of  Clark  and  NIgbtin- 
gaJe,  or  simply  as  a  strong  manifestation  of  the  friend- 
«Mp  of  Clflxk  and  Nightingale  for  Murray  &  Co.,  and 
of  tWir  aolkitude  that  N.  Rnssdl  should  aid  their  ope- 
rations  as  far  as  his  own  view  of  his  interests  would  in- 
doce  him  to  embark  in  the  commercial  transactions  of  a 
Jioase  of  b^  character,  posseanng  the  particular  good 
wishes  of  Clark  and  Nightingale? 

It  is  certain  that  merchants  are  in  the  habit  of  recom- 
mending correspondents  to  each  other  without  meaning 
to  becmne  sureties  for  the  person  recommended ;  and 
that,  generally  speaking,  such  acts  are  deemed  advan- 
tageous to  the  person  to  whom  the  party  is  introduced, 
as  well  as  to  him  who  obtains  the  recommendation. 

These  letters  are  strong,  but  they  contain  no  intima- 
tion ef  any  intention  of  Clark  and  Nightingale  to  be. 
come  answerable  for  Bobert  Murray  &  Co.,  and  they 
are  not  destitnte  of  Expressions  alluding  to  that  recipm- 
city  of  benelK  which  rrsalts  from  the  intercourse*  of 
merchants  with  each  other.  «<  The  friendship,*'  say 
they,  in  their  letter  of  die  20th,  **  we  have  for  these 
genttemen,  induces  «s  to  wish  you  will  render  them 
every  service  in  your  power,  at  the  same  time  we  flat- 
ter onrsdves  this  correspondence  vnll  prove  a  mutual 
beneflt.'' 

Mr.  Russell  appears  to  have  contemplated  the  trans- 
action as  one  from  which  a  fair  fid  vantage  was  to  be 
derived.  He  received  a  commission  on  his  indorse- 
ments* 

The  eoort  caanot  consider  these  letters  as  constituting 
a  contract  hy  whkh  Clark  and  Nightingale  undertook 
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BirsBSix  to  render  themsdves  liable  for  the  engagementB  of  Ro* 

T*  bert  Morray'&  Co*  to  Nathaniel  RusoeU.    Had  it  been 

cxakk's  such  a  contract,  it  woald  certainly  have  been  the  duly 

ex'bs.  of  the  Plaintiff  to  have  given  immediate  notioe  to  the 

■    ■  Defendants  of  the  extent  d[  his  engagements* 


It  remains  to  inquire  whether  these  letters  contain 
such  a  misrepresentation  of  the  circumstances  and  cha- 
racter of  the  house  of  Robert  Murray  &  Co  as  to  ren- 
der them  accountable  to  the  Plaintiff  lor  the  injury  he 
has  sustained  by  trusting  that  company. 

The  question,  how  far  merchants  are  responsible  for 
the  character  they  give  each  other,  is  one  of  much  deli- 
cacy, and  of  greiat  importance  to  the  commercial  world. 

That  a  fraudulent  recommendation  (and  a  recom- 
mendation^  known  at  the  time,  to  be  untrue,  would  be 
deemed  fraudulent)  would  subject  the  person  giving  it 
to  damages  sustained  by  the  person  trusting  to  it,  seems 
now  to  be  generally  admitted.  The  case  of  Pasley  r. 
Freeman,  reported  in  S  Durnfrrd  and  East,  recognizes 
and  establishes  this  principle.  Indeed,  if  an  act,  in  it- 
self immoral,  in  its  consequences  injurious  to  another, 
performed  for  the  purpose  of  effecting  that  iiyttry,  be 
not  cognizable  and  punishable  by  our  laws,  our  system 
of  jurisprudence  is  more  defective  than  has  hitherto 
been  supposed. 

But  this  does  not  appear  to  the  Court  to  be  the  case 
described.  It  is  proved  incontestibly  that  when  the 
ktters,  on  which  this  suit  depends*  were  written,  Robert 
Murray  and  Co.  were  in  high  credit,  and  were  carrying 
on  business  to  a  great  extent,  which  was  generally 
deemed  profitable.  The  bill  chasges  particular^knpw- 
ledge  in  Clark  and  Nightingale  that  this  apparent  pros- 
perity was  fiot  real.  But  this,  as  well  as  every  other 
allegation  of  fraud,  is  explicitly  denied  by  the  answer ; 
and  the  answer,  being  responsive  to  the  bill,  is  evidence. 
Had  the  Plaintiff  been  ableto  exhibit  prools  which  would 
hare  rendered  this  fact  doubtful,  it  might  have  been  pro- 
per to  have  directed  an  issue  for  the  purpose  of  tiying 
it :  but  he  has  exhibited  no  such  proofs. 

In  writing  the  letters^  then,  recited  in  the  Wll^  Clark 
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und  Nightingale  stand  acquitted  of  fhe  im{Nilatioi)  ef  bi7S8si.i^ 
fraud.  V. 

CUkBM.*% 

But  it  is  ooDtended  by  the  Plaintiff,  that  the  repre-    ex*u* 
sentatioii  ibey  made  of  the  circamstaoces  of  Robert  ■ 

Marraj  and  Co.  was,  at  the  time  untrue ;  and  that  this 
nrisrepreaentstion,  whether  made  ignorantly  or  know- 
loglj,  was  equally  injurious  to  Nathaniel  Russell,  and 
equally  charges  Uiem  with  the  loss  he  has  sustained  by 
tmstii^  to  tl^  assurance 


The  bctf  that  Robert  Murray  .and  Co.  were  not,  in 
January,  1796,  in  solyent  circumstances,  is  not  clearly 
made  out:  buttlie  can^^oes  not  rest  entirely  on  this 
fact.  The  prlnctple,  diat  a  mistake  in  such  a  fact  as  the 
real  internal  soiidiffy  of  a  mercantile  house,  whose  ex- 
ternal appearance  is  unsuspicions,  shaU  subject  the  per- 
son^ representii^  their  soMity  to  another,  to  the  loss 
stts^uned  by  that  other  in  trusting  to  this  representation, 
is  not  admitted. 

Merchants  know  the  circumstances  under  which  re- 
commendations of  this  description  must  be  given.    They 
know  that  when  one  commercial  man  speaks  of  another 
in  extensiye  business,  he  must-  be  presumed  to  speak 
from  that  knowledge  only  which  is  given  by  reputation. 
He  is  not  supposed  to  have  inspected  all  the  books  and 
transactions  of  his  friend,  with  the  critical  eye  which  is 
emj^oyed  in  a  case  of  bankruptcy.    He  must,  therefore, 
be  supposed  to  speak  of  the  credit,  not  of  the  actual 
known  funds  of  ttie  person  he  recommends;  of  bis  ap- 
forent,  not  of  his  real  solidity.    In  such  a  case  it  is 
certainly  incautious  and  indiscreet  to  use  terms  which 
imply  ahscriute  and  positive  knowledge.    It  may,  per- 
haps, be  admitted  tluit,  in  such  a  case,  fraud  may  be 
presumed  on  slighter  evidence  tlum  would  be  required 
in  a  case  where  a  letter  was  written  with  more  circum- 
spection.   Tet,  even  in  such  a  case,  where  the  commu- 
nication is  honestly  made,  and  the  party  making  it  has 
no  interest  in  the  transaction,  he  has  never  been  declar- 
ed to  be  re^nsibie  for  its  actual  verity.    The  reason 
of  the  rule  is,  that  merchants  generally  possess^  and 
are  therefore  presumed,  in  their  oNrreapondence,  to 
speak  from  that  knowledge  only  of  the  circumstances 
(rf  other  mercbtoktsf  which  may  be  acquired  by  observing 
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« 

vo9fiw»  their  cowm  of  buiinesB,  ttrir  pmetiHility  nd  their 
V.        general  credit. 

sx'b8«        This  princiiik  appears  to  hftve  been  fully  conndeeed 
'■■  ■  in  the  case  of  Bai^n^  v.  Creamif,  reported  in  3  Bm$tf 

in  which  case  all  the  authorities  were  reviewed.  It 
does  not  appear  that  a  single  decision  has  been  efver 
made,  asserting  the  liability  of  the  writer  of  socb  a  let- 
ter. Tliecase  of  flaym^t  v*  Createff  denies  his  liabili- 
ty; and  that  cade  appears  to  this  Conrt  to  have  been  de- 
cided in  conformity  vrith  aU  previoos  adjudications.  . 

i 

It  is  therefore  the  opinion  of  the  Court,  that  dark 
&  Nigbtingatey  having  believed^  and  had  reason  to  be- 
lievey  80  far  as  is  shown  by  the  evidence  in  this  causop 
tiiat  the  representation  they  made  to  the  Plaintiff^  of  the 
character  and  duxumstances  of  Robert  Murray  and  Go. 
was  true,  are  not  liable  to  the  Plaintifff  in  consequence 
of  that  representation,  for  the  credit  he  gave  to  that 
company. 

A  daim  is  also  set  up  to  the  funds  in  the  hands  of 
Clark  and  Nightingale,  founded  on  the  circumstance 
that  they  consist,  in  part,  of  the  rice  purchased  with 
the  bills  indorsed  by  the  Haintiff.  But  as  no  speciBc 
lien  is  alleged  to  have  existed,  and  as  the  particular 
fraud,  alle^d  to  have  been  committed  to  acquire  those 
funds,  is  not  proved,  this  claim  is  nnsuatainable. 

The  Plaintiff,  then,  cannot  be  considered  as  a  trust 
creditor  in  consequence  of  any  dfUm,  he  can  assert 
against  Clark  and  Nightingale. 

The  second  deed  which  is  dated  on  the  SUh  day  of 
March,  1798,  is  also  in  trust  «to  pay  to  Joseph  and 
William  Russdl,  the  amount  that  shdl  be  recovered  and 
paid  from  them  to  Nathaniel  RusseU,?'  &c«  ««upon  ac- 
count of  a  letter  of  credit,''  &c  <<  and  for  which  the  said 
Nathanid  Russdl  hath  recovered  a  jw^pnttit  i^gainst 
the  said  Joseph  and  William  Rnsadl/' 

No  part  of  this  judgment  has  ever  been  paid,  and  Jo- 
seph and  William  Russell  are  iimtvent  The  state  of 
things,  then,  has  perhaps  not  yet  occurred  in  wMch  Jo- 
seph and  WiHiam  Rossel  could  demand  tt»  ezucittiDnt 
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of  the  trust:  taoA  Hbe  CMrty  AoHg^  with  seae  herfte:  &0ti«u 
ttcHif  feds  constnuaed  to  decide  thi^  under  the  terms  of       v. 
this  trust,  Nathaniel  Ruasell  claiming  fliroagh  Joseph  tLAU^t 
and  "Wilban  Ruaaell^  cannot  demand  its  execution  di*     nx'ns. 
rectlj  to  bifflseit 

II  also  appears  lliatf  in  September,  1796,  Robert 
Jf  amtf  and  Go.  assigned  to  Loomis  and  TillinghaB^ 
Gertan  personalties  m  trost  This  assignment  was 
sarrendcmd  to  Clark  and  N^htingale  in  consideratioil 
of  notes  to  a  large  amount,  in  which  Loomis  and  Til- 
linghast  were  bound  for  Robert  Marray  and  Co«  It 
appears  that  Clark  and  Ni^tingale  are  otherwise  se- 
cured with  respect  to  these  notes :  at  leas^  there  is  rea« 
ann  to  bettsTe  that  they  are  secum 

Clark  and  Nightingale,  haviiig  taken  fliis  assign- 
inant  with  notice  of  the  tros^  take  it  clothed  with  the 
trust  Tbejr  are  trustees  for  the  same  uses  and  to  the 
same  exterft  with  Loomis  and  TilUagbast 

A  paper  appears  in  the  cause,  which  purports  to  be 
ttie  sflsigmBent  to  Loomis  and  TilUngbast  The  assign- 
m^ft  Is  in  trust,  Arst,^  to  repay  ttiemselves  any  sums 
which  they  may  pay  on  account  ef  certain  undertak- 
iiigs  made  by  them  for  Robert  Mmrray  aild  Co.  and» 
seconiHy,  tn  trust  ^^  to  pay  to  Joseph  and  William  Rus- 
sell all  sach  monies  as  they  shall  be  HaUe  to  pay,  as 
guaranty  as  aforesaid,  to  NaOianiel  Russell  upon  bills," 
&e.  vedting  the  WHs  for  whfeh  this  suit  is  instituted; 

It  is  9&Ukd  in  this  Court,  that  the  person  for  whose 
benett  a  trust  is  created,  who  is  to  be  the  ultimate  re* 
cei^ver  of  mom^,  may  sustain  a  suit  iii  equity i  to  have  it 
paidfmcay  to  Mmself. 

This  trust  being  to  pay  Joseph  &  William  Russell^  a 
sum  ttey  are  liiAile  to  pay  to  Nathaniel  Russell,  and  be- 
ing created  in  such  terms,  that  the  money  is  certainly 
payabkto  tikem,  the  purposes  inequity  will  be  best  e& 
fected  by  decreeing  i^  in  a  case  like  the  present,  to  b6 
paid  directty  to  Nathaniel  RasseU.  Iiidi^d,  a  Court 
ought  not  to  decree  a  payment  to  Joseph  &  WiHiam  Rus^ 
seU,  without  security,  that  the  debt  to  Nathaiiei  Bni^ 

VOL.  vn-  i* 
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KussEix      But  it  is  not  shown^  by  any  legal  evidence^  that  this 

T.        paper  is  the  asstgament  ivhich  was  made  iu  trust  to 

olark'8  Loomis  &  Tillinghast^  and  transferred  by  them  to  Clark 

bx'bs.     &  Nightingale.    Its  verity  is  not  admitted  by  the  De- 

.....^.....1.^  fendants,  nor  proveil  by  the  Plaintiff. 


Nor  are  the  circumstances  under  which  the  transfer 
was  made,  nor  the  preset  circumstances  of  the  trusty 
sufficiently  before  the  Courts  to  enable  it  to  decide  with 
certainty^  whether  the  prior  trust  to  Looniis  &  HUing- 
hast  is  satisfiedy  or'otherwise  so  secured^  that  the  trust 
fund  may  now  be  applied  to  the  debt  of  Joseph  &  William 
Bussell. 

Could  these  defects  be  supplied,  the  Court  would  still 
be  unable  to  decree  in  favor  of  the  Plaintiff^  for  want  of 
proper  parti^. 

The  incapacity  imposed  on  the  Circuit  Courts  to  pro- 
ceed  against  any  person  residing  within  1;he  United 
States,  but  not  within  the  District,  for  which  the  Court 
may  be  holden,  would  certainly  justify  them  in  dispen- 
sing with  parties  merely  formal*  Perhaps  in  cases 
where  the  real  merits  of  the  cause  may  be  determined 
without  essentially  affecting  the  interest  of  absent  per- 
sons, it  may  be  the  duty  of  the  Court  to  decree,  as  be- 
tween the  parties  before  them.  But  in  this  case,  the 
assignees  of  Robert  Murray,  &  Co*  are  so  essential  to 
the  merits  of  the  question,  and  may  be  so  much  aflP^^ted 
by  the  decree,  that  the  Court  cannot  proceed  to  a*  final 
.decision  of  the  cause  till  they  are  parties.  They  may 
contest  the  validity  of  all  the  deeds  under  which,  both 
parties  claim,  and  assert  in  themselves,  for  the  benefit  of 
the  creditors  generally,  a  right  to  the  whole  fund.  C^*- 
tatnly  this  Court  ought  not,  on  light  grounds,  and  with- 
out due  precaution,  to  change  the  hands  in  which  this 
fund  is  placed,  until  any  claim  of  the  assignees  to  it  nray 
be  decided. 

Should  this  difficulty  be  obviated  by  suspending  the 
effect  of  the  decree,  till  the  validity  of  the  trust  deeds 
should  be  decided,  or  by  directing  security  to  be  given, 
another  presents  itself,  which  cannot  be  removed.  Tke 
assignees  have  a  right  to  contest  the  claim  of  Nathaniel 
Kussell,  and  may,  either  deny  its  original  validity^  or 
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show  that  it  has  been  paid.    They  arcf  th€ii^  eflseiitial  bussyu 
parties,  and  the  Coart  ought  not  to  decree  in  favor  of       v. 
the   Plaiutiir,  withoat  thrai.    It  is  pos^le,  that  they  cl^iul's 
UMAj  consent  Co  make  themselves  parties  in  this  cause,    Ex'ns; 
and,  as  a  Court  may,  instead  of  dismissing  a  bill  brougnt 
to  a  hearing  without  proper  parties,  give  leave  to  ipake 
mew  parties,  the  Court  will,  in  this  case,  set  aside  the 
decree  of  the  Ctfcuit  Court,  dismissing  this  bill,  and  re<r 
mand  the  cause  to  the  Circuit  Court,  with  leave  to  make 
new  parties. 


8CHOOI<£R  CATHERINE  v.  THE  U.  STATES. 


1812. 

Feb.        13Ui. 


Mseut.*^  WasMngtonf  justice. 

If  the  eonaael 

THIS  case  was  dismissed  because  the  counsel  for  H^t^t^^ii^^ 
the  Appellant  had  not  furnished  the  Court  with  a  state-  f^nuah  the 
ment  of  the  points  of  the  case,  agreeably  to  the  general  ^^^I^^Jf 
rule  on  that  subject.  the  prntiof 

the  eaee,  the 

It  was  afterwards  reinstated  by  consent  of  parties.     dvnSned, 


BINGHAM  «c  oTHSBs  v  MORRIS  k  oTunns, 


1812. 

Feb.        ISlh. 


MEREDITH,  moved  the  court  to  dismiss  thia  J^^lf^^t 
appeal,  becanse  the  traasqript  of  the  record  was  not  filed  tiTmwiot 
wiOin  ^  first  Hx  days  of  the  term>  agreeably  to  the  not  filing  the 
general  nde  ftuUe  vd.  S.  p.  2d9.J .  The  transcript  was  [j^"^^ 
filed  on  the  latti  day  of  the  term  and  before  the  motion  within  the  fint 

apply  to  eMe^ 

The  CouBT,  (Wasbxnqton,  justice,  dbsentj  said  that  jjj^^j^j 
they  did  not  consider  the  rule  as  applying  to  any  cftse  u!rehwn filed 
where  the  transcript  shall  ha^e  been  filed  before  the  mo-  before  ^  bdo- 
tion  for  dismissal.  tioatodwms.; 
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THE  SL'OOP  AGTIVfi 


THE  UNITED  STATES. 


FresenL..,M  the  ju4ge$* 

THIS  was  an  appeal  from  the  sentenoe  of  the 
Tiieaeptttore  Circuit  Court  of  the  District  of  Connecticut  which  af- 
tLm  "ST'  firmed  that  of  tlie  District  Court  condemning  the  sloop 
wharf  of  m     Active  and  Cargo. 

port,  and  pro- 

tnd«f  hiStf  ^  ^^^^  '^^^I  stated  that  the  sloop  JSlctive  was  an  Ameri- 
there&om       can  vessel  duly  enrolled  and  licensed  for  the  cod-fisheiy 

twt  m  depar-  quired  to  be  given  by  such  vessels  under  the  several 
^-^SSite^^  *"^**  of  Congress  laying  and  enforcing  the  embargo; 
Semeaoini^of  and  had  a  permit  to  depart  and  be  employed  in  the  cod 

fte  8d  aeceioii  fishery. 

ti  the  anpple-  ' 

meotaiy  em- 

httiKoaetbf       That  in  the  night  between  tlie  4th  and  5th  of  July^ 

M^T^^c  ,f  ®^®»  *^  ^^^  P^*^  ^^  ^®^  London,  there  was  secretly 
veMd  had  ikot'and  Unlawfully  laden  on  board  her,  a  cargo  consisting 
5S?I^il^  of  barrels  of  beef,  fish,  butter,  &c.,  without  the  know- 
hefiire8eizare.1^g®  and  not  Under  the  inspection  «of  a  revenue  officer, 
Afieenaed  with  intent  unlawfully  to  proceed  with  the  vessel,  and 
is  liab^e^tofor-  <^argo  to  somo  place  without  the  port,  harbor  and  dis- 
rehnre  [aader  trict  of  New  London.  That  the  vessel  so  laden,  left 
^^^^  her  place  at  the  wharf  in  the  port  of  New  London,  in 
the  18th  of  Fe-  the  night,  without  the  knowledge  of  any  clmtom'  house 
forSiii^^i  oflcer,  without  a  license  or  permit,  and  witiiout  any 
lieeuiQg  vL  custom  house  papers,  and  departed  therefrom  and  out 
^Ifirniiing,  of  the  Said  port,  and  proceeded  on  her  said  intended 
^S^  b.  unlawful  voyage  to  some  place  to  the  custom-house  offi« 
tent* to  eany  oers  Unknown.  That  the  cargo  was  worth  more  than 
SSTX^e!^  600  dollars.  That  the  vessel  was  unlawfully  employed 
vidiont  a'  u.  in  trade  other  than  th$tt  for  which  she  was  licensed. 

oense(liei>eror,  - 

g^aTare  ^  The  facts  of  tiie cBse  appeared  to  be  as  stated  in  Ae 
^vtoHr  of  d(^  libel,  except  that  the  vessel  wais  seized  in  the  act  of 
2?mjSSIL  leaving  the  port,  but  before  she  had  gone  oat  of  ifae 
tare  and  hot  port^'  and  that  Gates,  theowner  of  the  greater  part  of 
£^  Bu?^  ^^  cargo,  was  neither  master,  owner  irar  HfoAieir.of 
00^'  targo  ia  the  vessel.  < 
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Pitkin  and  Bava,  tor  the  Apfi^^l^..  simt 

ACTIVE 

Three  questiooa  ariae  in  this  cause.         J  x. 

'.';*.•.  U.8TATES. 

1.  Whedier  the  vessel  and  cargo  were  f6i(eited.  by  — i 
being  laden  contrary  to  the  Sd  section  of  the  act  of^Bth  n<^  ^^^^  ^^ 
.april,  ±808— voL  9,  p.  146,  which  declares  that  «*  no S^S'wiJ 
^^ressel  shall  ifiouve  a  clearance,  unless  the  lading  to  the  maMcr, 
^«  shall  be  made  hereafter  under  the  inspection  of  Uie  ^^^|.^|||, 
'^  proper  revenue  officers,  subject  to  the  same  restnc-  ^  ' 
^  tions,  regulations,  penalties  and  forfeitures,  as  are 
«<  provided  by  law  for  the  inspection  of  goods,  wares 
^t  and  merchandize  imported,"  &c. 

2.  Whether  she  departed  from  a  port  of  the  United 
States  without  a  clearance  or  permit,  contrary  to  the  3d 
section  of  the  act  of  the  9th  of  January f  1,808— toL  9p 

3*  Whether  she  wais  employed  in  any  othcv  trade 
than  that  for  which  she  was  licensed,  contrary  to  ttie 
Sfid  section  of  the  act  of  February  ±8th,  1793,  for  en- 
roUing  and  licensing  vessels— «oi.  S,  jr.  193* 

- 1.  Upon  the  first  question,  nothing  will  be  added  to 
the  argimeats  urged  inthe  case  of  the  Faulma.  (MU 
p.iB.J 

Tha  only  penalty,  under  that  act,  for  lading  without 
the  inspection  of  a  revenue  officer,  is  the  denial  of  a 
elearanoe.    . 

There  was  no  law  then  in  force  to  punish  the  inUmt 
to  violate  the  eoriiaigo.    The  act  of  January  9th,  1809, 
'  (vd*  9,  p.  184  J  first  made  it  penal  to  lade  a  vessel  with 
thatialcnt. 

The  libel  does  not  charge  the  intent  to  be  to  export 
the  cargo  to  any  finngn  place,  which  was  the  evil  in- 
tended to  be  guarded  against  by  all  those  laws.  It  was 
■Mit  uihivfol  to  thmspwt  domestic  goods  from  one  dis- 
trict to  another  in  the  Uidted  States*  She  had  ^ven 
bond  accorfing  to  the  provisions  of  the  act  of  January 
Stk,  1805— f'voL  9,  p.  a,  J  not  to  imoeoa  to  any  foreign 
fsttionfiNcc* 


iOi  mta^tHtfE  CODBT  V.  .8. 


•^'  •- 


8i;oop         The  5th  a^Oll>*of  the  act  of  January  9th»/1809» 

ACTiTE    (coinmonI{<aiIei!l.the  enforcing  act)  first  made  the  vea- 

V.        sel  liab]9.tci/prfeiture  for  ladmg'withoat  a  permit  This 

v.sTATEs.  is  a  l^lQdmive  confession  that  tlie  law  was  not  so  hefore. 

*  -  It  a^nctiohs  our  construction  of  the  act  of  the  26th  cf 

.jjtorik  1808. 


• 


•  •  •.  • 


•    •  • 

• .  •  •  •  • 
•    •  • 


.;*«J**2.  It  appears  from  the  evidence  that  the  vessel  was 
seized  within  the  portf  about  a  mile  aikd  an  half  from 
the  wharf.       , 

She  did  not  <<  dtpart  from**  the  port,  and  is  tkerefbre 
not  liable  to  forfeiture  under  the  3d  section  of  the.  act 
of  January  '9th5 1808. 

3.  Was  the  JicHvt  engaged  in  any  trade  [other  than 
that  for  which  she  was  licensed]  within  the  meaning  Qf 
the  enrolling  act? 

By  the  32d  section  of  that  act,  voL  St,  p.  193»  it  is  de* 
clmredy  <'  that  if  any  licensed  vessel  shall  be  employed 
«  in  any  other  trade  than  that  for  which  she  is  lic^sed, 
<',such  vessel^  with  her  tackle,  appan^l  and  fomitore, 
^f  and  the  cargo  found  on  hoard  her^  shall  be  fcHfeited.'* 

The  object  of  this  provision  evidently  was  to  prevent 
smuggling,  and  other  frauds  upon  the  revenue.  Ijhis 
is  evident  from  various  expressions  and  provii^ns  in 
other  parts  of  the  act. 

Thus  the  33d  section  provides  that  if  the  cai^  be* 
long  to  a  person  other  than  the  master,  owner,  or  ma- 
riners of  the  vessel  so  trading,  and  if  the  duties  on  the 
cargo  have  been  paid  or  secured  according  to  law^  such 
cargo  shall  not  be  forfeited. 

The  reason  is,  that  the  revenue  cannot  be  defrauded 
if  the  duties  have  been  paid.  If  then  this  vessel  had* 
been  laden  with  foreign  goods,  and  the  duties  had  been 
paid,  tliey  would  not  have  been  forfeited^  a  fortiori, 
would  they  be  exempt  from  forfeiture,  being  American 
produce  and  not  liable  to  any  duty. 

So,  in  the  4th  section  of  the  same  act,  voL  2,  p.  ±71, 
bond  is  to  be  given  to  pay  to  the  United  SCatos  iyQ09 
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doliars  in  case  it  sfadl  appear  that  the  vessel  has  been     sloop 
em^yed  in  any  trade^toA^e^tfte  revffiM^  of  ^Ae  Umted  xcrvra 
StaUs  has  been  defrauded^  daring  the  time  the  license        v» 
was  in  force;  and  the  master  is  to  take  an  oath  tliat  v.9Tate8« 
she  shall  not  be  em^oyed  in  any  trade  whereby  the       i 
revenue  may  be  defrauded. 

.  By  the  5th  section,  it  is  declared  that  no  license  shall 
be  in  force  for  carrying  on  any  other  business  or  employ--  ' 
meat  than  that  for  which  the  vessel  is  specially  licensed ; 
and  by  the  6th  section,  every  vessel  found  trading  be- 
tween district  and  district,  or  between  different  j^aces 
in  the  same  district,  without  being  enroUed  and  Ucensed* 
if  laden  with  goods,  the  grarvth  or  manufadure  of  the 
Uitiled  States  onty,  (distilled  spirits  excepted)  or  in  bal- 
laatf  shall  pay  fimgn,  fees  and  tonnage,  but  if  she  has 
any  articles  of  foreign  growth  or  manufacture,  or  dis- 
tilled spirits,  the  vessel  and  cargo  shall  be  forfeited. 

The  license  which  the  sloop  AeJUvt  had  for  the  cod 
fishery*not  being  in  force  for  the  coasting  trade,  she 
was  found  trading  between  different  places  in  the  same 
district  without  a  license,  and  therefore  was  within  the 
6th '  section  of  the  act  j  and  being  laden  only  with  do- 
mestic produce,  was  only  liable  to  pay  foreign  fees  and 
tonnage. 

By  the  8th  section*  if  a  vessel,  enrolled  and  iicensedy  ^ 
shall  proceed  on  a  foreign  voyage,  without  giving  op 
her  enrolment  and  license,  and  being  registered,  such 
vessel,  and  the  goods  «o  mip&rUi  therein^  shall  be  liable 
to  forfeiture.  Under  this  section  the  vessel  must  actu- 
ally make  the  foreign  voyage  and  import  goods  before 
she  can  be  forfeited. 

• 

The  i2th  section  authorizes  a  change  of  the  master, 
and  requires  th<?new  master,  or  the  owners  to  make 
oath  that  the  vessel  shall  not,  while  the  license  continues 
in  forcej  be  employed  in  any  manner  whereby  the  rexe^ 
mie  may  be  d^^tatied. 

By  the  2ist  section,  a  licensed  fishing  vessel  trading 
to  a  foreign  port  without  a  license  or  permit  therefor, 
is  only  liable  to  forfeiture  in  case  she  be  found  within 
three  lei^iies  of  tlio  coast  with  foreign  goods  on  board 
to  the  value  of  500  dollars*    Domestic  goods  found  on 
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SI.OOP    board  are  not  liable  to  forfeiture.    It  cannot  flierefore 

▲cTivs    be  supposed  that  the  legislature  intended  to  render  soch 

V.        a  vessel  liable  to  forfeiture^  for  carrying  domestic  goods, 

F.  STATES,  upon  wbich  no  duties  were  payable,  from  one  part  of  a 

■     ■  port  to  another. 

The  act  of.  taking  on  board  certain  domestic  good» 
and  carrpng  them  from  dne  part  of  the  port  to  another 
is  not  such  a  trade  as  was  contemplated  in  the  32d  sec- 
tion of  the  act.  Such  a  construction  would  be  contrary 
to  the  spirit  of  the  whole  act. 

All  that  can  be  said  is^  that  she  took  in  the  goods 
with  intent  to  trade ;  but  this  is  not  trading.  Such  an 
intent  is  not  punishable. 

Dallas,  attorney  of  ike  United  States  Jar  the  District 
of  Pennsylvania,  and  PiiiKirEir,  Mtomey  Oeneral  of  the 
JJniUd  SUjAe^J&r  AppefUes. 

The  parties  engaged  in  this  transaction  were  consci- 
ous that  it  was  an  unlawful  business.  This  vessel  was 
confined  by  law  to  the  cod  fishery.  She  could  not  lawr 
fully  carry  on  the  coasting  trade. 

She  was  laden  in  the  night,  and  was  towing  out  of 

the  harbor  when  she  was  seized.    Gates,  who  claims 

the  cargo,  appears  to  be  master  for  that  voyage — at 

least  he  had  the  use  of  the  vessel,  and  was  on  board 

,  and  there  was  no  other  master. 

1.  The  first  enquiry  is,  whether  this  vessel  is  liable 
to  forfeiture  under  the  embargo  law,  and 

2.  Whether  she  is  liable  under  the  enrolling  and  li- 
censing act. 

1.  She  departed  from  a  port  of  the  United  States 
without  a  clearance  or  permit,  contrary  to  tlie  act  of 
January  9thf  1808 — voL  9,  p.  11,  $  3. 

To  depart  from  a  port,  does  not  mean  to  go  out  of 
the  port.  She  departed  from  the  port  when  she  set 
sail  to  leave  the  port — ^when  she  broke  ground.  This 
is  the  construction  always  given  to  policies,  wh^n  the 
insurance  is  from  (not  at  ami  from)  a  eeriaiir  pork 
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2.  The  (rolectioD  of  tke  Mf^noe  was  not  the  only     slot? 
obj^bct  of  Ae  profcifcition  to  uie  the  licenM  for  another    actitb 
purpose  than  thiA  for  which  it  waa  giyen.    It  waa  ma-       v. 
terial  to  knew  in  what  kind  of  trade  every  veeael  waa  v^nAT^d 
engtiged.    All  the  aectiona  which  hate  been  cited  show  ■■ 

that  it  waa  the  intention  of  the  lef^ature  to  prohibit 
the  Teasel  fk^m  engaging  in  any  other  employment 
than  that  for  which  she  waa  licensed,  although  such 
employment  should  not  in  any  manner  affect  the  reT«- 
nue.  It  is  a  plain  and  express  prohibition  under  the 
penalty  of  foHeiture  of  vessel  and  cargo— 4uid  it  is  un- 
necessary to  enquire  into  the  motives  of  the  legislature* 

Sbe  was  engaged  in  the  business  of  carrying  godds 
firom  one  place  to  another— and  this  was  an  employ- 
ment or  trade  for  wiiich  she  had  no  license.  She  was 
as  mwab  enraged  in  trade  at  the  inception  as  she  would 
bare  been  at  the  consummation  of  the  voyage.  It  was 
not  necessary  that  she  sbould  have  finished  the  voyage, 
w  have  been  engaged  in  buying  and  selling. 

FAruanfM. 

MAB8HAIX9  Chitf  JuiHee,  delivered  tiie  opinion  of  the 
court  as  follows  :* 


Tbe  sloop  Active^  a  vessel  licensed  fbr  the  fishing 
trade,  was  laden,  in  the  night  of  the  4th  of  July  in  the 
year  iSOS,  in  the  port  of  New  London,  and  was  seized 
by  the  revenue  oAcer,  after  having  left  the  wharf  with- 
out a  clearance,  under  circumstances  which  justify  a 
belief  that  she  was  about  to  proceed  oti  a  foreign  voy- 
age in  violation  of  the  acts  laying  an  embargo.  The 
vessel  and  cargo  were  libelled  as  having  been  forMted 
under  Che  laws  of  the  United  States,  and  were  both 
condemned  in  the  District  Conrt,  which  sentence  waa 
affirmed  in  tlie  Circuit  Cooit. 

TUs  sentence  is  supported  on  the  part  of  the  United 
States  under  the  5d  section  of  the  supplementary  act  to 
the  act  Ivjiog  an  embargo,  and  the  S2d  section  of  the 
act  Ibr  enrolling  and  licensing  ships  or  vesaek  to  be 
emirfoyed  in  tto  coasting  trade  and  fisheries* 

VOI^  VIL  15 
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SLOOF        This  court  is  of  opinion^  that  however  criminaltbe 
jlCTivE    intentions  of  those  on  board  the  Active  might  have 
T.        been,,  neither  the  vessd  hdr  cargo  were  forfeited  under 
tr.sTATES.  the  3d  section  of  the  «<  act  supplementary  to  the  act,  en- 
<— — — «— ^  titled  an  act  laying  an  embargo  on  all  ships  and  vessels 
in  the  ports  and  harbors  of  the  United  States/'  because 
she  appears  to  have  been  seized  in  port;  and  a  depar- 
ture from  port  without  a  clearance  was  necessary  to 
consummate  the  offence. 

The  case  is  undoubtedly  within  the  words  of  the  3Sd 
section  of  the  enrolling  and  licensing  act  The  Active 
was  a  licensed  vessel  employed  in  a  trade  other  than 
that  for  which  she  was  licensed. 

The  argument  that  this  act  was  intended  merely  to 
secure  the  revenue,  and  that  its  provisions  do  not  con- 
template a  vessel  laden  with  domestic  produce  not  sub- 
ject to  duty,  has  been  urged  with  great  force  and  cer- 
tainly derives  much  strength  from  the  various  sections 
of  the  act  which  have  been  quoted.  But  the  words  of 
the  S2d  Sjection  are  explicit*  and  although  other  pre* 
ceding  sections  furnish  much  reason  for  Selieving  that 
a  forfeiture  in  a  case  where  the  revenue  could  not  be 
defrauded,  might  not  be  contemjj^ated  by  the  legislature, 
yet  they  are  not  so  expressed  as  to  control  the  S2d  sec- 
tion. The  Active  and  her  cargo,  therefore,  must  be 
considered  as  forfeited,  except  so  far  as  they  come 
within  the  33d  section. 

That  section  is  in  these  words :  m  Provided  oevertfie- 
^  less,  and  be  it  further  enacted,  That  in  all  cases 
«'  where  the  whole  or  stny  part  of  the  lading,  or  cargo 
tt  oil  board,  any  ship  or  vessel,  shall  bdong,  bgm  JidCf 
<<  to  any  person  or  persons  other  than  the  master,  own- 
«« er,  or  mariners,  of  such  ship ,  or  vessel,  and  upon 
«<  which  die  duties  shall  have  been  previously  paid  or 
«<  secured,  according  to  law,  shall  be  exempted  from 
<«  any  forfeiture  undco*  this  act,  any  thing  therein  con- 
«^  tained  to  the  contrary  notwithstuiding.'' 

• 

In  this  case  the  libel  states,  that  Billings  and 

Morgan  were  owners  of  the  vessel,  and  a  cer- 
tain Gates  owner  ^f  the  cargo.  A  claim*  is 
filed  by  BUHngs-and  Morgan  for  the  vessd  and  part  of 
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die  cargo^  and  by  Gates  for  the  residue  of  the  cai^.     sloof 
It  appean»  theo^  both  from  the  libel  and  claiii>9  thstt  a  actite 
part  of  the  cai^  did  **  belongs  Inma  fide,  to  a  person       v. 
other  than  the  master,  owner  or  mariners  of  the  ship^ir.sTATES, 
or  yessel.^    This  part  of  the  cargo  comes  completely 
within  that  part  of  the  description  which  rdates  to  the 
ownership  of  tlie  property.    But  the  goods  on  board 
hcdng  liable  to  no  Auty,  the  duties  could  not  have  been 
previously  paid  or  secured* 


The  court  condders  this  section  as  manifesting  a 
dear  intention  in  the  legislature  to  exempt  from  for- 
fintfii^  a  cargo  not  belonging  to  the  owner,  master  or 
mariners,  provided  that  cargo  was  not  liable  to  duties, 
iFhether  this  condition  was  produced  by  a  previous 
payment  of  duties,  or  by  a  perfect  exemption  from  du- 
ties, must  be  immaterial.  Duties  cannot  be  paid  or  se- 
snred^  according  to  law,  on  goods  not  liable,  by  law,  to 
duty.  The  legulature  must  be  understood,  when  say- 
ing  «  upon  which  the  duties  have  been  previously  paid 
or  secured  according  to  law,*'  to  mean,  "  upon  which 
the  duties,  ifamf,  have  been  previously  paid,"  &c. 

It  is  the  opinion  of  the  court,  that  the  sentence  of  the 
Circuit  Court  be  reversed  as  to  so  much  of  the  cai^go  of 
the  sfoop  Active  as  is  claimed  as  the  property  of 
Gates,  and  be  affirmed  as  to  the  ycasel  a^d  the  residlie 
oC  the  cargo. 

And  it  is  directed  to  bp  pettified  that  therfe  y:^ 
probable  cause  of  seizure. 


HAWTHORNE,  CLAIMANT  ^^^^ 

OF  THE  BRIG  CLARISSA  CLAIBORNE         ^^^      ^ 


THE  UNFTED  STATES. 

* 


Pre8enL..ja  the  Judges* 

THIS  was  an  appeal  feom  the  sentence  of  the  District  Thk  Court 
Conrt^at  N«w  Orleans,  condemning  thpllrigCtori«»a;2[^^S5oJ  to 
audbome,  for  yiolating  a  lawrf  tbe  ¥nited  States.  t«k«  new  ^ti- 


4Q»  9I7FBSBIS  CO^^T  U.  & 

KAV«         HiMs  Move4  for  a  oerfiorori  upon  a  Nnesfioa  of 
VkosirBy  AimifiutMm  of  the  recordf  in  not  sending  op  w  df^posi* 
ejJLifXf^T*  |ioii0  of  Ibe  witaessescs. 
OF  aaio 
cxiA&isftA     Mymuu»  C%,  X-^Wbat  prevwtB  yoa  frfm  prodao 

CLAi-     ing  the  wltaeosoo  here*  or  taking  their  depositions  d€ 

BOBNv    novo* 

V. 

ir.fTATBi.     Habs^  SuQ;estedi  a  douH  i^betber  esMs  f6r  liola* 

.,^1  Hon  of  the  EmbargOf  are  cases  of  odmifiatty^  or  of  pri» 

tottftobe     jurtodtCtioil, 

naedlisre,  m  "^  ' 

niinity  Joris-      Howevor,  cMi  a  sulisequent  day  he  moved  for^  and  obv 
^t^         tained  a  commission  to  take  the  depositions  of  witnesses 

at  New  Orleans*  to  bo  used  oil  the  trial  in  this  Conrt^  at 

the  next  term* 

A  like  commission  was  granted  in  the  case  of  WiUiam 
find  ^iSlsrmroyd,  at  this  term. 


ES 


I  I'M   »a« 


THE  UNITED  STATES 
IW^  JOHN  GOODWIN. 


s 


No  vrit  of  er.  THIS  was  an  action  of  debt  brought  originally  in  the 
ror  lies  to  the' District  Coiirt»  for  the  District  of  Pennsylvania,  by  the 
cSlrt*3?the  ^"^*^  states,  against  John  Goodwin,  for  15,000  dol- 
UnUed  Stotes,  lars,  as  a  penalty  for  not  entering  goods  agreeably  to  the 
to  reverse  the  prime  cost,  at  the  place  of  exportation,  wifii  intent  to  de- 
^Stc  A'  ^^^^^  ^^^  revenue.  The  judgment  of  the  District  Court, 
fo  n  eivii  M-  which  was  in  favor  of  the  United  States,  was,  upon  a 
£^;^^  writ  of  Error,  reversed  in  the  Circuit  Court ;  and  there- 
up  to  the  Ci^.  upon  the  United  States  sued  out  the  present  writ  of  £r- 

triet  Court,  by 

vritof  errpr.  4  doubt  haying  been  soggesfedi  whether  this  Court 
could  take  iurisdictioii  by  Writ  ^  JEivor,  in  a  civil  ac- 
tion, which  had  been  carried  up  by  writ  qfBrrwr,  from 
the  JHslHct  Cmri  to  llie  Ctrouif  fkw*.  that  qoiilioBt 
was  submMid  fn  tUs  Co^rl  without  ai^^miia^t 
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At  a  ftobeequeiitdajf  viz ;  March  10^  all  the  Judges  r,  states 
iBg  present.  v. 

GOODWUr. 

Vf  ABvaafoTM,  J.  delirered  the  opinion  of  the  Court  .^^..i.^.^. 
follows : 


This  case  stands  upon  a  writ  of  error  to  the  Circuit 
Courtf  for  the  District  of  Pennsylvania*  By  the  record, 
it  appearsy  tiiat  an  action  of  debt  was  broughtf  in'  the 
name  of  the  United  States,  against  the  Defendant  in  er- 
ror, in  the  District  Court  oif  Pennsylvania;  inwhidi 
judgment  was  rendered  for  the  United  States.  On  a 
writof  error  to  the  Circuit  Court  for  that  District,  that 
judgment  waa  reversed ;  and  upon  like  process,  the 
canseliasbeca  brought  into  this  Court,  for  re-examina* 
tion.  A  rule  has  been  obtained  by  the  Defendant  in 
error,  opon  tbe  United  States,  to  show  cause  why  the 
writ  of  error  should  not  be  dismissed ;  and  the  ground  of 
the  rule  is,  thai,  as  the  cause  was  not  removed  from  the 
District  into  the  Circuit  Court,  by  appeal,  but  by  writ  of 
error,  tiiere  is  no  provision  in  any  of  the  laws  of  the 
United  States^  giving  jurisdiction  to  this  Court,  to  re- 
examine the  judgment  of  the  Circuit  Court,  upon  a  writ 
of  error  or  otherwise.  This  question  can  only  be  de- 
cided by  an  attentive  consideration  of  the  different  acts 
of  Congress  on  this  subject. 

The  21st  section  of  the  judicial  law  of  1789,  declares, 
that  from  final  decrees  in  a  District  Court  in  cases  tjod- 
ndraUy  and  fnaritime  jwrisdictionf  where  the  matter  in 
dispute,  exchiave  of  costs,  exceeds  300  dollars,  an  ap* 
pealaball  be  allowed  to  the  Circuit  Courts  The  22d  section 
provides,  that  final  decrees  andjudgmentsincitntac/tofw, 
in  a  District  Courts  where  the  matter  in  dispute  exceeds 
the valoe  of  60  dollars,  exclusive  of  costs,  may  be  re-ex- 
aminctt  and  reversed  or  affirmed  in  a  Circuit  Court,  up- 
on a  writ  aferrwr.  This  section  then  proceeds  to  de- 
clare^ that,  uponalikeproce8s,(thatistosay,upona  writ 
of  error,)  may  final  judgments  and  decrees  in  dvil  aeHans 
and  mats  m  JBqmtif,  in  a  Chrcuit  Court,  brought  there 
by  orii^nd  process,  or  removed  there  from  the  State 
CoHPte,  «r  fty  mppeal  from  a  JHsMct  Court,  where  the  va- 
lao  exoMds  tjd09  doHars,  e^iclusive  of  costs,  be  rerex- 
ami^HBdrtvimd  or  al^rawd  in  tha  Supreme  Cpnrt. 
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tr.  STATES     The  2d  section  of  the  act  of  the  dd  of  March^lSOd^m 

V.        far  changes  the  above  sections  of  the  act  of  1799^  that 

GooDwiK.  wheres»  the  Jatter  allows  an  appeal  from  the  District  to 

the  Circuit  Courts  only  in  admiralty  and  maritinie  cases^ 

where  the  value  in  dispute,  exclusive  of  costs,  exceeds 
300  dollars,  the  former  provides,  an  appeal  from  all  final 
judgments  or  decrees  in  a  Oistrict  Cowrt,  where  the  mat* 
ter  in  dispute,  exclusive  of  costs,  exceeds  50  doUarSf 
and  also  an  appeal  to  the  Supreme  Court,  from  all  final  de- 
crees and  judgments  in  a  Circuit  Court,  in  cases  of  Equi- 
ty, of  Admiralty  and  Maritlmejuriadiction,  and  of  prize 
or  no  prize,  where  the  value,  exclusive  of  costs,  exceeds 
2,000  dollars.    But  this  law  makes  no  provision  for  the 
appellate  jurisdiction  of  the  Supreme  Court  in  any  otiier 
cases  than  those  aboVe  mentioned.    Consequently,  we 
must  refer  to  the  sections  of  the  act  of  1789,  before  no- 
ticed, (which  are  still  in  force,  except  so  far  as  thware 
inconsistent  with  the  provisions  of  the  act  of  180^  to 
see  in  what  cases,  other  than  those  provided  for  by 
the  act  of  1803,  the  Supreme  Court  can  review  the  de- 
cisions of  the  Circuit  Courts.    It  has  been  shown,  that 
all  final  judgments  or  decrees  in  civil  actions  and  suits 
in  equity,  in  a  Circuit  Court,  brought  there  by  original 
process,  or  removed  from  the  Stale  Courts,  or  by  appeal 
from  a  District  Court,  may  be  re-examined  in  the  Su- 
preme Court,  upon  a  writ  of  error.    But  no  case  can, 
under  this  act^be  removed  from  a  District  Court  byop- 
pealf  except  it  be  of  admiralty  and  maritime  jurisdic-^ 
tion ;  and,  consequently,  under  the  literal  construction 
of  this  law,  no  other  cases  could  be  carried  firom  the 
Circuit  Court  to  tlte  Supreme  Court.    The  question 
then,  is,  whether  the  word  appeal,,  in  the  22d  section,  is 
to  be  understood  technically,  or  merely  as  descriptive 
of  the  appellate  jurisdiction  of  the  Superior  Court, 
without  regard  to  the  particular  mode  by  which  a  cause 
is  transmitted  to  that  jurisdiction?     This  question  ap- 
pears to  have  been  considered  by  the  Supreme  Court 
so  early  as  the  year  1796,  in  the  case  of  ffiscart  v* 
Dauchy.    Chief  Justice  Elhiworth,  In  delivering  tlic^ 
opinion  of  the  Court  in  tiiat  case,  expresses  himself,  as 
follows : — *^  The  act  of  1789,  speaks  of  appeal  and  writ 
of  error,  but  does  not  confound  them.  They  are  to  be  un- 
derstood according  to  th^ir  ordinary  acceptation.    An 
appeal  is  a  civil  law  process,  and  ranoves  a  cause  en- 
tirely, subjecting  the  Ian?  mi  tad,  to  a  review  and  n* 


FEBRUABT  TERM  lSi2.  Ill 

Mai.  A  writ  of  error  is  a  commm  law  process^  and  v.  statbb 
remoTes  for  re^xaminatioiiy  nothing  but  the  law.  This  v. 
statute  observes  this  distinction.  In  aclmiraitjr  and  oooDwnr. 
maritime  causes*  an  appeal  is  allowed  from  the  District 
to  the  Circuit  Court,  iif  the  matter  in  dispute  exceeds 
300  dollars,  and  jet  deems  and  judgments  in  civil  ac- 
tions may  be  removed  by  writ  of  error,  from  the  Dis- 
trict to  the  Circnit  Court,'  though  the  value  barely  ex- 
ceeds 50  dollars.''  In  another  part  of  this  opinion*  the 
j«dge  kddSf  c'fliat  as  to  the  appellate  jurisdiction  of  the 
Supreme  Court,  the  2S;d  section  says,  oitd  vpon  a  like  pro- 
cesf,  that  is»  upon  a  writ  of  error,  shall  final  judgments 
and  decrees  in  civil  actions,  viz  :  cases  not  criminal, 
and  suits  in  equity,  fcc — Among  the  causes  which  may 
be  brousbt  to  the  Suin^eme  Court,  by  writ  of  error,  are 
oases  which  had  been  removed  to  the  Circuit  Couit,  by 
appeal  from  a  District  Court,  which  can  only  be  cases 

and  maritime  jurisdiction/' 


The  objection  made  to  this  interpretation  of  the  word 
appeal,  that  jodgments  in  civil  actions  at  common  law, 
comflMnced  in  a  District  Court,  could  be  re-examined 
only  in  a  Circuit  Court,  if  well  founded  in  itself,  could 
not,  with  any  propriety*  be  addressed  to  courts,  after 
the  l^;islative  meaning  of  the  term  is  ascertained.    The 
technical  distinction  between  a  writ  of  error  and  an  ap- 
peal, and  between  the  different  cases  to  which  they  were 
appKcable,  was  cleariy  marked  in  the  act  of  ISth  Fe- 
bruary, iSOl,  which  was  afterwards  repealed  by  the 
act  of  the  8th  of  March,  1802.    The  former  act,  after 
providing  for  the  removal  of  all  ^nuZ  judgments  or  de- 
crees, above  the  value  of  BO  dollars,  from  a  District  to 
a  Circuit  Courts  by  appeal,  and  by  a  like  proceeding 
for  a  removlBl  to  the  Supreme  Court,  of  those  cases  on- 
ly^  which  were  of  equity,  of  ailmiralty  and  maritime 
jurisdiction,  and  of  prize  or  no  prize,  proceeded  to 
provide  for  d^  actions  at  common  law*  originating  in 
a  District  Court,  by  declaring  that  final  judgments,  in 
-  such  cases,  if  of  a  certain  value,  might  he  removed,  at 
once,  bom  tlie- District  to  the  Supreme  Court,  by  writ 
of  error.    So,  that  asflie  law  stood  at  tiiat  time,  a  par- 
ty, in  cases  at  common  law,  had  an  election  to  carry  his 
case,  where  it  exceeded  2,000  dollars,  by  writ  of  error* 
from  the  District  to  the  Circnit  Court,  under  the  2^ 
section  of  the  act  of  1789,  but  without  the  privilege  of  pro- 
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V.  STATES  ceedmg  farther^  or  to  proceed  with  his  cause/ at  onoe^ 

V.        to  the  Suprane  Court,  passing  by  the  Circuit  Court.— ^ 

oooDwnr.  But  it  appeal  s  not  to  have  been  the  policy  of  the  legisla- 

—"———*  ture  at  that  time,  to  subject  the  decisions  of  the  District 

Court,  in  civil  cases  at  coyamon  law,  to  more  than  one 

re-examination  in  an  appellate  Court. 


sss 


1812. 

Feb.        SOtb. 


WHELAN 
THE  UNITED  STATES. 


CMesof  sei-        THIS  causc  standing  so  late  on  the  docket  that  it  was 

tiS'iS?S»bie"  "^^  **^'y  *^  ^®  ^^^^  ^^  ^^  **  ^^^  *®'^"*»  Dajuus,  for 
from  th^fiea,  the  United  States,  suggested  the  propriety  of  assigning 

^"^^'^  ft  particular  day  for  the  hearing,  as  it  was  a  case  of  im* 
trattmtbar^  portance,  and  involved  a  question  of  jurisdiction,  viz  : 
thenforbreach  whether  a  seizure  of  a  vessel,  on  waters  navigable  from 
^iL9^nt  ^'^^  ^ft  ^^^  vessels  of  ten  and  more  tons  burthen,  for 
cm\  caaes'of  breach  of  a  law  of  the  United  States,  was  to  be  tried  Jnf  a 
inlSmTu"'^'?^'^'  '^^^  question  was  said  to  be  important  because 
nMUedm/aiid  the  judgc  of  the  district  of  Pennsylvania  had  refused  to 
^^t^¥^  try  any  cases  of  that  kind,  until  the  question  was  final- 

w.thootaja,7.  jy  ^^^^  fcy  tfaig  Court. 

The  Court  accordingly  assigned  a  day  for  bearing 
that  question,  but  intimated  an  opinion  that  it  was  al- 
ready decided  in  the  cases  of  the  Vengeance  8.  Ball. 
297. — The  Betsy  and  CharloUe.  4.  Cranchf  4fi3.  and  Yea- 
ton  r.  Umied  States,  5.  Cranchf  281.  ^ 

E,  TiLGHMAK,  for  the  Appellant,  aflber  looking  intif 
those  cases,  abandoned  the  question  as  to  jarisdictioni 
considering  the  cases  cited  as  conclusive  against  him. 

TfiB  CottBT,  (all  the  judges  being  present,)  said  thirt 
the  question  had  been  certainfy  settled  in  this  Cowr^ 
upon  full  argument 
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THE  DNITBD  STATES  iSll 

THE  BRIO  ELIZA. 


Fr€9aiL..MlL  thejudgti* 

THIS  was  an  appeal  from  the  sentence  of  the  Circuit  A  itmk 
r  the  district  of  Delaware,  which  affirmed  that  7*^^. 


Court  fcM-  ^^  ^^w-^w  ^ «^,   ^„.^  -M-.-^^    .«Mi»  preeeedei  toft 

oC  the  district  Conrt  which  dismissed  the  libel,  and  or-  Sr^port, 
dered  the  vrasel  to  be  restored.    She  had  be«Q  seized  2?''^*'^j^ 
by  the  collector  of  the  district  of  Delaware,  for  having  pro-  Mt,?%m. 
«  ceeded  to  a  foreign  port  or  place,''  (viz :  to  Havanna)  fT  Mi,  1808» 
contrary  to  the  sd  uetim  (^theaet  tfjamuiry  OtA,  1808,  lH^^o^ 
fvoL  9.  p.  a,  J  ^sopplementary  to  the  act,  entitled  an  ber  retor^ 
^^act  Uying  an  embargo  on  all  ships  and  vessels  in  the  ^^^^!^  ~^ 
^^  parts  and  harbors  of  the  United  States  ;**  and/w*  hav-  MoStr  of 
tag  exported  from  the  VmUd  States  mndrp  goods,  &c.  ^^  ^^ 
contrary  to  the  4^  section  of  the  act  of  March  t^th,  1808,  AeO^JST  * 
''in  addition  to  the  act,  entitled  an  act  supplementary  to  «* 
<'ttie  act,  entitled  an  act  laying  an  embargo/'  &c.  fvol^ 
9.  p.  71.} 

By  the  Sd  section  of  the  act  of  January  9Uh  1808,  it 
is  enacted,  that  if  any  vessel  shall,  contrary  to  the  provi- 
^oos  of  tluLt  act,  or  of  the  act  to  which  that  is  a  supple- 
ment, proceed  to  a  foreign  port  or  place,  such  vessel  ^ 
shall  be  wholly  forfeited,  '<and  if  the  same  shall  not  be 
^*  seized,  the  ovmer  or  owners,  agent,  freighter  or  fac- 
^  tors  of  any  such  ship  or  vessel,  shall,  for  every  such 
'f  offence,  forfeit  and  pay  a  sum  equal  to  double  the  va^ 
'(Ine  of  tiie  ship  or  vessel  and  cargo,  and  shall  never 
f<  thereafter  be  allowed  a  credit  for  duties,''  &c.  <<and 
«f  the  master  or  commander  of  such  ship  or  vessel,  and 
'^  an  other  persons  who  shall  knowingly  be  concerned 
^<  in  snch  prohibited  foreign  voyage^  shall  each  respec- 
*'  tively  forfeit  and  pay  a  sum  not  exceeding  twenty 
<'  thousand,  nor  less  than  one  thousand  doUars^  for  eve- 
««  ry  such  offence,  whether  th6  vessel  be  seized  and  con* 
'«  damned  or  not" 

By  the  ^th  seetwn  ^  the  act  (f  Match  12lA,  1808,  it  is 
enacted^  ^^tbatil  sbaU  not  be  ^wfid  to  export  firom  tho 
tOL.  VIL  1« 
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* 

r*  STATES  **  United  States^  in  any  Bwiiiier  whstover,  any  goods 

v»        *'  wares  or  merchandize  of  foreign  or  domestic  growtii 

BRIG      '<  or  manufacturef  and  if  any  goods  wares  or  merchaH- 

EI.IZA.    ^  dize  shall,  daring  tie  continuance  of  the  act^  entitled 

«<  an  act  laying  an  endiargo,''  &c.  **  and  of  the  act  sup- 

''  plementary,''  &c.  '^contrary  t»  the  prohibitions  of  this 

^<  act,  be  exported  from  the  United  States  either  by  (and 

^<or  water,  the  Tessel,'*  ftc  <<  in  which  the  same  shall 

<<  have  been  exported,  shall,  together  with  the  tackle, 

**  apparel,'*  &c.  ^  be  forfeited,  and  ^  owner  or  owners 

<<  of  such  goods,''  &c.  «  antf  every  dther  person  knowu^* 

<<  ly  concerned  in  such  prohibited  exportatioof  shall  each 

«<  respectively  forfeit  and  pay  a  sum  not  excee^i^  ten 

•'  thousand  (Mlars,  for  every  such  affiance.'' 

Joseph  R.  Iitgersoix,  for  the  Appellees,  (the  Clai- 
mants of  tlie  vessel.) 

Contended,  that  as  the  vessel  was  once  out  of  the  ju- 
r»diction  of  the  United  States  after  the  ofieneo  commit- 
ter!, the  United  States  could  only  sue  for  the  penalty  of 
tlie  double  value,  and  could  not  seize  the  vessel  itself. 
That  the  offence  was  complete  before  the  return  of  the 
vessel,  and  while  she  was  absent  she  could  not  be  seiz^^ 
ed — ^that  the  words  **  if  the  same  shall  not  he  seized,  mean* 
if  the  same  cannot  be  seized*  That  as  the  vessel  could 
not  be  seized  before  her  return,  and  as  the  offence  wan 
complete  before  her  return,  the  case  had  happened  im 
which  the^  United  States  were  entitled  to  sue  for  tlie  dou- 
ble value;  and  as  the  forfeiture  of  the  vessel  and  the 
penalty  of  double  value  were  not  concurrent  and  cuniii*- 
lative  remedies,  the  United  States  could  only  resort  to 
the  latter.  The  right  to  seize  the  vessel  was  lost  by 
her  escape,  and  could  not  be  revived  upon  her  retuni. 
If  the  United  States  had  brought  suit  for  the  penalty 
before  the  return  of  the  vessd,  Ihey  might  havesuj^ort" 
ed  it,  although  the  vessel  should  have  returned  bel»re 
judgment*    Their  right  of  action  was  complete. 

Daujls, — om^ra* 

There  is  no  limitation  of  time  for  the  seizure--«-tiie  V)e»« 
sel  has  actually  been  seized,  and  thereby  the  United  States 
have  relinquished  their  daim  to  the  double  value.  If  the 
Vessel  could  be  selaed,  it  Is  prabaUte  tke  Unitsd  States 
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could  not  have  tteot«red  thedoiiblie  vdue;  mud  in  an  ac-  v.  states 
tion  thcirefer  It  iv*oold  have  been  neceflsaiy  for  the  United        v» 
States  to  prove  ttmi  the  vessd  could  not  have  liecn  seiz-     buq 
«d.    Tbis  could  ndt  be  pvoved  while  tlic  Tessel  was  I7-    sxizi. 
ingin  a  port  of  the  United  States^  liable  to  seiznre. 

Mtrdi  5tA.    M  the  judges  being  preseid, 

Masshau.,  CL  7.  stated  that  it  was  the  opinion  of 
the  Court  that  the  Tessd  was  liable  to  seizure ;  W 
that  a  majoritjr  of  the  Court  was  of  oiMtilon  that  the 
offence  was  not  complete  until  the  anivd  of  the  Tessel 
in  a  foreign  poll; ;  but  the  fhcts  nf  the  case  do  not  ap- 
pear so  as  to  enable  the  Court  to  decide  that  point  j 
the  cause  is  therefore  continued  for  farther  pi'oof. 


THE  UNTTEB  STATES 
70NAH  CAOSBT. 


Fdft.       SMi. 


« 

THIS  ease  is  fully  stated  m  the  following  opinion  of  The  tiOeto 
this  Gourty  which  waa  ddiraned  by  bod  m  be 

aeqnired  uid* 
lott  only  in 

SrtvkY,  JutHee,  m  i\i»  Mtb  ef  Febnnry»  aU  thetheMMr 
judges  iHsiBg  preaent  STSJttfS. 

place  vfaere 

A  writ  of  iftimsJoii  was  brought  by  fte  United  States  woh  i«4  n 
i^ainst  the  Defendant  in  error  to  recover  possession  ^i'^^' 
an  undivided  part  dt  cetfain  land  lying  within  the  dis« 
trict  of  Maine.  Upon  the  trial  of  the  cause  in  the  dls> 
trict  Court  of  that  ffistnct^  a  special  verdict  was  found 
by  the  jury,  upon  which  the  same  Court  ^ve  judgment 
in  favT^  nf  the  Defendant  in  error.  This  judgment  was 
nRerwards  aftrmtiB  in  the  Circuit  Coxrrt  of  Massachu- 
acttSy  and  fis  now  bclort  the  Supreme  Court  for  a  final 

VOClOiuu* 

By  the  qi^ial  verdict  it  appears  that  the  claim  f)t  the 
United  States  to  the  land  in  controversy  is  under  onp 
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|r.  f TlT^ft  Nalimiiel  Dowse,  who  derived  his  title,  if  anr>  frmn     ^ 
V.        an  instrument  stated  at  large  in  the  same  verdict,  and 

l.CBOSBT.  executed  in  his  favor  by  one  John  Nelson.  The  instru- 
ment is  wiUumt  a  seal  and  was  executed  at  the  Island  of 
Grenadat  in  the  West  Indies,  before  a  notary  public,  ac- 
cording to  the  mode  prescribed,  by  the  existing  laws, 
to  pass  real  estate  in  that  colony^-and  both  parties  were, 

at  that  time  residents  therein. 

•  - 

By  the  laws  of  Massachusetts,  no  estate  of  freehold 
inland  can  be  conveyed  unless  by  a  deed  or  conveyance 
wndtr  the  hand  and  seal  of  the  jiarty»^-4md  to  perfect  the 
title  as  against  strangers,  it  is  further  requisite  that  the 
deed  should  be  acknowledged  before  a  proper  magis^ 
trate,  and  recorded  in  the  registry  of  deeds  for  the 
county  where  the  land  lies. 

The  question  presented  for  consideration,  is  whether 
the Ux  lod  anUmctusoT  ihekx  loci  mft^is  to  govern 

in  the  disposal  of  real  estates.  4 

» 

The  Court  entertain  no  doubt  on  the  subject ;  and 
are  clearly  of  opinion  that  the  title  to  land  can  be  ac* 
quired  and  lost  only  in  the  manner  prescribed  by  tiie      « 
law  of  the  place  where  such  land  is  situate.    The  judg-  1 
ment  of  the  Circuit  Court  must,  therefore.  |>e  affirmed.^. 


-V 


i8|S.  THE  SCHOONER  EXCHANOB 

feb.       Sttb:  V, 

MfFADDON  &  OTHERS. 


•••«i^B->a^i*<- 


Present.. .M  the  judges. 

^^?!^T«  "^^^^  ^^^S  a  cause  in  which  the  sovereign  right 
fb^«ign  ■onre-  claimed  by  Napoxeon,  the  reigning  emperor  of  the 
«^«^^  French,  and  the  political  relations  between  the  UniteA 
ted  sti^  States  and  France,  were  involved,  it  was,  upon  thesug- 
jMWif «»  gestion  of  the  Attorney  General,  ordered  to  a  hearing 
21^21^  *"  preference  to  other  causes  which  stood  before  it  01^ 
teidfjfift     the  docket 


n  «   «' 
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It  was  an  appeal  from  the  sentence  of  the  Circuit  schombe 
Court  of  the  L'liited  States,  for  the  district  of  Pennsyl-      bx- 
Tania,  which  reversed  the  sentence  of  the  District  chahob 
Court,  and  ordered  the  vessel  to  he  restored  to  the  li*        v. 
beUants.  m'faddow 

&0THBB8. 

The  ease  was  this— -on  the  2^th  of  August,  ISil,  John 


M-Fadim  ^  Wiltiam  GretOwm,  of  the  State  of  Mary-  ^^^^J^ 
land,  filed  their  libel  in  the  District  Court  of  the  Uni-  ihwi  Uk  junL 
ted  States,  for  the  District  of  Pennsylvania,  against  the  ^^Jl^*** 
Sekofmer  Exchangef  setting  forth  that  they  were  her  **™^- 
sole  owners,  on  Sie  S7th  of  October,  1809,  when  she 
sailed  from  Baltimore,  bound  to  St.  Sebastians,  in 
Spain.    That  while  lawfuUy   and  peaceably  pursuing 
her  voyage,  she  was  on  the  SOth  of  December,  ISIO,  vi- 
olently  and  forcibly  taken  by  certain  persons,  acting 
under  the  decrees  and  orders  of  Napoleon,  Empemr 
efthe  Frenchf  out  of  the  custody  of  the  libeUants,  and  of 
thdr  captain  and  agent,  and  was  disposed  of  by  those 
persons,  or  some  of  them,  in  violation  of  the  rights  of 
the  libellants,  and  of  the  law  of  nations  in  that  behalf. 
That  she  had  been  brought  into  the  port  of  Philadel- 
phia, and  was  then  in  the  jurisdiction  of  tliat  court,  in 
poseemon  of  a  certain  DennU  ML  Begen,  her  reputed 
captain  or  master.    That  no  sentence  or  decree  of  con- 
demnation had  been  pronounced  against  her,  by  any 
court  of  competent  jurisdiction;  but  that  the  property 
of  the  libellants  in  her,  remained  unchanged  and  in  full 
force.    They  therrfore  prayed  the  usual  process  of  the 
court,  to  attach  the  vessel,  and  that  sbo  might  be  res- 
tored to  them. 

Upon  this  libel  the  usual  process  was  issued,  return- 
able on  the  30tb  of  August,  1811,  which  was  executed 
and  returned  4UXordingly,  but  no  person  appeared  to 
claim  the  vessel  in  opposition  to  the  libellants.  On  the 
6th  of  September,  the  usual  proclamation  was  made  for 
all  peivons  to  appear  and  show  cause  why  the  vessel 
should  not  be  restored  to  her  former  owners,  but  no  per- 
son a^iieared. 

On  the  isth  of  September,  a  like  proclamation  was 
flkude,  but  no  appearance  was  entered* 

OntbeiSOth  of  Sept^nber,  JIfr.  DoOm,  the  Attorney 
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SCHOOKES  of  tlie  United  States,  for  tlie  Dtistrict  of  PtnnflgArittiui^ 

£X*       appeared,  and  (at  the  instance  of  the  executive  depart* 

CHAH6B   ment  of  the  government  of  the  United  States,  aa  it  ia  an- 

V:        derstood,)  filed  a  svggestum,  to  the  foHtfuing  effect : 
M^vAiinoir 

^oTHEBs.  Protesting  that  he  does  not  know,  and  does  not  admit 
the  truth  of  the  allegations  contaiiied  in  the  Hbel,  he 
suggests  and  gives  the  court  to  andarataad  and  be  in- 
formed^ 


That  in  as  much  as  tiiere  exists  M^areen  the 
States  of  America  and  Napoleon,  emperor  of  FVanbe  and 
king  of  Italy,  &c.  &c.  a  state  of  peace  and  amitjr  ^  the  pub- 
lic vessels  of  his  said  Imperial  and  Hoyal  Majesty,  eon- 
forming  to  the  law  of  iiation8,«ndlaws  of  thesaid  United 
States,  may  freely  enter  the  ports  and  barbers  of  iSb^ 
said  United  States,  and  at  pleasure  depart  Ibercfiidm 
without  seizure,  arrest*  detention  or  molestation.  Th«t 
a  certain  pubUc  vessel  described,  and  known  as  the  ifo- 
laoUf  or  vessel,  No.  5,  belonging  to  his  said  Imperial 
and  Royal  Majesty,  and  actually  employed  ki  his  ser- 
vice, under  the  command  of  the  Sieur  Began,  upon  a 
voyage  from  Eunope  to  the  Indies,  baving  encountered 
great  stress  of  v^'eather  upon  the  high  seas,  was  compel- 
led to  enter  the  port  of  Philadelphia;,  for  refreshment 
and  repairs,  about  the  22d  of  July,  iSii.  That  having 
entered  the  said  port  from  necesnty,  and  not  volun- 
tarily ;  having  proemred  the  requisite  refreshments 
and  repairs,  and  having  conformed  in  all  thinjgs  to 
the  law  of  nations  and  the  laws  of  the  United  States, 
was  about  to  depart  fi*om  the  said  port  of  Pbliadel- 
pliia,  and  to  resume  her  voyage  in  the  service  of  his 
said  Imperial  and  Royal  Majesty,  when  on  tlie  2^^ 
of  August,  ISli,  she  was  seized,  arrested,  and  de- 
tained in  purauance  <rf  the  process  of  attachment  is- 
sued upon  the  prayer  of  the  libdlants.  That  tiie  naid 
public  vessel  had  not,  at  any  time,  been  violently  and 
forcibly  takeii  or  captured  frcmi  the  KbeHanis,  their  cap-, 
tain  and  agent  on  tiie  high  seas,  as  prize  of  war,  br 
otlieruise ;  but  that  if  the  said  public  vessel,  belonging 
to  bis  said  Imperial  and  Royal  Majesty  as  aforesaid^ 
ever  was  a  vessel  navigating  under  fte  flag  irf  the  Uni- 
ted States,  and  possessed  by  the  iibelkiitSy  dtSircm 
thereof,  as  in  their  libel  is  alleged,  (which  nevertfaeleflip 
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the  said  Attorney  does  not  admit)  the  property  of  the  schoovbe 
iibeUaatSy  in  the  said  veasel  was  seized  and  divested^       bx- 
and  the  same  became  vested  in  his  Imperial  and  Royal  chavob 
Majesty^  within  a  port  of  bis  empire,  or  of  a  country  oc-        t. 
cnpied  by  bis  arms^  out  of  the  jurisdiction  of  the  United  m'faddoit 
States,  and  of  any  particular  state  of  the  United  States,  &oth£B& 
acconJini^  to  the  decrees  and  laws  of  France,  in  such 
case  provided.      And  the  said  Attorney  submitting, 
whether,  in  consideaption  of  the  premises,  the  court  will 
take  cognizance  of  the  cause,  respectfully  prays  that  the 
court  wiH  be  j^eased  to  order  and  decree,  that  the  pro- 
cess of  attachmenty  heretofore  issued,  be  quashed ;  that 
thelibel  be  dismissed  with  costs ;  and  that  the  said  public 
vessel,  her  tackle,  be  belonging  to  his  said   Impe- 
rial and  Royal  Mqesty,  be  released,  &c.    And  the  said 
Attorney  brings  here  into  court,  the  original  eommissi&n 
of  the  said  SieurBegonf  &c« 

On  the  27th  of  September,  1811,  the  libellants  filed 

tfaeii'  answer  to  the  suggestion  of  the  District  Attorney, 

i»  which  they  except,  because  it  does  not  appear  to  be 

made  for,  or  on  behalf,  or  at  the  instance  of  the  United 

States,  or  any  other  body  politic  or  person. 

Tbey  aver,  that  the  schooner  is  not  a  public  vessel, 
beion^g  to  his  Imperial  and  Royal  Majesty,  but  is 
the  private  property  of  the  libellants.  They  deny  that 
she  was  compelled  by  stress  of  weather,  to  enter  the  port 
of  Phikidelphia,  or  that  she  came  otherwise  than  volun- 
tarily ;  and  that  the  property  of  the  libellants  in  the  ves^ 
sal  never  was  divested,  or  vested  in  his  Imperial  and 
Boyai  Majesty,  within  a  port  of  his  empire,  or  of  a 
coantiy  occupied  by  his  arms. 

The  District  Attorney,  produced  the  aflldavits  of  the 
3ieur  Begone  and  the  French  consul,  verifying  the  com- 
mission of  the  captain,  and  stating  the  fact,  that  the 
public  vessels  of  ^e  Emperor  of  France  never  carry 
wM;h  them  any  oQmt  document  or  evidence  that  they  be- 
long to  him,  than  Us  ftag»  the  commission,  and  the 
ponsession  iit  bis  officer^* 

In  the  commission  it  was  stated,  that  the  vessel  was 
On  the  4ih  of  October^  1811,  the  District  Judge  dis- 
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scMooiTER  missed  the  libel  with  costs^  upon  the  ground,  that  a  pub'     .*- 

EX-      lie  armed  vessel  of  a  foreign  sovereign,  in  amitv  with 

CHANGE  our  government,  is  not  subject  to  the  ordinary  judicial 

T.        tribunals  of  the  country,  so  far  as  regards  the  question 

M<FADDON  of  title,  by  which  such  sovereign  claims  to  hold  the 

&OTHEBS.  vessel. 

From  this  sentence,  the  libellants  appealed  to  the 
Circuit  .Court,  where  it  was  revised,  on  the  28th  of 
October,  1811. 

From  this  sentence  of  reversal,  the  District  Attorney, 
appealed  to  this  Court, 

DAI.LAS,  Attomty  of  the  United  8tates,far  the  district  of 
FennsylvarUa,  contended, 

1.  That  this  is  not  a  case  of  admiralty  and  maritime    . 
j-urisdiction. 

2.  That  the  public  character  of  the  vessel  is  suffi- 
ciently proved;  and 

3.  That  being  a  public  national  vessel  of  France,  she 
is  not  liable  to  the  ordinary  judicial  process  of  this 
country. 

1.  It  ought  to  appear  upon  the  proceedings  themselves 
that  this  is  a  case  of  admiralty  and  maritime  jurisdic- 
tion. 

In  England  tlie  jurisdiction  of  the  Court  of  admiralty 
comprehends  three  branches.  1.  The  criminal  juris* 
diction,  for  the  punishment  of  offences  committed  upon 
die  high  seas,  or  submitted  to  its  cognizance  by  the 
statute  law» 

2.  The  pn%e  jurisdiction,  as  to  captures  as  prize  of 
war,  on  the  high  seas.  3.  The  Instance  Court,  which 
has  jurisdiction  of  torts  committed  at  sea,  in  which  case 
locality  is  essential ;  and  of  marUinie  conira4:t8,  which 
are  also  perhaps  local. 

The  district  Courts  of  the  United  States,  have  the 
same  three  branches  of  jurisdiction,  but  the  jarisdictioi^ 
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must  be  shewn  in  the  proceedings,  together  with  the  au-  scHooirBm 
thority  to  seize  within  our  waters.    Laws  United  States,      ex- 
ToL  1.  p.  BS^sect  9. 11*     VoL  S.  p.  91,  sect.  6.  3.  DalL  6.  csjjiob 

But  the  libel  does  not  bring  the  case  within  either  of  M'Pabdok 
tbose  branches  of  jurisdiction.  The  libel  simply  states  &  othebs. 
that  wbile  she  was  lawfully  and  peaceably  pursuing  her 
Toyage^  she  was  forcibly  seized  under  the  decrees  of 
Napoleon,  emperor  of  the  French.  It  does  not  allege 
any  crime  upon  the  high  seas.  It  does  not  state  the 
sdzure  to  be  as  pri%e  qf  war.  It  does  not  allege  a 
tort  committed  upon  the  high  seas,  nor  any  maritime 
contract*  The  admiralty  has  no  jurisdiction  upon  the 
mere  poasesmon  of  the  vessel  in  our  harbors,  unconnect* 
ed  with  a  tart  on  the  high  seas.  Nor  upon  a  tort  com* 
nutted  here^  or  in  a  foreign  country-— nor  upon  a  mere  « 
question  of  title.  2.  Browne,  civ.  and  ad.  law  110^  111^ 
±15,  ±±^  ±±B,  116, 117. 

There  is  not  a  single  instance  of  admiralty  jurisdic- 
tion exercised  in  this  country  without  possession,  cou« 
pled  with  a  maritime  tort 

iS.  As  to  the  proof  of  the  public  character  of  the  ves- 
sel. The  is^,  the  public  commission,  and  the  jiosses- 
slon  of  the  officer^  have  always  been  sufficient  evidence^ 
at  sea  or  in  port-^and  for  fiscal  or  executive  purposes* 
^hy  should  it  not  be  sufficient  evidence  in  a  judicial 
proceeding?  No  public  vessel  ever  carries  any  other 
documents.  No  other  proof  of  property  in  the  sove- 
reign is  ever  required.  It  is  acknowledged  in  all  our 
treaties.  Even  the  common  law  requires  only  the  best 
evidence  which  the  nature  of  the  case  admits. 

In  the  case  of  Mr.  Piehon,  4.  DalL  321.  no  other  evi- 
dence of  bis  public  character  was  produced  or  requir- 
ed, than  a  letter  from  Talleyrand,  the  French  minister 
for  foreign  affairs.  Upon  that  evidence  he  was  dia* 
charged. 

Hasfeb,  for  the  AppeOtes* 

Admitted  that  the  commission,  the  flag,  and  the  pos- 
session, were  si^cient  evidence  of  the  public  character 
ti  the  vesseL 

Vol.  vn,  rr 
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l6fic6»rEft     DxltAS— The  priiici]ial  qtieertton  then  is>  wbether  a 
EX-       public  ilatidiial  re^I  of  France^  cotning  into  the  United 
cbANOB   Stated  to  repair>  is  liable  to  be  arrested  upon  the  claim 
Ms        of  title  by  an  individual  ? 

ftorfHEles^  This  vt^^l  was  seized  by  ii  sovereign,  ill  virtue  of 
>  ■■*  bi§  soVdfdij^  preroglitive.  In  such  a  case,  the  claim 
df  the  individual  merges  In  the  right  of  the  offended 
sovereign*  The  size  of  the  vessel  can  make  no  differ- 
ence. Upon  principle,  the  Royal  George,  belonging  to 
his  Britannic  majesty  is  as  liable  to  this  process,  as  the 
Balacu  No.  5.  Suppose  a  British  frigate  lying  at  New 
Tdrk,  and  one  of  her  seaman  should  escape  and  libel 
her  for  his  wageit^—the  same  argument  which  will  sup- 
port this  case  would  support  that. 

This  was  one  of  the  seizures  under  the  Rambouillet 
decree.  >ye  do  hot  justify  that  decree,  but  we  say  that 
whenever  the  act  is  done  by  a  sovereign  in  his  sove- 
reign character,  it  becomes  a  matter  of  negotiation,  or 
of  reprisals,  or  of  war,  according  to  its  importance. 

It  is  proved  that  she  arrived  in  distress — ^that  she  had 
been  sent  on  a  distant  mission  with  a  military  cargo. 
No  assent  to  submit  to  the  ordinary  jurisdiction  of  the 
country,  can  be  presumed  in  such  a  case  as  that.  She 
had  committed  no  offence  while  hei^e.  She  did  not  come 
to  tt'adei  Thel*c  was  no  implied  wave^  of  the  peculiar 
immunities  of  a  public  vessel.  The  right  of  free  pas- 
sage was  open  to  her*  as  it  was  to  the  public  vessels  of 
every  other  nation,  except  England,  whose  ships  were 
expressly  excluded  by  a  particular  statute. 

But  put  the  question  gencratty,  can  a  vessel  of  war, 
for  any  cauile,  be  attached  at  the  suit  of  an  individuld. 
In  doubtful  elites  the  argument  ab  incaiivetAentU  ought 
to  have  great  weightr  Tbo  jurisdiction  now  claimed 
Woiild  extend  to  M  mens  to  aUmU,  to  torts  and  to  coii* 
tracts ;  to  every  vessel  seized  in  a  foreign  port  and  ta- 
ken into  the  public  service.  Impressed  seamen  might 
libel  a  whde  British  squadron  for  their  wages.  Tke 
peace  of  our  ports  and  harbors  would  be  at  the  mercy 
of  the  Individuate.  It  would  be  impossible  to  carry  it 
into  practice.  The  sentence  of  the  Court  could  not  bo 
executed.    It  is  beautiful  in  theory  to  exOlaim  *'Jial 
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Justitia^s'^rfuU  cadump  hut  justice  is  to  be  ^^inistcred  scHooHKn 
with  a  due  regard  to  the  law  of  nations,  and  to  tlie       £:|. 
rights  of  other  sovereigns.    When  an  individual  re-  cuaviqe 
ceives  ao  injury  from  a  foreign  sovereign,  ke  must  com-        -»• 
j^ain  to  his  own  goycrnmentf  who  will  mstke  it  a  matter  m^fapdov 
of  negotiation,  and  if  justice  be  refused  may  graiyt  re- 4c  others, 
prisalsr  . 

Our  acts  of  Congress  never  subject  Ibreigii  public 
vessels  to  .  forfeiture.  The  non4ntercourse  act  (as  it  i^ 
c-aUed)  forfeits  privat^»  but  not  public  British  vesselsr-r 
the  public  vessels  are  forbidden  to  come,  if  they  dp 
come,  you  order  them  to  depaii;.  If  they  refuse  and  yo^ 
are  not  strong  enough  to  drive  them  iaway,  you  prohibit 
supplifia  to  them  ^  buty  ou  do  not  subject  them  to  forfeiture. 

We  do  not,  however,  deny  the  right  of  a  nation  to 
change  the  public  law  as  to  foreign  nationsy  upon  giv- 
ing notice.  We  may  forbid  the  entrance  of  their  pub- 
lic ships,  and  punish  tiie  breach  of  this  prohibition  by 
forfeiture ;  nor  do  we  deny  the  obligation  of  a  foreign 
sovereign  to  conform  to  pre-existing  laws,  as  to  offen- 
ce8^^-4uid  as  to  the  acquisition,  of  property ;  nor  his 
liability  for  his  private  debts  and  contracts.  Vatte(p 
4f26.  B.  2.  c*  18.  stet.  340.  S44<.  34r6,  So  if  a  sovereigQ 
descend  from  the  throne  and  become  a  merchant,  \s^ 
submits  to  the  laws  of  the  country.  If  he  contract  prio 
vate  debts,  bis  private  funds  are  liable.  So  if  he  cl^ar- 
ter  a  vessel,  the  cargo  is  liable  for  the  freight. 

Bot  in  the  present  case  he  appeai*s  in  his  sovereign 
character^  the  commander  of  the  national  vessel  e^err 
cises  a  part  of  his  sovei*eign  power ;  and  iu  such  a  casf 
no  consent  to  submit  to  the  ordinary  judicial  tribunals 
of  the  country  can  be  implied.  Such  imjilicd  consent 
must  depend  on  the oc/,  on  tXicyenoii^  sndonthe  subjecU 

Such  consent  is  implied  where  tlie  municipal  law, 
previously  provides  and  changes  tlic  law  of  riations-rr- 
wber^  it'reg^^adeM  trade — ^where  it  defmes  and  punislb- 
es  jcrmmSf  imd  wiiere  it  Axes  the  tenure  of  property 
realtor  pcfTsoi^.  3«t  it  cj^not  be  implied  where  the 
law  of  nations  is  unchanged — nor  where  the  implica- 
tion is  destructive  of  the  independence,  the  equality, 
^ttd  dignity  ot  <te  sovereign,  ^ch  a  jurisdiction  is 
not  given  by  th^  constitution  of  the  United  States,  nor 
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ftEooifrBR  18  it  mentioned  in  the  judiciarj  acts.    If  bo  important 
BX«      a  jaridcliction  was  intended  to  be  given^  it  would  cer- 
CHANGE  tainly  have  been  mentioned  and  regulated  hy  law.    It 
V*        cannot  be  derired  from  any  practical  construction  of 
M^ADDov  our  laws.    In  i79l>9  the  pubUc  vessels  were  not  seized* 
&0THEB8.  but  ordered  away.    The  impost  law,  (Laws  of  U.  8» 
VoU  4.  p.  SSI  9  sect,  31)  excepts  public  vessels^   from 
the  obligation  to  make  report  and  entry.    The  act  <tf 
March  Sd,  1805,  f  Fat.  7.  p.  334,  sect  4 J  for  the  pre- 
servation of  peace  in  our  ports  and  harbors,  gives  au- 
thority to  the  president  to  prohibit  the  foreign  armed 
vessels  from  entering  our  ports,  and  to  order  those  to 
depart  which  may  have  entered,  and  if  they  refuse  to 
depart,  to  prohibit  idl  intercourse  with  them,  and  to 
drive  tiiem  away ;  but  not  to  seize  them.    Public  ves- 
sels were  excepted  from  the  embargo,  in  1807  and  1^08* 
{Laws  U.   B.  Vcl,  9.  f.  7,  seat.  %   qnd  p»  243.  secL 
i,  2,  and  S.J 

The  judicial  construction  of  the  law  by  the  courts  in 
Pennsylvania,  was,  that  a  state  could  not  be  subjected 
to  judicial  process,  unless  by  the  words  of  the  Gonstitu- 
iion  of  the  United  States:  and  many  sound  minds  were 
of  opinion  that  even  those  did  not  give  the  jurisdiction; 
and  when  it  was  finally  decided  in  the  Supreme  Court 
of  the  United  States  that  a  suit  might  be  maintained 
against  a  state  in  the  Federal  Courts,  the  states  amend* 
ed  the  constitution  so  as  not  to  admit  of  that  construc- 
tion. 

The  case  of  MMan  v.  the  CkimnumweaUh  of  Virginia^ 
1  DalL  77,  was  a  foreign  attachment  against  some  mili- 
tary stores  belonging  to  the  stale  of  Virginia :  tiie  ob- 
ject of  which  was  to  compel  an  appearance;  and  the 
court  refused  to  compel  the  sheriff  to  return  the  writ ; 
being  of  opinion  that  Virginia  being  a  sov^^eign  state 
could  not  be  compelled  to  appear  in  a  court  in  Pennsyl- 
vania. The  present  process  against  tiie  vessel  is  to 
compel  an  appearance.  It  is  tnie  the  master  may  give 
security;  but  to  compel  him  to  do  so  is  to  bring  the 
emperor  into  court,  and  to  subject  him,  in  his  sovereign 
character,  to  the  jurisdiction  of  the  coorts  of  the  Uniteil 
States.     •  ^  

The  Cassim,  (in  tbe  case  of  Umlei  Blate$  v.  Judge. 
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PeUrs9  3  BoU.  121,  aad  MMandf  qui  tarn  v.  tft«  Cassius,  schooxse 
2  DoU.  d6i)  bad  violated  a  municipal  law  of  tbe  United       £x- 
States;  yet,  being  a  public  vessel  of  France,  the  go-  cuanob 
vemment  of  tbe  United  States  directed  the  attorney        v. 
general  to  file  a  sugg^tion^  stating  the  character  of  the  m'vaddoit 
vessel,  which  it  was  supposed  would  have  taken  the  &othebs« 
case  out  of  tbe  jurisdiction  of  the  court    But  the  case  '■■''> 
went  off  upon  another  objection  to  the  jurisdiction. 

There  is  then  no  mnnidpal  Jaw,  nor  any  practical 
construction  by  tbe  executive,  the  legislative,  or  the 
judicial  department  of  our  government,  which  autho^ 
riz^  thp  jurisdiction  now  claimed,^  we  can  only  have 
recourse  to  tbe  law  cl  nations  to  try  the  validity  of  that 
daim.  l^at  law  requires  tbe  consent  of  tbe  sovereign, 
either  express  or  implied,  before  be  can  be  subjected  to 
a  foreign  jurisdiction,  2  Rutherfordf  163  to  170*  There 
is  no  express  assent  of  a  foreign  sovereign  to  tbe  juris- 
diction over  bis  prerogative.  The  distinction  is  between 
his  private  acts,  and  bis  acts  as  sovereign,  and  between 
his  private  and  bis  public  property.  Vat.  B.  2,  p.  343, 
eh.  14.  $  213,  2±a:  2  BuUt.  536.  VaU  707,  B.  4.  c.  7, 
^.  108,  Mart^  181.    Ruth.  64.    OaUiani  B.  1,  c.  5. 

The  cases  of  implied  assent  are,  1.  Trader  when  his 
goods  are  liable  for  freight,  or  liable  to  his  factor  for 
advances,  &c.  or  liable  to  pay  duties.  In  all  whicb 
cases  tliere  is  a  specific  lien  on  the  goods.  2.  In  case 
be  acquire  property  in  tbe  country,  whether  real  or 
personal.  3.  In  case  of  offences  against  existing  laws, 
socb  as  entering  when  prohibited,  or  breaking  th^ 
peace  when  in  port.  But  the  law  of  nations  excludes 
the  implication  and  presumption  in  every  case  where 
the  sovereignty  is  concerned — as  1.  In  the  case  of  an 
ambassador— 2.  Of  the  sovereign  himself— 3.  The  pass- 
ing of  bis  aranes  throngli  the  country,  in  which  case  be 
retains  all  bis  rights  of  sovereignty  and  jurisdiction 
oyer  his  army— *4.  In  case  of  bis  navy  passing  through 
our  waters. 

The  British  government,  although  it  authorizes  the 
search  ot  private  ships  for  their  seamen,  disclaims  the 
fight  to  search  ships  of  war,  even  on  the  ocean,  th0 
place  of  common  jurisdiction* 

Spikershoek,  p*  $9,  e.  4.  for  the  first  time  asserCt  a 
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jscuooNER  principle  not  recognized  by  any  prior  writer:  liz.  that 

EX-      the  g;oods  of  the  sovereign,  however  acquired,  whether 

CHAJTGE  of  a  pul)Iic  or  private  nature,  are  liable  to  process  to 

x\        compel  an  appearance.    But  he  does  not  cite  one  ad^ 

H^FiJODOir  judged  case^  nor  one  writer  upon  the  law  of  nations  to 

&OTHEBS.  support  him*    71ie  only  case  lie  cites  is  from  Huber, 

and  that  denies  tlie  juiisdiction.    The  txima  which  he 

cites  is  only  a  kind  of  chronicle  or  journal,  like  the  an-* 

nual  register. 

It  is  a  book  of  no  authority.  The  case  of  the  queen 
of  Spain's  ship  arrested  at  Flushing,  and  the  queen  of 
Bohemia's  in  1654,  which  were  released  by  the  states 
general,  are  against  him.  His  bAk  clearly  shows  that 
the  practice  of  natiops  is  against  lus  doctrine.  It  is 
evident  that  he  alludes  to  a  practice  of  citation  in  the 
states  of  Holland,  or  among  the  members  of  the  Ger- 
manic body. 

The  general  principle  is  against  him.  He  is  opposed 
by  other  writers  and  supported  by  none.  He  is  pp-r 
posed  by  the  practice  of  nations  and  supported  by  no 
judicial  decision. 

.If  the  courts  of  the  United  States  should  exercise 
such  a  jurisdiction  it  will  amount  to  a  judicial  declara* 
tion  of  war.  There  is  already  a  case  before  this  court 
in  which  it  will  be  caUed  upon  to  decide  whether  St, 
Pomingo  be  an  independant  nation;  and  another  in 
which  it  is  to  determine  whetlier  the  crown  of  Spain 
belongs  to  Ferdinand  the  7th  or  Joseph  Bonaparte, 
If  this  court  is  to  exercise  jurisdiction  upon  subjects  of 
this  nature,  it  will  absorb  all  the  functions  of  govern- 
ment, and  leave  nothing  for  the  legislative  or  executive 
departments  to  perform. 

Hare,  corttm. 

The  position  which  we  are  to  meet,  is  understood  to 
be  this,  That  the  possession  of  property  by  a  foreign 
sovereign^  without  the  limits  of  his  jurisdiction^  and 
within  the  limits  of  the  United  States,  precludes  all  en< 
quiry  into  thelitle  of  the  thing  within  his  possession. 

TTiis  principle,  we  say,  is  unfounded.  The  general 
rule  is  that  all  sovereign^  Is  «trictiy  local,  imd  cannot 
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be  exercised  beyond  tbe  territorial  limits.     This  flows  schoonbA 
from  the  nature  of  su^reigntyy  winch  being  supreme'      ex- 
power,  c^uinot  exist  where  it  is  not  supreme.  4  Cranch,   chabtgb 
:Z79f  Hose  T«  Himdij.    There  is  no  instance  of  its  actual        v. 
extra-territorial  operation,  except  where  by  fiction  ofM'FADooiit 
law  it  is  supposed  to  be  territorial^  or  at  most  where  &othbb8. 
it  exclusively  operates  upon  its  own  sbbjects.    The    ■    •  n 
hoosehdd  of  an  aihbassador  is  supposed  to  be  within 
the  territorial  jurisdiction  of  his  sovereign.    VaiUl  448, 
Maiiifn  2Sa,  3S0. 

In  other  respects  the  rights  of  an  ambassador  lire 
his  own  rights  founded  in  considerations  appertaining 
exclusively  to  the  ambassadorial  character.  In  the 
VMBst\s  belonging  either  to  his  nation  or  to  himself,  he 
may  exercise^  on  the  high  seas,  a  limited  jurisdiction. 
The  same  principle  operates  here.  The  ship  is  consi- 
dered as  part  of  his  territory.  But  in  this  case  his  ju*' 
risdiction  extends  over  his  own  subjects  only.  His 
armies  abroad  are  also  subject  to  his  jurisdiction,  but 
this  is  the  result  of  positive  compact,  without  which 
they  cannot  go  abroad. 

The  general  principte  then  being  in  our  favor^  our 
adversaries  must  show  the  exception. 

Whatever  is  within  the  extent  of  a  country,  is  within 
the  autiiority  of  its  sovereign;  and  if  any  dispute  arises 
concerning  the  effects  within  the  country  or  passing 
tlirough  it,  it  most  he  decided  by  the  judge  of  the  place. 
Vat.  446. 

Unless  the  case  now  before  the  court  be  an  exception^ 
this  rufe  is  univerdal.  It  grows  out  of  the  first  princi- 
ples of  government^  which  in  giving  security  assumes 
jurisdiction.  ' 

The  general  authority  over  the  property  of  foreign- 
ers is  as  absolute  as  ovejr  the  property  of  subjects. 

Tbe  argmaenfs  in  favor  of  the  exception  are  drawn 
rftther  fi^m  bicoiirenience  than  fi*om  principle,  but  can^^ 
Ml  b6  ^oppotkA  npoft  either  ground. 

Aft  Ok  tegMA^  the  priVaM  ^pefty  of  the  sover«igBy 
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« 

SCHOONER  why  not  acRsume  jurisdiction?    Because  it  is  sttd^  it 

EX-       would  violate  iiis  dignitj,  inasmuch  as  it  is  to  be  pre- 

CHAKOE    sunied  that  he  will  never  do  wrong.    Such  a  presump- 

T.        tion,  contrary  to  the  fact^  may  be  calculated  to  give 

M<FADD0K.  him  weight  at  home,  but  can  be  of  no  use  abroad.    It 

&eTHERs.  is  not  universally  adopted  even  at  home.    The  king  of 

— i^ England  may  be  sued  by  monstrans  de  droit    States 

may  prescribe  the  mode  in  which  they  shall  be  sued. 
This  is  a  matter  of  internal  regulation.  Will  you  then 
respect  a  foreign  sovereign  more  than  bis  own  subjects 
are  bound  to  respect  him  ? 

If  the  soverdgn  of  any  free  country  should  unlawful 
ly  seize  the  goods  of  one  of  his  subjects,  he  would  be 
liable  in  las  private  capacity  like  any  other  person.  As 
regards  the  public  property  of  a  foreign  sovereign,  why 
should  there  be  any  distinction,  where  the  only  object 
of  the  suit  is  merely  to  ascertain  the  right. 

His  public  service  may  suffer,  but  will  you  respect 
that  service  at  the  expence  of  the  rights  of  your  own 
citizens  ? 

But  it  is  said,  if  you  arrest  tliis  vessel  you  may  ar- 
rest a  fleet.  This  is  true — and  wiien  a  foreign  fleet 
shall  have  been  created  by  the  jriunder  of  our  own  citi* 
zens,  let  it  be  arrested. 

But  the  danger  of  such  a  case  is  remote  and  improba^ 
ble.  The  libel  must  be  supported  by  oath  and  probable 
cause.  A  judge  would  not  hastily  dii-ect  process  againt 
a  fleet. 

But  consider  the  inconvenienciea  on  the  other  side« 
Tour  own.  citizens  plundered.  Tour  national  rights 
violated.  Tour  courts  deaf  to  the  complaints  of  the  in- 
jured. Tour  government  not  repressing  their  wrongs 
but^vii^  a  sanction  to  their  spoliators* 

The  argument  of  our  opponents  allows  no  remedy  to 
the  citizen  although  dispossessed  of  his  property  within 
the  limits  of  our  own  territory.  Although  the  ship 
should  have  been  seized  in  the  Belaware,  and  converted 
into  a  public  armed  v^sel,  we  are  supposed  to  have  Ho 
redress.  It  does  not  appear  upon  the  face  of  the  pre* 
sent  proceedings,  that  this  was  not  (he  case. 
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The  ftrgvment  of  iiconTenience  is  e^uidly  applicable  acvoomsii 
to  cases  iii  vhick  our  own  laws  authorize  JMrocess  to       £X- 
issue;     TboSf  under  the  act  of  June  Bth,  I7M9  $  S»  VoL   chakgb 
3.  p.  89,  if  any  ship  shall  be  armed  in  any  of  the  waters        v» 
of  the  United  States,  with  intent  to  be  employed  in  the  m'faodoit- 
service  of  any  foreign  state  ta  cruize  against  the  sub^  koTHVBSk 
jects  of  another  foreign  state  with  whom  the   United 
States  are  at  peace,  such  ship  shall  be  forfeited.     So 
also  in  case  a  foreign  armed  ship  should  be  found  smug- 
gling.   In'  cases  of  tort  then,  there  is  a  remedy  against 
the  pdblic  armed  ship  of  a  foreign  sovereign.      It  is 
obvious  also  tliat  ther^  must  be  l^uch  remedy  in  cases  of 
contraeL     As  iki  the  ciise  of  material  men  for  repairs — 
Bottomry  add  mortgage — wreck  and  pledges.    U  he 
may  pledge^  the  pledge  may  be  proceeded  against    If 
then  there  are  cases  both  of  tort  aiid  contract  In  which 
there  is  a  remedy,  why  liot  in  this  ? 

.  It  is  in  vain  to  urge  against  the  right  of  proceeding, 
tfie  inconveniences  that  may  result  from  the  mode* 

On  principle,  then,  tlicre  is  ho  foundation  for  the  ex- 
ceipdou.    Nor  is  it  warranted  by  aittbority; 

Tatidf  JB.  tf  $  88,  says  **  Many  sovereigns  have 
''JUfSf  and  other  properties,  in  the  lands  of  another 
<<  prince :  they  therefore  possess  thetii  in  the  manner  rf 
^  other  individuals,*'  Thus  the  kings  of  England  did 
homage  for  the  lands  they  held  in  France. 

'  Martins  (p.  85, 182,  Book  5,  sect  9 J  says  that  the 
supreme  police  extends  over  the  property  of  a  sove- 
reign* 

The  cases  of  GVosI  v.  8laop  Betsf/t  3  BalL  B^BoH  v. 
BSfmOg  wnd  BitdsM  v.  fhiestier,  4  Craneh  279.  Thib 
tfosmapMkf  8  Bab.  M9,  and  the  auth^ty  of  Jxmi 
M5,  dli6,  aBrm  tiie  right,  in  certain  cases,  of  examiH^ 
ing  the  legality  of  die  prises  of  fureigh  sotereigfis. 

Prlzas  are  made  for  account  of  the  sovereign*    bt 
Engliuid  they  are  distributed  according  to  the  priz»' 
act;  but  if  made  by  a  non-commission^  vessel,  thq^ 
are  dnriU  of  the  lE^dmmlty. 

VOL.  vn.  '     ±s 
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9tHoovKB     The  possesBion  of  the  captors  is  the  possession  of  the 
KX-      sovereign.    In  .these  cases  therefore  the  right  of  the 
CHANGE  sove  Mgn  to  the  thing  in  his  possession  is  subjected  to 
V.       judiciteA  investigation. 

M'FADDOir 

&  OTHERS.     Bynkershoek  upon  Jtmbassadors,  40  to  46»  expressljr 
■  stat^  that  the  property  of  the  sovereign*  public  and 

private,  is  subject  to  the  authority  of  the  judge  of  the 
place.  2  Rutherford  4(76,  282.  The  case  of  the  Swed- 
ish convoy  is  also  an  authority  to  the  same  effect. 

The  Constitution  of  the  UvUed  States^  JrL  S,  sect.  2f 
expressly  gives  the  courts  of  the  United  States  jurisdic- 
tion in  cases  between  citizens  and  foreign  states. 

The  cases  cited  on  the  othei*  side  refer  only  to  suits 
brought  directly  against  a  sovcn^ign^  or  to  compel  his 
appearance.  But  such  cases  are  wholly  inApplicable, 
because  not  brought  in  consequence  of  your  jurisdiction 
over  the  thing  within  your  territory,  but  to  create  ft 
jurisdiction  over  tlie  person  which  is  without  it. 

In  Massachusetts  suits  between  foreigners  by  process 
of  attachment,  cannot  be  sustained;  but  the  right  to  the 
tiling  in  dispute,  whether  between  foreigners  or  otliers, 
will  be  ascertained  there. 

*  You  cannot  draw  to  jour  jurisdiction  those  who  owe 
you  neither  a  local  nor  an  absolute  allegiance;  but  you 
may  enquire  into  the  validity  of  every  tftdm  to  a  thing 
within  your  jurisdiction. 

This  doctrine  is  peculiarly  applicable  to  sovereigns  :-- 

In  the  case  of  (Hmstead  v.  BUtenhouse^s  exeeutorSf  fS 
Cranch  115,  under  the  name  of  United  States  v.  Judge 
FdersJ  the  state  of  Pennsylvania  contended  that  the 
District  Court  had  not  jurisdiction,  because  she,  as  a 
sovereign  state,  claimed  the  money  in  the  hands  of  the 
executors,  and  was  really  the  party  interested;  but 
this  court  decided  that,  as  the  state  was  not  ostensibly 
a  party,  and  as  thi  ffdng  was  within  the  jurisdiction  of 
the  Court,  the  District  Court  should  proceed  to  ^orce 
its  sentence ;  thereby  clearly  marking  the  distinction 
between  a  suit  against  a  sovereign,  and  a  processf 
against  a  thing  dtdmed  by  a  sovereign. 
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Habtbb^  on  the  same  Mu  boxookkr 

ex- 
Two  qneGtioBB  are  raised  in  this  case*  chakox 

r. 
!•  Ifbetber  this  be  a  case  of  admiraltj  jurisdictioQi  m^jpadsoK 
and  ftoTHSKs. 


S.  Whether  a  judicial  remedy  can  be  given  for  a 
wrong  done  by  a  foreign  sovereign. 

1*  The  libel  states  flie  seizure  to  have  been  made 
<«  during  the  voyage"-— s|nd  the  answer  to  the  claim  de- 
nies that  she  was  seized  in  port — ^it  follows  therefore 
that  she  must  have  been  seized  upon  the  high  seas. 

2.  As  to  tbe  general  power  to  interfere  in  case  of  ai), 
illegai  mzure  made  by  a  foreign  sovereign. 

Sovereignty  is  absolute  and  universal.  Thid  is  the 
general  role.  But  it  is  contended  that  there  is  an  ex- 
ception in  four  cases. 

1.  As  to  flie  person  of  a  foreign  sovereign* 

S.  As  to  his  ambassadors. 

J.  As  to  his  armies;  and 

¥•  As  to  his  property— «which  last  is  said  to  be  an 
inference  from  the  three  former  cases.    But  the  three 
former  cases  are  all  founded  upon  consent,  and  the  lat- 
ter is  not}  consequently  there  can  be  no  analogy  be- 
tween them.    Besides^  these  cases  are  not  exceptions  to 
the  sovereignty,  bat  merely  exemptions  from  the  ordin- 
ary judicial  process,  by  consent  of  the  sovereign.    If  a 
foreign  sovereign  comes  secretly  into  the  country,  he  is 
Bot  protected  from  ordinary  process;  but  when  he 
comes  openly  in  his  character  as  a  sovereign,  an  assent 
is  implied,  and  he  comes  vrith  all  the  immunities 
incident  to  bis  dignity,  according  to  the  common  under- 
standing of  the  word.    All  the  cases  supposed  to  be 
^;ainst  ns  are  founded  upon  consent    Bynkenhoek  also 
^aces  it  upon  the  ground  of  consent,  and  he  is  support* 
ed  hj  Barbefrae  and  CMOianu 
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^6fi6dK1|S1|     The  positive  authorities  against  the  exemptioii  of  tlie 
£t*       property  of  ^e  sovereign  from  .the  ordinary  judicial 
c^AN^D  process,  are  Bifnkershoek  tB^  MxrHns  182,  and  2  Authtr^ 
V.       ford  476,    The  (Donstitution  of  the  United  States  takes 
>f^tADDdN  for  granted  the  suability  of  the  states,  and  merdy  bro- 
&OTUBRi.  vides  the  means  of  cai^rying  the  principle  into  effect 
The  exemption  of  the  sovereign  himself,  his  ambassa- 
dor and  his  armies,  depends  upon  parti0idar  reasons 
^hich  d9  not  apply  to  his  property^  nor  to  bis  ships  of 
war. 

PtHKH&t,  JUi(fn^if  QtnttdL,  in  repijf. 

When  wrongs  artt  inflicted  by  one  nation  upon  ano- 
*  tber,  in  tempestuous  times,  they  cannot  be  redressed  by 
«the  judicial  department.  Its  power  cannot  extend  be- 
yond the  territorial  jurisdiction,  ^owever  unjust  a  con- 
fiscation may  be,  a  judicial  condemnation  closes  the  ju- 
dicial eye  upon  its  enormity.  Tlie  right  to  flemand  re- 
dress belongs  to  the  executive  department,  which  alone 
represents  the  sovereignty  of  the  nation  i^  its  intercourse 
lyith  other  nations* 

The  sip[|ple  fact  in  this  cfise  isi^  that  an  individual  is 
seeking,  in'  the  ordinary  course  of  justice,  redress 
against  the  act  of  a  foreign  sovereign.  But  ttie  rights 
of  a  foreign  sovereign  cannot  be  submitted  to  a  Judicial 
tribunal.  He  is  supposed  to  be  out  of  the  coontry,  al- 
though he  niAy  happen  to  be  within  it 

.  An  ambassador  is  unquestionably  e:(empt  from  tb^ 
ordinary  jurisdiction ;  but  if  he  commit  violence  it  may 
be  lawfully  repelled  by  this  injured  individual— «o  ft  hfr 
commit  public  violence  he  may  be  opposed  by  the  na- 
tion. This  right  arises  from  the  necessity  of  the  caae. 
iBut  as  to  ordinary  cases  he  is  to  be  referred  to  the  tri- 
bufiali^  of  his  own  cpuntry.  In  cases  where  those  tri- 
bunals cannot  interfere  to  prevmit  the  injury,  tlie  juris- 
diction of.  the  cpuntry,  for  that  purpose,  may  interfere  ^ 
but  when  the  act  is  done,  and  prevent|o|t  ii^  too  late,  lie 
ibtfflrt  be  i*eferrcd  to  his  Owik  tribunalst 

We  claim  for  this  vessel,  in  immnnity  from  the  oi^- 
pary  jurisdiction,  as  extensiTe  as  that  of  an  anoiiissador. 
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0r  of  the  QoT^reign  himself  i^ — but  no  further**— If  she  scHooiniR 
iKttempt  Tudence^  she  may  be  restrained.  ex- 

GHAKQE 

The  constitution  of  the  United  States^  decides  no-        t. 
thing — it  only  provides*  a  tribunalf  if  a  case  can  by  pos-  m^fadbov 
sibility  exist  &oth£RS« 

The  statuses  of  the  Ui|ited  States,  are  in  hostility  to 
the  idea  of  jurisdiction. — Private  vessels  are  made  liabk 
to  confiscation^  but  public  vessels  are  to  be  driven  away* 
The  remedy  i^  by  opposing  Sovereign  to  Sovereign* 
not  by  subjecting  bim  to  the  ordinary  jurisdiction. 

The  jttTisdiction  ovw  things  and  persons^  is  the  same 
in  substance.  The  arrest  of  the  thing  is  to  obtain  ja-' 
risdiction  qrer  the  person. 

A  distinction  is  tskea  between  civil  and  territorial  ju* 
TiMcUfrnf  civil  jurisdiction  is  referred  to  consent  ;— 
it  binds  all  who  have  consented.  Territorial  jurisdic- 
tion goes  farther ;  it  operates  upon  those  who  have  not 
assented--such  as  aUetU — but  the  alien  must  do  some- 
thing— he  must  come  within  the  territory  whereby  he 
fiubmits  to  the  jurisdictiofrr-so  if  he  puychases  property 
within  the  coun^*  or  sends  property  into  the  territory,  . 
in  ardinaty  cases,  his  assent  is  implied.  But  if  t^e  pro- 
perty of  an  alieU)  be  forcibly  or  fraudulently  carried 
within  the  territory,  no  consent  is  implied,  and  conse- 
qnently  there  is  no  ground  for  jurisdiction. 

If  A  foreign  Sovereign  be  found  in  the  territory,  he  i^ 
not  linUe  to  the  ordinary  jurisdiction.  Yattel  places 
his  exemption  on  the  gmind,  that  he  did  not  intend  to 
onhmit  to  it.—- Rutbei^rdf  on  the  ground  of  the  assent 
of  the  ottier  Sovereign. 

• 

The  cas0  of  the  Ambassador  is  precisely  in  point — his 
iiUiiuiitieS  depend  opoft  the  imj^ied  assent.  The  rea<> 
9onis^  that  he  may  be  independent.  Grotius,  places  it 
upon  theoonventional,  and  Rutherford,  upon  the  natur- 
al law  of  nations* 

So  in  the  case  of  flie  passage  of  troops  through  a 
nButril  territory,  the  permissioli  to  pass,  implies  a  com- 
paolf  flm^t  thi^  shbil^  eq|oy  att  necessary  inonunities. 


h 
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SCHOONER  From  the  nature  of  the  case,  tliey  cannot  be  subject  to 

£x-      the  ordinary  jurisdiction  of  the  country^  through  which 

CHAiroE  they  pass.    To  suffer  one  of  the  soldiers  to  be  arrested 

v»       for  a  debt  due  to  a  citizen  of  that  country,  would  be  in- 

M'FADDoif  consistent  with  the  permission  to  pass. 

&OTHEBS. 

■  We  are  asked,  whence  we  infer  the  immunity  of  the 

public  armed  vessel  of  a  sovereign.  We  answer  fh>m 
the  nature  of  sovereignty,  and  from  the  universal  prac* 
tice  of  nations  from  the  time  of  Tyre  and  Stdon. 

Sovereigns  are  equal.  It  is  the  duty  of  a  Bovqreign, 
not  to  submit  his  rights  to  the  decision  of  a  Ohscroereign. 
He  is  the  8<de  arbiter  of  his  own  riglits.  He  acknow- 
ledges no  superior,  but  God  alone.  To  his  equals,  he 
shows  reispect,  but  not  submissieru 

This  vessel  is  not  the  ordinary  property  of  a  sove- 
reign.— ^Itis  his  naffono/ property — a  public  sliip  of  war 
duly  commissioned*  There  is  no  difference  in  princi- 
ple between  such  a  vessel,  and  an  army  passing  through 
the  territory.  She  has  the  same  rights.  She  has  your 
permission  to  pass,  and  you  are  bound  to  give  her  all 
%  necessary  immunities.      Tou  gave  her  an  asylum  as 

the  property  of  a  great  and  powerful  nation,  you  must 
not  suffer  her  to  be  thereby  entrapped  in  the  fangs  of  a 
municipal  court  She  was  charged  with  public  despat- 
ches ;  she  visited  your  ports  in  ittTwre.  It  was  a  de- 
flexion merely,  that  she  might  more  effectually  perform 
her  voyage.  It  was  a  mere  passage  through  your  juris- 
diction.  Her  commander  had  an  unquestionable  right  to 
exclusive  jurisdiction  over  her  crew.  In  the  eye  of  the 
law  of  nations,  she  was  at  home,  whether  in  your  ports, 
or  upon  the  high  seas.  The  exemption  from  delay,  is 
more  necessary  than  the  exemption  from  final  condem- 
nation. 

By  the  usage  of  states,  no  other  evidence  is  required 
of  the  property  of  a  sovereign  than  his  commission  and 
flag.  This  is  strong  evidence,  that  such  property  is  not 
subject  to  the  ordinary  jurisdiction  of  the  country. 
Otherwise  other  documents  would  be  required  and  would 
be  furnished.  No  others  are  required  at  sea,  nor  on 
shore.  This  usage  of  nations  is  universally  known, 
and  as  the  vessd  sailed  upon  the  faith  of  such  a  usage. 
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good  faith  reqaires  that  yon  should  receive  the  flag  and  scHoomBm 
commission  as  evidence  of  the  character  of  the  vessel.  ex- 

OHAHGB 

This  court  will  not  decide  this  case  upon  the  authori-  t* 
ty  of  the  slovenly  treatise  of  Bynkershoek»  or  the  ra-  m^aodon 
Tings  of  that  scientist}  Martins^  but  upon  the  broad  prin-  &oth£H8. 
ciples  of  national  law»  and  national  independence.  One 
-would  as  soon  consult  Gibbons  or  Hobbs^  for  the  doc* 
trines  of  our  holy  religion  as  Martins  for  the  principles 
of  the  law  of  nations.  By  nkershoelc^  upon  this  pointy 
draws  his  authorities  from  Dutch  courts,  and  Dutch 
jurists.  Not  one  of  his  cases  was  adjudged,  except  that 
cited  from  Huber.  And  in  one  of  the  cases,  the  states 
general  requested  that  the  vessel  should  be  discharged^ 
which  had  been  arrested  in  Zealand,  for  a  debt  due  from 
Spain^  saying  that  they  would  write  to  the  Queen  of 
Spain,  to  pay  her  debts,  or  they  would  be  obliged  to  is- 
sue ktten  of  marque  and  reprisal, — which  was  tlie  pro- 
per course.  The  other  cases  were  only  abortive  at- 
tempts to  subject  national  property  to  the  ordinary  ju- 
risdiction of  the  country. 

The  case  of  the  Swedish  convoy,  was  upon  the  ground, 
that  the  convoy  resisted  by  force  the  right  of  search.  It 
was  tear  quoad  hoc ;  and  the  seizure  was  made  as  prize 
of  war.    But  that  case  was  never  decided. 

In  the  case  of  Glass  v.  The  Sloop  Betsy 9  the  privateers 
commission  was  to  capture  the  property  of  an  enemy^ 
but  she  had  captured  that  of  a  friend.— The  court  did 
not  subject  the  priTOteer  to  their  jurisdiction,  but  the 
prize  which  she  had  wrongfully  maile. 

March  StLMthe  Judges  being  present 

Mabshaix»  CA.  J.  Delivered  the  opinion  of  the  Court 
as  follows : 

This  case  involves  the  very  delicate  and  important 
inqairy,  whether  an  American  citizen  can  assert,  in  an 
American  court,  a  title  to  an  armted  national  vessel, 
found  withan  the  waters  of  the  United  States. 

^  The  question  has  been  considered  witli  an  earnest  so- 
licitude^  that  the  decision  may  conform  to  those  princi- 
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slskoeNBB  pies  of  national  aiid  municipal  law  by  Vfhkh  it  ought  to 
2X-      be  regulated. 

CHANGE 

V.  tn  exploring  an  unbeaten  path^  with  feWf  if  any^  aids 

!if<FABDON  from  precedents  or  written  law^^  the  court  has  found  it 
&0THEB8*  necessary  to  rely  much  oh  geiieral  principles^  and  on  a 

a  train  of  reasoiiingy  founded  on  cases  in  some  degree 

analogous  to  this. 

^he  jurisdiction  of  courts  is  a  branch  df  that  which  ia 
jpossessed  by  tiie  nation  ad  an  indepcindent  sovereign 
power. 

The  jurisdiction  of  the  nation  within  its  own  territory 
is  necessarily  exclusive  and  absolute.  It  is  susceptible 
of  ho  limitation  not  imposed  by  ^itself.  Any  restriction 
upon  it»  deriving  validity  from  aii  external  source^  would 
imply  a  diminution  6f  its  sovereignty  to  the  extent  of 
the  restriction^  and  an  investment  of  that  sovereignty 
to  the  same  ettent  in  that  power  which  could  impose 
such  restrictioii. 

All  exceptions^  thei*efore,  to  the  full  and  complete 
power  of  a  nation  within  its  own  territories,  must  be 
traced  up  to  the  consent  of  the  nation  itself.    They  can 

flow  from  no  other  legitimate  source. 

< 

This  consent  may  be  either  express  or  implied.  In 
Uie  latter  case^  it  is  less  d^rminate^  exposed  more  to 
the  uncertainties  of  coiistruction ;  but^  if  understood^ 
not  less  obligatory. 

The  world  being  composed  of  distinct  soverei^ties, 
possessing  equal  rights  and  equal  independence,  whose 
mutual  benefit  is  promoted  br  intercourse  with  each 
other,  and  by  an  interchange'of  those  good  offices  which 
humanity  dictates  and  its  wants  require,  all  sovereign* 
have  consented  to  a  relaxation  in  practicet  in  cases  un-: 
der  certain  peculiar  circumstances,  of  that  absolute  and 
complete  jurisdiction  within  their  respective  territories 
which  soverei^ty  donfers^ 

'  This  consent  may,  in  some  instances,  be  tested  *  by 
common  usage^  ahd  by  coinmon  opinion,  growing  out  of 
that  usage.  ;  • 
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A  nation  y^ouU  justly  be  considered  as  violating  its  schookeb 
faiths  althoii^  that  &itli  might  not  be  'expressly  plight-       ex- 
ed^  which  slioitld  suddenly  and  without  previoQS  noticCj  cbaitqk 
exercise  i(s  territorial  powers  in  a  manner  not  conso-        v. 
mant  to  the  usages  and  receired  obligations  of  the  ci-  m'tadom 
vilized  world.  &  others* 

This  full  and  absolute  territorial  jurisdiction  being 
alike  the  attribute  of  every  sovereign,  and  being  inca- 
pable of  conferring  extra-territorial  power,  would  not 
seem  to  contemplate  foreign  sovereigns  nor  their  sove- 
reign rights  afi  its  objects*  One  sovereign  being  in  no 
respect  amenable  to  another,;  and  being  bound  by  obii- 
gatkins  of  the  highest  character  not  to  degrade  the  dig- 
nity of  his  nation,  by  placing  himself  or  its  sovereign 
rights  within  the  jurisdiction  of  another^  can  be  suppo- 
sed tx>  enter  a  foreign  territory  only  under  an  express 
Ifceiise5  or  In  the  confidence  that  the  immunities  belong- 
ing to  his  independent  sovereign  station,  though  not  ex- 
pressly stipuladted^  arc  reserved  by  implication,  and  will 
be  extended  to  him* 

TVuB  perfect  equality  and  absolute  independence  of 
sovereigns,  and  this  common  interest  impelling  them  to 
mutual  intercourse,  and  an  interchange  of  good  oJQIces 
with  each  other^  hate  given  rise  to  a  claas  of  cases  in 
which  every  sovereign  is  understood  to  wave  the  exer- 
cise of  apart  of  that  complete  exclusive  territorial  juris- 
dictionr  which  has  been  s^Eited  to  be  the  attribute  of  every 
nation* 

IsL  One  of  these  is  admitted  to  be  the  exemption  of 
the  person  of  the  sovereign  from  arrest  or  detention 
within  a  foreign  territory. 

If  he  enters  that  territory  with  the  knowledge  and  li- 
cense  of  ito  aovefeign,  that  license^  although  containing 
no  sttpulation  exempting  his  person  from  arrest^  is  uni* 
versally  understood  to  imply  such  stipulation* 

Why  has  the  whole  civilized  world  concurred  in  thiii 
con^tructioQ  ?  The  answer  cannot  be  mistaken*  A  fo* 
reign  sovereign  is  not  understood  as  intending  to  subject 
himself  to  a  jnriscjiiction  incompatible  with  his  dignity^ 
»d  tiie  dignity  of  his  nalioii^  and  it  i4  to  av^  this  Aib* 
VOL.  VII*  19 
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9GU00NER  jcctioti  that  the  license  has  been  obtained.    The  cha- 
Ex-      racter  to  whom  it  is  given,  and  the  object  for  whicb  it- 
eHAKG£  is  is^rantedf  eqtial|y  require  that  it  should  be  construed* 
t?.        to  impart  full  security  to  the  person  who  has  obtained  it* 
M<r ADDON  This  security,  however,  need  not  be  expressed ;  it  is  im- 
&0THEB8.  plied  from  tlie  circumstances  of  the  case* 

Should  one  sovereign  enter  the  territory  of  another, 
M'ithout  the  consent  of  that  other,  expressdl  or  implied, 
it  would-present  a  question  which  does  not  appear  to  be 
perfectly  settled,  a  decision  of  which,  is  not  necessary 
to  any  conclusion  to  which  the  Court  may  come  in  the 
cause  under  consideration.  If  ho  did  not  thereby  ex- 
pose himself  to  the  territorial  jurisdiction  of  the  sove- 
.  rdgn,  whose  dominions  he  had  entered,  it  would  seem  to  be 
because  all  sovereigns  impliedly  engage  not  to  avaU 
themselves  of  a  power  over  their  equal,  which  a  ro- 
mantic confidence  in  their  magnanimity  has  placed  in 
their  hands. 

2d.  A  second  case,  standing  on  the  same  principles 
with  the  first,  is  the  immunity  which  all  civilized  na- 
tions allow  to  foreign  ministers. 

Whatever  may  be  the  principle  on  which  this  immu- 
nity is  established,  whether  we  consider  him  as  in  the 
place  of  the  sovereign  he  represents,  or  by  a  political 
fiction  suppose  him  to  be  extra-territorial,  and,  there- 
fore, in  point  of  law,  not  within  the  jurisdiction  of  the 
sovereign  at  whose  Court  he  resides ;  still  the  immuni* 
ty  itself  is  granted  by  tlie  governing  power  of  the  nation 
to  whicii  the  minister  is  deputed.  This  fiction  of  ex- 
territoriality could  not  be  erected  and  supported  against 
the  will  of  the  sovereign  of  the  territory.  He  is  suppos- 
ed to  assent  to  it. 

This  consent  is  not  expressed.  It  is  true  that  in 
some  countries,  and  in  this  among  others,  a  special 
law  is  enacted  for  the  case.  But  the  law  obviously 
proceeds  on  the  idea  of  prescribing  the  punishment  of 
an  act  previously  unlawful,  not  of  granting  to  a  foreign 
minister  a  privilege  which  he  woifld  not  otherwise 
possess. 

The  assent  of  the  sovereign  to  the  very  important 
and  extensive  exemptions  firom  territorial  jurisdiction 
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which  are  admitted  to  attach  to  foreign  minibtersy  is  schooksr 
implied  from  the  considerations  tliat,  without  such  ex-       ex- 
tto^tioiiy  every  sovereign  would  bazard  his  own  dignity  ohan  g£ 
by  employing  a  public  minister  abroad.    His  ministei         v. 
^would  owe  temporary  and  local  allegiance  to  a  foreign  m<faddox 
prince^  and  would  be  less  competent  to  the  objects  of  his  Mothers. 
mission.    A  sovereign  committing  the  interests  of  his  .,»....^-. 
mtion  with  a  foreign  power^  to  the  care  of  a  person 
whom  he  has  selected  for  that  purpose^  cannot  intend  to 
subject  his  minister  in  any  degree  to  that  power ;  and, 
theref<H«9  a  consent  to  receive  him,  implies  a  consent 
that  he  shall  possess  those  privileges  which  his  principal 
Intended  he  should  retain — ^privileges  which  are  essen* 
tial  to  the  dignity  oC  his  sovei-eign;  and  to  the  duties  he 
18  bound  to  perform* 

In  what  cases  a  minister,  by  infracting  the  laws  of 
the  country  in  which  he  resides^  may  subject  himself  to 
other  punishment  than  will  be  inflicted  by  his  own  sove- 
reign, is  an  inquiry  foreign  to  the  present  purjiose.  If 
his  crimes  be  such  as  to  render  him  amenable  to  the 
local  jurisdiction,  it  must  be  because  they  forfeit  the 
privileges  annexed  to  his  character ;  and  the  minister, 
by  violating  the  conditions  under  which  he  was  received 
as  the  representative  of  a  foreign  sovei*eign,  has  surren- 
dered the  immunities  granted  on^  those  (Conditions ;  or, 
according  to  the  true  i^eaningof  the  original  assent,  has 
ceaaed  to  be  entitled  to  them.. 

5d.  A  third  case  in  which  a  sovei^ign  is  understood 
to  cede  tt  portion  of  bis  territorial  jurisdiction  is,  whei*e 
he  allows  the  troops  of  a  foreign  prince  to  jmss  thi*ough 
hia  dominions* 

In  such  case,  without  any  express  declaration  wav- 
ing jinrisdiction  over  the  army  to  which  this  right  of 
passage  has  been  granted,  the  sovereign  who  should  at- 
tempt to  exercise  it  woidd  certainly  be  considered  as  vi-  • 
olating  his  faitfa.  By  exercising  it,  the  purpose  for 
which  the  free  passage  was  granted  would  be  defeated, 
and  a  portion  of  the  military  force  of  a  foreign  indepen" 
dent  nation  would  he  Averted  from  those  national  ob* 
jects  and  duttes  to  which  it  was  applicable,  and  would  be 
withdrawn  from  the  control  of  the  sovereign  whose 
power  and  whose  safety  might  greatly  depend  on  retain^ 
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ing  the  exclusive  cominaiid  and  disjioBitioii  oE  tUs  force. 

sx-      The  grant  of  a  free  {lassage  therefore  implies  a  waver 

cnuiraE  of  all  jurisdiction  over  the  troops  during  their  paasage^ 

V.        and  permits  the  foreign  general  to  use  that  disciiriiBet 

M<FADDON  and  to  inflict  those  punishments  which  the  government 

&0TKBB8.  of  his  army  may  require. 


But  iff  without  such  express  permit^  an  anny  should 
be  led  through  the  territories  of  a  foreign  prince^  night 
the  jurisdiction  of  the  territory  be  rightfully  exercised 
over  the  individuals  composing  this  army? 

Without  doubt,  a  military  force  can  never  gain  iimiiiiH 
nities  of  any  other  description  than  those  which  war 
gives,  by  entering  a  foreign  territory  against  the  w31  of 
its  sovereign.  But  if  his  consent,  instead  of  being  ex- 
pressed by  a  particular  license,  be  expressed  by  a  gener- 
al declaration  that  foreign  troops  may  pass  throng^  a 
specified  tract  of  country,  a  distinction  between  sudh 
general  permit  and  a  particular  license  is  not  perci»v* 
ed.  It  would  seem  reasonable  that  every  immunity 
which  would  be  conferred  by  a  special  license,  would  be 
in  like  manner  conferred  by  such  general  permit. 

We  have  seen  that  a  license  to  pass  through  a  territo- 
ry implies  immunities  not  expressed^  and  it  JB  material 
to  enquire  why  tlie  license  itself  may  not  be  presmned  ? 

It  is  obvious  that  the  passage  of  an  army  through  a 
foreign  territory  will  probably  be  at  ail  times  inconveni- 
ent and  injurious,  and  would  oftep  be  imnunently  danger- 
ous to  the  sovereign  through  whose  dominion  it  passed. 
Such  a  practice  would  break  down  some  of  the  uMMt  de^ 
cisive  distinctions  between  peace  and  war^  and  would 
reduce  a  nation  to  the  necessity  of  resisting  by  war  an 
act  not  absolutely  hostile  in  its  character,  or  of  exposing 
itself  to  the  stratagems  and  frauds  of  a  power  whose  in- 
tegrity might  be  doubted,  and  whomightenter  the  country 
wd^r  deceitful  pretexts.  It  js  for  reasons  like  these 
that  the  general  license  to  foreigners  to  enter  the  domin^ 
ions  of  a  friendly  power,  is  never  understood  to  extend- 
to  a  military  force ;  and  an  amy  marching  into  tka 
dominions  of  another  soveraign»  nwy  jnaUy  be  consider- 
ei  as  committing  an  act  (tf  hostili^  ;  and»  if  not  opposed 
bjf  forces  acquires  no  pH^lege  if  its  irnigular  and  im- 


proper  cwdwt*     It  mt^  bovever  well  be  questioned  scHooHeB 
wbetber  any  other  than  the  soverei^  power  of  the  state       £X- 
be  capuble  of  deciding  that  such  military  commander  chakos 
is  withoiit  a  Jicenw^  v. 

M'FADBOH 

But  the  rule  which  is  applicable  to  arroicsy  docs  not  &othkb8. 
appear  to  he  equdly  applicable  to  ships  of  war  entering  -— »~-<-i- 
the  ports  of  a  tnmSif  power.  The  injury  inseparable 
from  the  march  of  an  army  through  an  inhabited  coun* 
try^and  the  dangers  often^  indeed  generally^  attending 
itf  do  not  ens«e  from  admitting;  a  ship  of  war,  without 
special  license^  into  a  friendly  port.  A  different  rule 
therefore  witti  req^t  to  this  species  of  military  force  * 
has  heen  geMra&y  adopted.  If^  for  reasons  of  state, 
tjb«  ports  SE  a  nation  generally,  or  any  particular  ports 
be  closed  against  ressda  of  war  generally,  or  the  ves- 
sels of  any  particular  nal^oii^  notice  is  usually  given  of 
such  determini^ioa*  If  there  be  no  prohibition,  tlie  ports 
of  aftiendfy  nation  are  considered  as  open  to  the  pub- 
lic sdiipa  of  all  powers  with  whom  it  is  at  peace,  and 
timf  are  supposed  to  entar  such  ports  and  to  remain  in 
them  while  allowed  to  remain^  under  the  protection  of 
the  gOYomaient  of  the  {dace. 

In  almost  every  inftance,  the  treaties  between  civili- 
sed natioBs  contain  a  stipulation  to  this  effect  in  favor 
of  vessels  driren  in  by  stress  of  weather  or  other  urgent 
necessity.  In  such  cases /the  sovereign  is  bound  by 
eompaet  lo  authorize  foreign  vessels  to  enter  his  ports. 
The  treafy  binds  him  to  allow  vessels  in  disti-ess  to  find 
refuge  and  asylum  in  Us  ports,  and  this  is  a  license 
which  he  is  not  at  liberfy  to  retract.  It  w^uld  be  diffi- 
odt  to  assjgn  a  reason  for  withholding  from  a  license 
thus  granted*  any  immunity  from  local  jurisdiction 
which  would  be  iinpiied  in  a  special  license. 

If  there  be  no  treaty  applicable  to  the  case,  and  <the 
so^rereign,  from  motives  deemed  adequate  by  himself, 
permits  his  potts  to  remain  open  to  the  public  ships  of 
finre^gn  friendi|y  powers,  the  conclusion  seems  irresista* 
We,  that  they  enter  by  his  assent.  And  if  they  enter  by 
Ms  Msaat  meessarily  implied,  no  just  reason  is  perceiv- 
ed bgr.  the  Couit  for  distinguishing  their  case  from  that 
of  vemeb  wiichentar  by  express  assent. 


UA  SUPREME  COURT  U.  & 

scBooKEB    In  all  the  cases  of  exemption  which  have  been  reviewed, 

ex-      much  has  been  implied^  but  the  obligation  of  what  was 

CHANGE  implied  has  been  found  equal  to  the  obligation  of  that 

T.        whicli  was  expressed.    Are  there  reasons  for  denying 

M'FADDoir  the  application  of  this  principle  to  ships  of  war  ? 

&  OTHERS. 

In  this  part  of  the  subject  a  difficulty  is  to  be  enconn- 
teredy  the  seriousness  of  which  is  acknowledged^  bat 
which  the  Court  will  not  attempt  to  evade. 

Those  treaties  which  provide  for  the  admission  and 
safe  departure  of  public  vessels  entering  a  port  frcmi 
stress  of  weather^  or  other  urgent  caase^  provide  in  like 
manner  for  the  private  vessels  of  the  nation ;  and  where 
public  vessels  enter  a  port  under  the  general  license 
which  is  implied  merely  from  the  absence  of  a  prohibi- 
tion^  they  are,  it  may  be  ui^d^  in  the  same  condition 
witli  merchant  vessels  entering  the  same  port  for  the 
purposes  of  trade  who  cannot  thereby  claim  any^  exemp- 
tion from  the  jurisdiction  of  the  country.  It  may  be 
contended,  certoinly  with  much  plausibility  if  not  cor- 
rectness,  tiiat  the  same  rule,  and  salne  principle  are  ap- 
plicable to  public  and  private  ships ;  and  since  it  is  admit- 
ted that  private  ships  entering  without  special  license  be- 
come subject  to  the  local  jurisdiction,  it  is  demanded  on 
what  authority  an  exception  is  made  in  favor  of  ships  of 
war. 

It  is  by  no  means  conceded,  that  a  private  vessel  real- 
ly availing  herself  of  an  asylum  provided  by  treaty, 
and  not  attempting  to  trade,  would  become  amenable  to 
the  local  jurisdiction,  unless  she  committed  some  act  for- 
feiting the  protection  she  claims  under  compact  On 
the  contraiy,  motives  may  be  assigned  for  stipulating, 
and  according  immunities  to  vessds  in  cases  of  distress, 
which  would  not  be  demanded  for,  or  allowed  to  those 
which  enter  voluntarily  and  for  ordinary  purposes.  On 
this  part  of  the  subject,  however,  the  Court  does  not 
mean  to  indicate  any  opinion.  The  case  itetelf  may  pos- 
sibly occur,  and  ought  not  to  be  prejudged. 

Without  deciding  how  far  such  stipulations  in  favor 
of  distressed  vessels,  as  are  usual  in  treaties,  may  ex- 
empt private  ships  from  the  jurisdictioirof  the  place*  it 
may  safely  be  asserted,  that  the  whole  reasoning  upon 
which  such  exemption  has  been  implied  in  other  cases* 
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applies  wilii  faU  force  to  the  exemption  of  ships  of  war  schooitbr 
in  this.  Bx- 

C7UK6B 

« It  is  Ifflposflible  to  conceive/'  sajs  VatteU  '<  that'  a        v. 
Prince  who  sends  an  ambassador  or  any  other  minister  can  m'faddoh 
have  any  intention  of  subjecting  him  to  tlie  authority  of  a  &oth£B8. 

feragn  power ;  and  this  consideration  furnishes  an  addi 

tional  argument,  which  completely  establishes  the  inde*  • 
pendency  of  a  public  minister.  If  it  cannot  be  reason- 
ably presumed  that  his  sovereign  means  to  subject  him 
to  tiie  authority  of  the  prince  to  whom  he  is  sent*  the 
latter,  in  receiving  the  minister,  consents  to  adroit  him 
on  Uie  footing  of  independency ;  and  thus  there  exists  be- 
tween tlietwo  princes  a  tacit  convention,  which  gives  a 
new  force  to  the  natural  obligation/' 

Equally  impossible  is  it  to  conceive,  whatever  may  be  \ 
the  construction  as  to  private  ships,  that  a  prince  who    \ 
stipulates  a  passage  for  his  troops,  or  an  asylum  for  his      I 
ships  of  war  in  distress,  should  mean  to  subject  his  ar-     / 
my  or  his  navy  to  the  jurisdiction  of  a  foreign  sove-   / 
reign.     And  if  tliis  cannot  be  presumed,  the  sovereign  / 
of  Uie  port  must  be  considered  as  having  conceded  the 
privilege  to  the  extent  in  which  it  roust  have  been  un- 
derstood to  be  asked. 

To  the  Court,  it  appears,  tliat  where,  without  treaty, 
the  ports  of  a  nation  are  open  to  thc^  private  and  public       ) 
nhipa  of  a  friendly  power,  whose  subjects  have  also  li- 
berty without  special  license,  to  enter  the  country  for      / 
business  or  amusement,  a  clear  distinction  is   to   be 
drawn  between  the  rights  accorded  to  private  individu-    . 
als  or  private  trading  vessels,  and  those  accorded  to 
public  armed  ships  which  constitute  a  part  of  the  mill-  ^ 
tary  force  of  the  nation. 


/ 


The  preceding  reasoning,  has  maintiuned  the  propo- 
sitions th^t  an  exemptions  from  territorial  jurisdiction, 
must  be  derived  from  the  consent  of  the  sovereign  of  the 
territory ;  that  tbisconsent  may  be  iroplied  or  expres. 
sed  ^  and  that  vriien  implied,  its  extent  must  be  regula- 
ted by  the  nature  of  the  case,  and  the  views  under  which 
the  parties  requiring  and  conceding  it  must  be  supposed 


iM  SUPRBMB  COURT  V.  a 

iCRooirEB     When  private  Mdividuak  of  one  tiation  sptead  tbems^ 
£X-       selves  through  another  asbusiness  or  caprice  may  direct^ 

CHAlITQB   mingling  indiscriminately  with  the  inhabitants  of  that, 
V.       otlier^  6r  when  merchant  vessris  eilter  fin*  the  purposes 

M'^AVBoir  of  trade,  it  woidd  be  obviooslj  inconvenient  and  dange- 

ft^THKBt.  roim  to  society,  and  would  subject  the  laws  to  continual « 
infraction^  and  the  government  to  degradation,  if  such 
individuate  or  merchants  did  not  owe  temporary  and  local 
idlegiancey  and  were  not  adhenable  to  the  jurisdictioB  ^ 
the  country.  Nor  can  the  foreign  sovereign  have  any 
motive  for  wishing  such  exemption.  His  subjects  tiius 
passing  into  foreign  cmintries,  are  not  employed  by 
him,  nor  are  tliey  engaged  in  iiatlonal  pursuits*  Con^ 
sequently  there  are  powerful  motives  for  not:  exempting 
persons  of  this  description  from  the  jurisdiction  of  tlie 
country  in  which  they  are  found,  and  no  one  motive  for 
requiring  it  The  implied  license^  therefore,  under 
which  they  enter  can  never  be  construed  to  grant  such 
exemption. 

'  But  in  all  respects  diffet^ent  is  the  eitoation  6(  a  pub* 
lie  armed  ship.  She  constiittttes  apart  of  the  military 
force  of  her  nation ;  acts  under  the  immediate  and  di'* 
rect  command  of  the  sovereign ;  is  employed  by  him  in 
national  objects.  He  has  many  and  powerfid  motives 
for  preventing  those  objects  from  being  defeated  by  the 
interference  of  a  fordgn  state.  Such  interference  dan- 
not  take  place  without  affecting  his  power  and  his  digni- 
ty.   The  implied  license  therefore  under  whieh  such 

'  vessel  enters  a  friendly  port,  may  reasonably  be  cm- 
V  strued,  and  it  seems  to  the  Court,  ought  to  be  construed, 
^     as  containing  an  exemption  from  the  jurisdiction  of  the 

i    sovereign,  within  whose  territory  she  claims  the  rites  oT 

'     hospitality. 

Upon  these  principles,  by  the  unanimous  consent  of 

nations,  a  foreigner  is  amtoaUe  to  the  laws  of  the  |dace ; 

but  certainly  In  practice,  nations  have  not  ^et  asserted 

\     their  jurisdiction  over  the  public  armed  ships  of  ji  fo- 

^  reign  sovereign  entering  a  port  open  fdr  their  recep^ 

rton. 

Bynkershoek,  a  jurist  of  groat  repuiaftioii,  has  indeed 
maintained  that  the  property  of  a  foreign  sovereign  fe 
not  distinguishable  by  any  legal  extmiption  frcMn  the 


pmfeatf  €i  9m  ordoMiy  ukKvidualf  and  liaA  qttoted  se-  tOHeMBB , 
Teral,caaeB  in  wbicb  courts  have  exercised  jarisdictton      bx- 
over  caufles  in  ff^ich  a  foreign  aovweign  was  made  a  CHiHdB 
par^  defendant  v. 

Without  indicating  any  o]^u»i  on  this  qnesttrni,  it  ftoTHsns* 
msgr  safely  be  affirmed^  that  there  is  a  manifest  disttiio  ■    ■    r.  ■ 
tion  b€»tween  the  private  property  of  the  person  who 
happens  to  he  a  prince^  and  that  miKta^  force  whick 
anpports  the  sovereign  power^  and  maintains  thci  digni» 
ly  luid  the  independence  of  a  nation.    A  prince^  by  ac* 
qoiring  private  property  in  a  foreign  country^  may  pos* 
mbly  be  considered  as  sobjeeting  that  property  to  the 
territorial  jurisdictioii ;  he  may  be  considered  as  so  far 
Inyii^  down  the  princff  and  assnmingthe  character  of  a  g 
IHivate  indJvidoal^-   bat  this  he  cannot  be  presumed  t6 
do  with  respect  to  any  portion  of  that  armed  forces 
which  upholds  his  erown^  and  the  nation  he  is  entrusted 
to  govern. 

The  only  applicalde  case  dted  by  Bynkershoeky  is  that 
of  the  Bpaaish  ships  of  war  seined  in  Flushing  for  a  debt 
doe  from  the  kii^  of  Spain.    In  that  case,  the  states 

Sneral  interposed;  and  there  is  reason  to  believe^ 
Hn  the  manner  fai  which  the  transaction  is  stated, 
that^  either  by  the  interference  of  government,  or  the  de« 
cision  of  the  court,  the  veaseb  were  rdeased. 


This  case  of  the  Spanish  vessds  is,  it  is  believed,  the 
only  case  funpAshed  by  the  history  of  the  world,  of  an 
attempt  made  by  an  individual  ta  assert  a  chdm  against 
aforeign  prince,  by  seizing  the  aimed  vessds  of  the  na- 
ticMi^  That  this  proceeding  was  at  once  arrested  by  the 
government,  in  a  nation  which  appears  to  have  asserted 
the  power  of  proceeding  in  the  same  manner  against  the 
private  property  of  the  prince,  would  seem  te  furnish  no 
feeble  argument  in  support  of  flie  universality  of  the 
o|nnion  in  favor  of  the  exemption  claimed  for  ships  ci 
war.  The  distinction  made  in  our  own  laws  between 
IHiblic  and  private  ships  would  appeir  to  prooeed  from 
the  name  opinion. 

Itaeems  then  to  the  Court,  to  be  a  principle  of  j^hlic 
law,  that  natfamal  ^ps  of  war,  entering  me  port  of  a 
fftaidly-powei^  open  for  their  reception,  are  to  be'Consi* 

VOL.  vn.  5» 
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flCHOdHEiTdered  as  exempted  by  the  cQBsent  of  that  power  from  its 
EX-     ^jurisdiction. 

CUAKGE 

V.        j   Without  doubtt  the  sovereign  of  the  place  is  capaUf 
Bi^FADOoi^of  destroying  this  implication.    He  may  ciwn  and  ex- 
&omEM!ff,  ercisejurisdiction  either  by  employing  force^  or  by  sub- 
t  jocting  such  vessels  to  the  ordinary  tribunals.    But  un- 
til f  uch  power  be  exerted  in  a  manner  not  to  be  nusun* 
derstoodi  the  sovereign  cannot  be  considered  as  having 
imparted  to  tlie ordinary  tribunals  a  jurisdiction,  which 
.  it  would  be  a  breach  of  faith  to  exercise.    Those  gene- 
ral statutory  provisions  therefore  which  are  descriptive 
of  the  oi*dinary  jurisdiction  of  the  judicial  tribunals, 
which  give  an  individual  whose  property  has  been  wrest- 
ed from  him,  a  right  to  claim  that  property  ui  the  courts 
of  the  c^untj'yf  in  which  it  is  found,  ou^t  not,  in  the 
opinion  of  tliis  Court,  to  be  so  construed  as  to  give  them 
jurisdiction  in  a  case,  in  which  the  sovereign  power  has 
impliedly  consented  to  wave  its  jurisdiction. 

_  _  _  •  « 

The  arguments  in  favor  of  this  opinion  which  have 
been  drawn  from  tile  general  inability  of  tiie  judicial 
power  to  enforce  its  decisions. in  cases  of  this  descrip- 
tion, from  the  consideration,  that  the  sovereign  power 
of  the  nation  is  alone  competent  to  avenge  wrongs  com- 
mitted by  a  sovereign,  tliat  the  questions  to  which  such 
wrongs  give  Arth  are  rather  questions  of  policy  than  of 
law,  that  they  are  for  diplomatic,  rather  than  legal  dis- 
cussion, are  of  great  weight,  and  merit  serious  attention. 
But  the  argument  has  already  been  drawn  to  aJength^ 
which  forbids  a  particular  examination  of  these  points. 

,  Tiie  principles  which  have  been  stated,  will  now  .be 
applied  to  the  case  at  bar. 

In  the  present  state  of  the  evidence  and  proceedings, 
the  Exchange  must  be  considered  as  a  vessel,  which  was 
tiiQproperty  of  the  XabeUants,  whose  claim  is  repdkd  by 
the  fact,  that  she  is  now  a  national  armed  vessel,  commis- 
sioned by,  and  in  the  service  of  the  emperor  of  Franoel 
The  evidence  of  this  fart  is  not  controverted. .  But  it  is 
contended,  that  it  constitutes  no  bar  to  an  enquiry  into 
the  validity  of  the  title,  by  which  the  emperor  holds  this 
vessel.  Every  person,  it  is  alleged,  who  is  entitled  to  pro- 
perty brought  within^tbe  jurisdiction  of  our  Courts^  hasft 
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riglit  to  assert  his  title  in  those  Courts^  unless  there  be  scHooK£it( 
Bome  law  taking  his  csae  out  of  the  general  rule.    It  is      ex- 
therefore  said  to  be  the  rights  and  if  it  be  the  right,  it  is  chahob 
the  duty  of  the  Court,  to  enquire  whether  this  title  has        v. 
been  extiogoished  by  an  act,  the  validitj  of  which  is  re*  m'faddon 
cognized  by  national  or  municipal  law.  &othsb8. 

It  the  preceding  reasoning  be  correct,  the  Exchange^ 
being  a  public  armed  ship,  in  the  service  of  a  foreign  so- 
vereign,  with  whom  the  government  of  the  United  States 
is  at  peace,  and  having  entered  an  American  port  open 
for  her  reception,  on  the  terms  on  which  ships  of  war  are 
generally  permitted  to  enter  the  ports  of  a  Mendly  pow^ 
er,  must  be*considered  as  having  come  into  the  Amc« 
rican  territory,  under  an  impliol  promise,  that  while 
necessarily  mthin  it,  and  demeaning  hefself  in  a  friend- 
ly mafflier,  she  should  be  exempt  from  the  jarisdictioii 
of  the  country. 

If  this  opinion  be  correct,  there  seems  to  be  a  necessi- 
ty  for  admitting  that  the  fact  might  be  disclosed  to  the 
Cotirtby  the  suggestion  of  the  Attorney  for  the  United 
States. 

■ 
I  am  directed  to  deliver  it,  as  the  opinion  of  the  Court, 
that  the  sentence  of  the  Circuit  Court,  reversiug  the  sen^ 
tence  of  the  District  Court,  in  the  case  of  the  Exchange 
be  rever$>ed,  and  that  of  tiie  District  Court,  dismissing 
the  libel,  be  affirmed* 


ARCHIBALD  FREELAND 
HERON,  LENOX  AND  COMPANY^ 


isis; 


THIS  cause  having  been  argued  by  Windbb,  for 
the  Appellant,  and  P.  B.  Key,  for  the  Appellees.  f^rrJSTI^nt 

by  •  foreign 

M  the  judges  being  ptesent,  "^JJ^t  b' 

U)ii  country  fc 

DiTTAiXf  Justke*  d^i^ered  the  opimon  of  the  Court  notobjeoedta 

asfottows:  ftrtwo,««, 


tm  8UFREMIS  COURT  U.  & 

M£C«        This  r^fle  c^mes  jip  by  appeal  from  the  decree  tt  ttie 
lAivB     Circuit  Coart  for  tiie  Oifltrkt  of  .Virgiiiia. 

HEBOir  ft      The  record  presents  the  following  state  of  facts :    A 
oTHSKs*  bill  in  equity  was  filed  by  Heron^  l^ox  and  Company 

Archibald  Freeland,  the  Appellant^  in  the  Cir- 


is  deemed  ucuit  Court  in  the  month  of  Decembery  1798.    It  states 
iT^^!^  that  the  company  consisted  of  Nathaniel  Heron,  a  sab- 
burden  of     ject  of  Great  Britain,  Samuel  Lenox,  also  a  subject  of 
^wfa?^.  Great  Britain,  and  James  Freeland  and  William  Gillin. 
o^ed  k  iKM  That  articles'  of  co-partnership  between  the  said  compa- 
k  ^nthmt  Ob-  0j  and  Archibald  Freeland,  of  Virginia,  were  entered 
^'^^         into  on  tlie  15th  of  February,  1789,  to  commenoe  on  the 
first  day  of  April  following*  and  to  continue  for  five 
years  unless  sooner  dissolved  by  mutual  consent.    It  is 
stipulated  by  the  articles  that  the  business  of  the  co«» 
partnership  should  be  managed'  and  carried  on  in  the 
town  of  Manchester,  in  Virginia,  by  Archibald  Freeland, 
under  the  firm  of  James  Freeland.    That  there  should 
be  no  adrance  put  on  the  goods  famished  but  the 
charges  and  commission  in  Britain,  and  that  all  boun«> 
ties,  discounts  and  abatements  which  might  be  received, 
idiould  be  credited*   The  Complainants  in  their  bill  fur- 
ther state  that  Archibald  Freeland  had  the  sole  manage- 
itaent  of  the  affairs  of  the  company,  and  the  care  and 
custody  of  the  books  and  funds. 

That  during  the  existence  of  the  co-partnership  He- 
pon,  Lenox  and  Company  remitted  to  James  and  A. 
Freeland  goods,  wares  and  merchandize,  to  the  amount 
of  several  thousand  pounds  sterling,  and  had  received 
some  payments,  but  that  a  considerable  balance  remain- 
ed due  to  them  on  account  of  those  remittances :  that  J* 
.  and  A.  Frf^and  had  been  frequently  caUed  on  to  ac- 
count and  pay  the  balance  due.  That  the  firm  of  J.  and 
A.  FreelandHhad  been  long  since  dissolved  by  mutual 
consent;  and  that  A.  FVeeland,  retaining  all  j|ie  boofc^ 
and  efiisctB  of  the  company,  had  refused  to  account  and 
pay  the  balance  due;  and  they  pray 


To  this  bill  A.  Freeland  filed  bis  answer,  admitting  the. 
co-partnership,  as  stated,  and  that  tihe  business  of  the 
concern  had  been  conducted  by  Mm  at  Manchester,  un- 
til the  lOtb  day  of  April,  1795,  when  by  contract  the 
whole  of  the  property  of  ttie  co-p*rD^ry  wirii  Mtt^  in 
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Mm  for  Ma  own  use  and  benefit  upon  the  conditions 
therein  expressed :  and  he  insists  that  upon  a  fair  set-    .  i»aiio 
tlement  of  the  accounts  between  the  Complainants  and        t« 
Imn  agreeaUj  to  the  custom  of  merchants  in  London^  heboit  k 
as  stipulated  by  the  said  contract^  he  owes  nothing.         othebs. 


It  further  appears  that  shipments  of  merchandize  by 
Heron^  Lenox  and  Company  were  made  from  time  to 
time,  during  the  first  four  years  of  the  concern^  amount- 
ing in  the  whole  to  more  than  / 19^000  sterling,  and 
that  remittances  were  made  by  A.  Freeland  in  bilhs  of 
exchange  and  country  produce  during  the  same  period 
to  « large  amount;  and  that  in  the  year  1793  the  part- 
nership was  dissolyed  by  mutual  consent  A.  Freeland 
continued  to  settle  and  liquidate  the  accounts  of  the 
firm  at  Manchostcr^  and  in  September,  1796»  wrote  a 
letter  to  Frednni  and  Gillin,  of  which  the  following  is 
an  extract :  «  Your  claim  will  be  among  the  first  of  my 
debts  that  is  paid— for  the  indulgence  I  have  met  with, 
I  have  tn  thank  you,  and  meaA  to  exert  myself  in  order 
to  pay  off  the.whole  as  early  as  possible/^ 

Buring  the  pendency  of  this  suit  in  the  Circuit  Court, 
a  cross  bill  was  filed  by  A«  Freeland  against  Heron, 
liOfibx  and  Company  for  discovery,  which  they  answer- 
ed by  denying  the  allegatimis  in  the  bill  wiUiout  dis* 
closing  th^  evidence  sought  for.  No  exception,  how- 
ever, was  taken  to  the  answer. 

An  order  had  passed  directing  an  account  to  be  stated 
by  a  commissioner  appointed  for  the  purpose,  who  re- 
ported that  there  was  due  from  A.  Freeland  to  Heron, 
liBnox  and  Company  a  balance  of  one  thousand  one 
hmiAred  and  sixty  pounds  seventeen  shillings  and  ten 
pence  .sterling,  to  which  report,  various  exceptions 
were  taken  by  the  Defendant 

On  the  14ith  of  December,  1809,  the  cause  came  on 
to  be  heard  in  the  Circuit  Court  upon  the  blU,  answer 
and  exhibits  and  the  report  of  the  commissioner,  when 
it  was  adjudged,  ordered  and  decreed  that  the  Defend- 
ant^ A*  Fredaiid^  pay  to  the  Plaintiff,  Heron,  Lenox 
&  Co.  tiie  sum  reported  to  be  due  by  the  commissioner, 
at  certaiii  specMed  pn^odd,  Irith  interest  from  the  first 
^j^j9m,i7^9^  and  costs:  and  the  crosa  bill  was 


«    * 

,*  * 


'       • 


160  SUPREME  COURT  U.  S. 

§ 

FREE*     dismissed  with  costs.  ^  From  which  decree  the  Defend- 
'XAFTD      ant  appealed.  . 

HEROK  &      The  exceptions  taken  to  the  report  of  the  cominis- 
oTHEBs*  sioner  in  the  court  below  have  been  urged  on  the  part 

of  the  Appellant  in  this  court,  and  may  be  comprized 

under  the  following  heads : 

1.  That  he  has  not  given  the  Defendant  credit  for  all 
the  hountiesy  drawbacks  and  duties  which  were  allowed 
to  tlie  Complainants  on  the  purchase  and  shipment  of 
tiie  goods  in  England,  which  he  ought  to  have  allowed 
agreeably  to  the  contract  of  co-partnership. 

2.  That  the  commissioner  adopted  a  mode  of  calcu- 
lating interest  contrary  to  the  agreement  of  ^e  parties 
in  April,  17  9S,  and  prejudicial  to  the  Defendatit 

3.  That  he  allowed  the  Complainants  a  commission 
on  the  sales  of  produce  shipped  direcdy  to  Cadiz,  Lis- 
bon and  other  places,  where  the  property  was  consigned 
directly  to  persons  residing  in  those  several  places^  by . 
them  sold,  and  who  charged  the  ordinary  commission^ 
and  who  remitted  the  proceeds  to  the  Complainants,  in 
London. 

4).  That  he  has  not  given  credit  to  the  Defendant  for 
2S  hogsheads  of  tobacco. 

There  was  another  exception,  but  as  it  was  abandon- 
^'d  in  the  argument  by  the  •ounsel,  it  will  not  be  no- 
ticed. 

With  respect  to  the  first,  third^and  fourth  exceptions, 
the  record  does  not  furnish  the  evidence  necessary  to ' 
enable  the  court  to  form  a  correct  decision  from  the 
facts.  The  positive  assertions  of  the  Appellant  arc  de- 
nied by  the  Appellees ;  and  in  proof  both  are  equally 
defective. 

The  Appellant  claims  a  credit  of  I  764  10  5  sterling 
on  account  of  bounties,  drawbacks  and  discounts:  he 
Jias  been  allowed  upwards  of  /  500  sterling,  and  the  Ap- 
pellees deny  that  he  is  entitled  to  more  credit  than  is 
given,  averring  that  more  has  not  been  received  by 


•A 
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tbem*    Each  insists  tbat  the  (m«4  jprohanii  ought  to  be    tkbb- 
thrown  on  his  adversary.  xamd 

It  is  proper  ijd  observe  that  it  appears  by  the  record  heroit  & 
that  Heron^  Lenox  and  Company  famished  A.  Free-   ohteB8« 
land  with  an  account  current  annually  for  tiie  four  firet-        >— ^-~ 
years  oi  tbeir  transactions,  and  tliat  no  objection  was 
made  to  them.    This  circumstance,  combined  witb  the 
ptromise  contained  in  A.  Freeland's  letter^  of  September 
1796  to  pay  the  whole  balance  due,  affords  room  for 
the  application  of  a  rule  of  the  Chancery  Court  and  of 
merchants  to  decide  the  controversy.   It  is  this:   When 
one  merchant  sends  an  account  current  to  another  re- 
siding in  a  different  country,  between  whom  there  are  . 
cautnal  dealings,  and  he  keeps  it  two  years  without 
making  any  obiections,  it  shall  be  deemed  a  stated  ac- 
coun^^  and  his  silence  and  acquiescence  shall  bind  hiiA, 
at  It^AiBo  far  as  to  cast  the  ontis  probandi  on  him. 

The  same  rule  is  applicable  to  the  third  exception. 
After  an  acquiescence  of  several  years  the  account  is 
considered  as  binding  upon  him»  as  he  has  failefl  to 
falsify  the  allegations  of  the  Appellees  that  the  ship- 
ment of  produce  to  Cadiz,  Lisbon  and  Bourdeaux  were 
made  pursuant  to  their  orders  and  under  their  saperin- 
tendance.  •. 

He  has  failed  also  to  proVe  that  he  is  entitled  to  the 
credit  insisted  on  in  his  fourth  exception.  To  be  enti- 
tled to  the  credit  it  is  incumbent  on  him  to  prove  that 
the  25  hogsheads  are  exclusive  of  the  80  hogsheads  of 
tobacco  shipped  in  the  Mercury.  The  record  affords 
no  testimony  whatever. 

Wiih  respect  to  the  second  exception^  it  is  considered 
by  tlua  Court  that  the  Circuit  Court  erred  in  sustain- 
ing flie  repcnrt  of  the  commissioner  as  to  the  manner  of 
stating  the  account  between  the  parties.  The  commis- 
sioner adoped  the  mode  estabhshed  in  Virginia,  and 
which  it  is  believed  prevails  generally  throughout  the^ 
United  States:  but  by  the  written  iigreement  of  the 
parties  in  April,  179^  it  is  stipulated  that  the  interest 
shall  be  charged  dgreeaUy  to  the  custom  and  manner  of 
HttUng  accents  in  London.  In  all  other  respects  tbie 
opinioji  of  the  Circoit  Court  is  affirmed. 


iM  suPBEMBB  convr  u.  & 

VR%E  It  is  therefore  the  opinion  of  this  Coiirt  that  tte  -de- 

XAKD  tree  of  the  Circuit  Court  with  respect  to  the  second  ex- 

T.  ception  be  reversed^  and  that  the  cause  be  remanded  to 

HERoir&  the  Circuit  Court*  in  order  that  an  account  may  be 

OTHERS,  taken  pursuant  to  the  written  ajj^reement  of  the  parties-^-* 

■  agreeably  to  the  custom  and  manner  of  settling  accounts 

in  London. 


WELCH  V.  MANDEYILLE. 


lSi2. 


Pre$tnU».*Mi^  the  judges* 


The  i«funi  ERROR  to  the  Circuit  Court  for  the  district  of 

of  the  Court     Columbia,  sittine  at  Alexandria. 

below  tore-in-  o 

■Ute  a  cause 

tirhksh  has  \n  Rction  of  Covenant  was  brought  in  that  Court,  in 

d?.^!^ 4  the  name  of  James  Welsh,  the  Plaintiflr,  but  really  for 
no  fprwnd  for  the  usc  and  by  the  sole  orders  of  Allen  Prior,  against 
Tho^onSMj'^  Mandeville  and  Jameson,  upon  a  contract  for  the  sale 
Plaintiff  may  of  land  to  tliem  by  Welch.  At  the  second  term  after 
SwSt'inhii  *"  ^®^®  judgment  had  been  entered  against  Welch  at 
^^Hl^bf  a  the  rules,  the  Defendant,  Mandeville,  who  alone  had 
^alitor  who  been  taken,  produced  to  the  clerk  a  release  under  the 
^sMmt V'  sea/  of  JFdch  and  an  order  from  .him  to  dismiss  the 
the  cause  of  the  suit;  wliereupou  the  clerk  made  an  entry  on  the 
acOoQ.  minutes  of  the  Court,  that  the  action  was  dismissed  by 

'  agreement  of  the  parties.    AEterwards,  at  the  same  term, 

the  attorney  who  brought  the  suit  in  flie  name  of  Welch, 
moved  the  Court  to  re-instate  it,  and  grounded  his  motion 
upon  his  own  affidavit  and  the  papers  mentioned  there- 
in. The  affidavit  stated,  thiit  in  the  autumn  of  1799, 
Prior,  brought  to  the  attorney  3  bills  of  exchange,  drawn 
by  Welch  upon  Mandeville  and  Jameson,  for  2500  dollars 
each,  and  an  account  in  the  handwriting  of  Mandeville, 
<  acknowledging  a  balance  due  to  Welch  on  the  dist  of 
January,  1798,  of  8707  dollars  and  9  cents  to  he  paid 
in  the  times  and  manner  therein  stated.  PrioTp  at  the 
same  time,  stated  that  Wekh  was  indebted  to  him  and 
tliat  he  had  taken  those  bills  in  payment,  which  Mande- 
ville and  Jameson  refttse4^toii$q^fV89yyigt]iat  Weleh 
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Ir^  d^eit^ed  theli  in  the  sale  (rf  tiie  Und^    Priof  left 
the  papers  wifb  his  attorney^  afid  requested  hini  to  take        v« 
tke  best  measares  to  obtain  the  money  from  MandeTiile  mavbx^ 
smd  Jameson ;  \^heroopon  he  broitglit  two  suits  in  the    vnxis. 
county    Court  of  Fairfax,  in  Virginia,  tlie  one  wa9 
a  suit  at  law  in  the  name  of  Welch  against  M.  and  JL 
foumled  upon  their  acknowledgment  of  the  balance  of 
account — ^The  other  was  a  diancery  attachment,  in  the 
name  of  Prior  against  Welch,  as  an  absent  debtor,  and 
charging  M.  and  J.  as  Grarnlshees. 

^  Upon  the  trial  of  the  suit  at  law,  tlie  Defendants  pro- 
daced  the  original  contract  respecting  the  sale  of  land, 
wlierenpovi  the  attorney  for  Welch  sufTered  a  non-suit, 
URd  ^ving  obtamed  an  office  ropy  of  the  contract 
brought  the  present  suit  thereon,  (tfr  the  use  of  Prior, 
in  the  name  of  Welch,  but  without  his  directions,  which 
vm  knoHn  to  Mandevtile.  There  had  been  no  deci- 
sion in  the  chancery  attachment.  The  attorney  never 
bad  any  communication  with  Welch  upon  the  subject 
oftiiisduit;  but  he  had  reason  to  believe  that  Welch 
knew  of  the  suits  in  Fairfax  county  and  did  not  inter- 
fere with  them.  The  attorney  corresponded  solely  with 
Piior  on  the  subject  of  this  suit,  who  had  directed  the 
apjdication  of  the  money  when  recovered*  Thatthe 
attorney  did  not  know  of  the  release  and  order  to  dis- 
miss  the  suit  until  after  the  entry  was  made  on  the  min- 
utes, and  that  the  suit  had  been  dismissed  without  his 
consent  or  that  of  Friot*,  who  had  been  at  all  the  ex- 
pense of  the  snit*  That  he  had  been  informed  that 
Welch  was  in  the  prison  bounds,  and  that  when  Prioi^ 
put  the  papers  into  his  hands,  he  informed  him  that  it 
was  bis  only  prospect  of  receiving  payment  of  the  debt 
due  to  himr  by  Welch. 

Whereupon  the  Defendant,  Mandeville,  produced 
the  affidavit  of  Welch^  stating  that  he  drew  the  bills  in 
favor  of  Prior,  merely  for  him  to  get  them  accepted,  and 
negotiate  them  for  account  of  Welch  and  as  his  agent. 
That  iPrior  never  gave  value  for  them,  and  instead  of 
beingtiie  creditor  of  Welch,  was  his  debtor*/  and  that 
he,  (Welch)  nevef  made  a  transfer  ot  assignment  of  the 
contract  with  Mandevilie  and  Jfatnason  to  Pk*ib^  oT  ant 
ofher  person. 
VOL.  Tfl.  «l 
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The  Defendant^  M andeville^  also  produced  a  paper 
purporting  to  be  Uie  answer  ot  Welch^  to  the  chancery 
attachment  in  Fairfax  county ,  (but  which  had  not 
then  been  filed  in  the  suit)  which  contained  the  substance 
of  his  affidavit— and  also  a  letter  written  by  Welch  to 
Mandeville  and  Jameson^  and  sent  by  Prior  at  the  time 
he  presented  the  bills,  corroborating  the  fact  that  Prior 
was  only  his  agent  in  that  business. 

V 

In  this  state  of  the  case  the  Court  below  continued  the 
motion  to  re-instate  the  cause  until  the  next  term,  to 
give  an  opportunity  to  Prior  to  produce  evidence  61  an 
assignment  of  the  contract  and  of  his  right  to  bring  suit 
upon  it ;  at  which  term  he  produced  his  own  affidavit 
stating  that  Welch  was  indebted  to  him  upwards  of' 
14000  dollars,  and  that  Welch  gave  him  the  3  drafts  on 
Mandeville  and  JamesoUf  for  his  (Prior^s)  own  use  and 
benefit,  for  and  on  account  of  a  tract  of  land  sold  to  Welch, 
and  which  Welch  sold  to' another  person.  He  produced 
also  certain  other  documents  tending  to  ccurroborate  his 
affidavit. 

But  the  Court  below  refused  to  re-instate  the  cause 
and  onlcred  it  to  be  dismissed  according  to  the  agree- 
ment of  the  parties ;  to  which  refusal  Mtn  Prior  took  a 
bill  of  exceptions  which  the  Court  signed. 

Upon  the  opening  of  the  case, 

Marsh^ix,  chirf  jusUce,  enquired  whether  the  ques- 
tion, whether  a  remsal  to  re4nstate  a  cause,  be  ground 
of  error,  had  not  been  decided  by  this  Court 

£•  I.  Lee,  fbr  Plaintiff  in  error— ^aid  that  it  had 
not  been  direcuy  decided. 

The  clause  of  the  act  of  Congress  which  gives  this 
Court  appellate  jurisdiction  of  causes  decided  in  the 
Circuit  Court  for  tlie  district  of  Columbia,  fLa^ws  UfdUd 
States^  VoL  5.  p.  270.  ^  s.J  differs  from  that  clause  of 
the  general  Judiciary  which  gives  thii  Court  its  appel- 
late jurisdiction  in  otiier  cases.  The  expression  of  the 
former  clause  is  «<  any  final  judgment  order  or  decree  ;*' 
but  the  expression  in  the  general  law  fVoL  1.  p*  6%.  $. 
S/Z.J  m '^fnal judgments  and  itcrees.^^  The  word  ordir 
must  mean  somelMng  different  from  a  judgment  or  a 
decree.    It  aeemd  peculiarly  apj^caUe  to  a  final  order 


• 


FEBRUART  TERM  1S12.  tSB 

dismissiiig  a  suit    This  pecufiar  phraseology  was  re*  vbilch 
lied  upon  to  nre  jbrisdictioii  to  this  Court  in  the  case       v. 
of  Cuittss  V.  ne  QtorgeUrwn  Turfipike  Company ^  fCranch,  m  AKn£« 


•Swunr,  coidra. 

This  case  is  within  the  principle  of  the  cases  already- 
decided  by  this  Court— such  as  the  refusal  of  the  Court 
below  to  grant  a  new  trials  or  to  continue  a  cause.  To 
re-instate  a  cause,  after  it  has  been  once  legally  decided 
is  a  matter  of  mere  discretion* 

E.  I.  Ii£B,  in  reply. 

If  the  clerk  bad  dismissed  it  at  the  rules^  and  the 
Plaintiff  had  applied  to  the  Court  at  the  next  succeed- 
ing term  to  re-instate  it  and  the  Court  had  refusiNi;  it 
would  not  have  been,  an  exen:ise  of  discretion^  but  deni« 
al  of  right  It  would  have  been  error  in  law.  1.  Stranger 
ftSB,  Mtrwdl  V.  Pidgeon. 

C.  IjoLy  on  the  same  side. 

There  is  a  difference  between  dismissing  a  cause 
without  trial  and  relusing  a  new  trial.  It  cannot  be 
possible  that  the  Court  may  dismiss  every  suit  upon 
the  docket  and  yet  the  injured  parties  have  no  remedy } 
wliich  would  be  the  case  if  the  dismissing  of  a  suit  be 
matter  of  discretion  which  this  Court  cannot  control. 

JUdrch  BUu    M  the  Judges  being  present, 

Mabshaul,  Ch.  Justice.  The  majoHty  of  the  Court 
is  of  opinion  that  the  motion  to  reinstate  the  cause,  was 
an  application  to  the  discretion  of  the  Court,  and  its 
refusal  is  not  a  ground  for  a  writ  of  error. 

After  the  Court  had  delivered  this  opinion  it  became  a 
question  whether  the  writ  of  error  should  be 
iff  tbe  judgm^  afirmed. 

Mber  consideration  of  the  case  again. 

On  the  rth  cfMarehf 


irvc^       M4its)SAU»  Chf  Justice,  stated  it  to  be  ttie  <)]^QiM  of 

V.        iluB  Court,  that  the  judgnieot  of  t¥e  Couft  kel^w  A^iM 

MAiTBii-   fe  Hjginmd.    The  writ  of  errcM*  is  to  ttie  jfidgm^t  gen- 

Ti^B.    erally.    Tiie  refusal  to  re-instate  the  cauae  jbeing  no  er* 

.^....^ ror  in  law,  the  Court  can  see  no  en*6r  in  the  pi^ncinal 

judgment.  * 

Jndgment  affirmed. 

t 

jgjj^        MARSTEliLER  AND  OTHERS  t. 'MCLEAN. 

March       9d.  =a 

Present...^  the  judges. 
^^^  ^  ERKOR  to  the  CkcuM;  Court  for  the  District  of 

avow  the  ^ea  Colttmbia, 

of  the  statute.  . 

to  jH^^^i^     This  was  an  action  of  trespass  for  mesae  pfo^ts  after 
joint  tenants,  a  recovery  in  ejectment  by  the  present  Plaintiffs  .against 
to^shw  ^oTt  ^^^  present  Defendant,  who  p)eaiie4  the  statnte  of  |ii«i- 
all  die^Piain- Nations,  to  which  the  Plaintiffs  replied,  in  substance, 
tiffs  were  uo-  that  Cbristiaoa,  the  wife  of  one  of  the  plaaitaffs,  imd 
^era^d«abaity  EJi^abetli,  the  wife  of  another  of  the  Plaintfft,  in  wliose 
riglits  they  sue,  m  were  femes  covert  wb^  the  caini^ 
'**  of  acttoa  accrued,  and  hare  ever  stnce  continued 
««  fenaes  coFert"-»««  and  *<  that  tdUy  Hunttr,*^  one  of  the 
«  Plaintiffs  <«  "waa  a  fimt  ccrotrt^^  and  that  the-  other 
Plaintiffs,  in  whose  right  the  suit  was  brought,  were 
infants  at  the  time  Oie  cause  of  action  accrued,  and  also 
at  the  commencement  of  the  action.    To  this  replica- 
tion tliere  was  a  general  dainai*rer  and  joinder,  on 
which  tiie  court  below  rendered  judgment  for  the  De- 
fendant. 

C.  SIMMS  ttnd  R.  I.  Tatlob,  for  the  Defendant  in 
»Tfmh  coDtendN, 

1.  That  the  replication  was  iads  keowse  ^  did  f^% 
show  that  all  the  Plaintiffs  were  entitled^  to  sue,  not- 
withstanding the  statute  of  Umitations.  It  did  n#t  al^te 
that  Kitly  Hunter  continued  a  feme  covert  until  less 
thkn  five  years  next  before  Hie  ceAmaBoMiieat  of  the 
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»mU    If  he?  diairi^iljil^  of  coTerture  was  reiQOTed  five  makst^Ii- 
yji^ars  biefore  br^ngiiKf  the  action,  she  was  barred  by  the     usb  & 
Btatnte .;  aad  the  rejriicatuMiy  hfing  jointy  if  bad  as  to  othebs 
one^  is  bad  as  to  all.  v. 

M<CX£Air. 

2.  That  upon  a  demarrer  the  court  will  give  judgment 
against  that  party  who  commits  tlie  first  fotdt  in  plead- 
ing. The  declaration  states  all  the  material  allegations 
imder  a  <<  wherecLS** — a  quod  cum:  It  is  all  reciUU^ 
which  is  fatal  upon  a  general  demurrer,  or  upon  a  mo- 
tion in  ai'rest  of  judgment. 

« 

The  courts  of  Virginia  follow  the  practice  of  the 
king's  bench  in  Eng^dy  where  this  exception  has  be^i 
always  lield  good,  i  Sir.  621,  Jtmyan  v.  Shore.  %  Hen. 
€md  Mm.  ^^-^Bord.  v.  Oilman.  3  Sen.  and  Min.  134. 
Jbore^s  Mmr.  v.  Jkmney — id  271,  JUmax  v.  Ford.  4 
Mn.  and:  Mm.  277.  Sifm  v.  Qriffith. 

£.  I.  LeiE,  contra. 

Tba  objection  to  the  declaration  is  only  an  objection 
to  forvu  The  statue  of  jeofails  in  Virginia  does  not 
justify  the  cases  cited  from  the  Court  of  Appeals.  Upon 
a  d^urrer  to  the  replication  the  Defendant  cannot 
take  adrantage  of  an  error  in  the  declaration. 

• 

Aa  to  the  objection  that  the  replication  does  not  state 
that  Kitty  Hunt^  continued  a  feme  sole,  it  is  sufficient 
fyiT  US  if  we  show  th^  some  of  the  Plaintifis  arc^  not 
tarned  by  the  statute.  Those  who  were  under  a  disa- 
bility are  not  to  be  prejudiced  by  the  negligence  of 
those  who  were  not  disabled.  Joint  tenants  cannot  sue 
aeveraUy,  they  must  join.  1  Ttdd.  FrO^.  %  1  Sanders 
Mi.  Mbic  4,  Ccba  V.  Vaugfum,  2  fV.  Bl.  1077.  If  the 
plea  is  bad  as  to' some  of  the  Plaintiffs  it  is  bad  as  to 
^IL    2  Sand.  49,  50.   1  Sand.  28. 

.  Tayjjok,  in  reply. 

The  case  of  Perry  v.  JackMty  4  T.  E.  516,  was  the 
£»t  in  which  it  was  decided  that  the  statute  runs 
agaipst  iMi  tiie  joint  Plaintiffs  if  any  o(  them  were  free 
ffWi  jdteabilityr  In  that  case  it  wai^  rejdied  to  the  plea 
oC  UmitatioAs^  that  one  of  the  Plaintiffs  was  beyond 
•iia%  and  tbo  n^Hpation  was  a4judged  bad. 
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MAB8TS£*     E.  I.  Lek.    The  dcclfiration  states  that  some  of  the 

IJS&  &    Plaintiffs  are  infants^  the  plea  was  no  bar  to  those 

oTHEBs   Plaintifib.    In  the  case  of  Vetry  v.  Jackson  the  Plain- 

V.        tifb  were  partners  in  trade*    It  was  a  voluntary  asso* 

M^cLEAir.  dation— but  here  the  Plaintiffs  are  joined  by  act  of  law. 

•Mtifc&  ±Stiu.»*M  the  judges  being  present, 

Storti  J.  deliveitd  tiie  opinion  of  the  court  as  follows : 

The  Plaintiffs  in  error  brought  an  action  of  ti*espa88 
qoare  dantum  fregiU^to  which  the  defendant  in  error 
pleaded  the  statute  of  limitations.  The  replication  in 
substance  states  that^  at  the  time  wlien  the  cause  of  ac«- 
tion  accrued,  Christiana^  wife  of  one  of  the  PlaintWs^ 
and  Elizabeth,  wife  of  another  of  the  Plaintiffb^  <<  were 
«« feme  coverts,  and  ever-  siQce  have  continued  feme 
<'  coverts"— and  <'  that  Kitty  Hunter,**  one  of  the  Plain- 
tiffs, ^<  was  a  feme  cacert;**  and  that  the  other  Plain- 
tiffs in  whose  right  the  suit  was  brought,  at  the  time 
when  the  action  accrued,  and  al^  at  the  commencement 
of  the  suit,  were  infants.  To  this  replication  there  is  a 
general  demurrer  and  joinder  on  which  the  court  below 
gave  judgment  for  the  Defimdant. 

It  is  contended  by  the  Defendant  that  this  rejdicatioti 
is  insuflScient,  inasmuch  as  it  does  not  allege  that  Kitty 
Hunter  continued  a  feme  arcert  until  within  live  years, 
the  time  prescribed  by  the  statute  of  limitations  for  the 
pursuit  of  this  remedy.  And  it  is  further  contended, 
that,  even  if  the  replication  be  good,  yet  the  Plaintifl^ 
ought  not  to  recover,  because  the  declaration  charges 
the  trespass  by  way  of  recital — ''  for  that  whereas  the 
Defendant  ^tUHbrce  and  arms,"  &c.,  and  not  by  posi- 
tive and  direct  allegations  as  the  law  requires.  On  this 
last  exception  the  court  do  not  intend  to  give  any  opi- 
nion ;  but  unless  the  point  were  fully » settled  by  autho^ 
rity,  they  would  feel  little  inclination  to  sustain  an  ob- 
jection which  would  seem  directed  more  to  the  form 
than  the  merits  of  the  action. 

The  objection  to  the  replication  deserves  more  con- 
sideration. It  is  certainly  a  rule  of  pleading  that  a  re- 
plication should  of  itself  contain  a  full  and  complete  an- 
swer to  the  bar,  and  that  a  joint  plea  which  is  bad,  af- 
fects with  its  consequences  all  the  partis  joining  in  it 
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In  the  present  case  it  may  be  true  that  Kittj  Hunter  M4Bstbx.- 
was  a  feme  covert  at  tlie  time  when  the  action  accrued;     ler  & 
and  yet  it  may  be  equally  true  that  five  years  have        v. 
elapsed  since  Oe  disability  was  removed.   It  was  there-  m'clean. 
fore  incumbent  on  the  PlaintiSs,  not  barely  to  shew  a 
coverture^  but^  by  a  proper  averment,  to  shew  its  con- 
tinuance to  a  time  within  which  it  would  hAve  been  a 
perfect  avoidance  of  the  bar.   The  objection  then  would 
have  been  fatal  in  a  several  action  brought  by  Kitty 
Hunter. 

But  it  is  said  that  though  the  replication  be  bad  as 
to  one  of  the  Flaintifb,  yet  it  can  only  bar  hers  that 
the  infancy  or  coverture  of  the  other  Plaintiffs  entitles 
them  to  a  recovery  in  tbia  action  for  the  injury  done  to 
them^  and  that>  as  parceners  and  tenants  in  common 
are  compellable  to  join  in  actions  of  this  nature^  it 
would  be  hard  to  affect  them  with  the  disability  of  a 
co-tenant 

It  seems,  however,  to  be  a  settled  rule  that  all  the 
Flaintifis  in  a  suit  must  be  competent  to  sue,  otherwise 
the  action  cannot  be  supported :  and  the  case  of  Perry 
V.  Jaekwih  aJUdfrtm  4,  Term  Reports,  Sid,  decides  that 
a  plea  of  ftke  statute  of  limitations,  which  is  good  as  to 
one  partner,  bars  them  both  in  a  joint  action.  When 
once  the  statute  runs  against  one  oif  two  parties  entitled 
to  a  joint  action,  it  operates  as  a  bar  to  such  joint  action. 

It  is  therefore  the  opinion  of  the  Court  that  as  this 
answer  to  the  ejection  fails,  the  replication  must  be 
adi'ttdged  insufiicient,  and  of  course  the  bar  must  pre- 
vail. 

Judgment  farmed. 


WELCH  V.  UNDO.  ^g^g^ 


Match       Sd 

4 


FresevL-JSSl  the  Judges.  ^ 

■ 

ERROR  to  the  Circuit  Court  for  the  District  of  The  mere 
Columbia,  sitting  at  Alexandria.  profeakm  of  • 
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VKLCH 


money  had 
and  received 
bj  the  indnr- 
•er  to  the  uae 
of  the  indor- 


se! 


Welch  brottgbt  an  aetton  of  assumpsit  Rgainst  Lhido^ 
upon  bis  indorsement  of  a  proihidorjr  note.  Tbo  de« 
claration  contained  two  countB.  The  Ist  count  stated, 
that  one  John  fptrchevtdf  on  the  25th  of  August^  179^ 
promisdir  tnside  &nd  delivered  a  promisory  note  to  Lindo,  payable  to 
note  by  sn  in-  |ii8  ot*der  on  demand^  for  2^6  dollars,  for  yalued  re- 
h^d^oi^M  ceived.  That  Lindo,  on  tho  ^th  of  January,  ISOO,  in- 
it  to  another,  dorsed  it  to  Wolch  (the  Plaintifl^)  in  these  words^  rH  \ 

evSdSiISfrf*hiI "  ^^V  ^*^  ^^^^  ^  •'^"^  ^**^  ^  ^^^^*  TffWuhU  mu 
right  of  action  «  rtcmirst  u'hottoer  qn-^.  lAndo.*^  That  on  the  dOtb 
ywnit  imin.  of  April,  1800,  Wclch  Q^g^  the  noto  to  a  certain  WiU 
Qj^HiK^s. '  tiam  Bodgsett,  by  writing  oh  the  back  tlereo^  the  fol-^ 
Rignment  or  lowing  words,  viz :  <<  /  assign  tht  witMn  to  WUtiam 
thH^t  iX.  Bodgseur  and  signed  his  name  thereto,  and  delnrereA 
see.  An  in-  it  to  Hodgsett  That  Kerehevd  failed  to  pay  the  mo* 
"^^IJlSIwfre-  ^^y  to  Hodgsett  on  demand^  whereupoiiyHodgBettraa 
course,'* boot  assignee  of  the  note,  brought  suit  against  Kercheval, 
eviiience  of  the  maker  thereof,  in  the  Circuit  Court  of  Woodford 
County,  in  the  State  of  Kentucky ;  in  which  suit  Kep- 
cheval,  pleaded  thaX  he  hoi  paid  die  debt  to  Linda ;  upon 
which  plea,  issue  w»9  joined,  and  the  jary  found  a  ge- 
neral verdict  therenpoi^  for  the  Defendant,  Kcrcheval; 
upon  which  the  Court  rendered  a  judgment,  which  stiH 
remains  in  full  force ;  by  reason  of  which  iA*eniises  the 
(PiaintiflT,  Welch,)  became  liable  to  pay  to  Hodgsett  the 
%%^  dollars,  with  interest,  from  the  titM  the  suit  was 
brought,  (viz :  the  11th  of  June,  1803,)  until  the  Sd-  of 
November,  1804p,  the  time  when  he  paid  the  same  to 
Hodgsett,  and  the  costs  of  that  ^uit,  amounting  to  1 1 
d^illars  and  72  cents,  and  did  pay  the  same  ^  of  all 
which  premises,  the  Defendant  had  notice,  and  by  reason 
whereof,  he  became  liable  to  pay  the  said  246  dollars, 
with  interest  on  the  same,  and  the  said  11  dollars  and  72- 
cents,  being  the  costs  as  aforesaid ;  and  being  so  liable, 
the  Defendant*  in  consideration  thereof,  afterwards,  &o. 
undertook,  &c.  to  pay  the  same  sum  to  the  Plaintiff,  &c. 

The  2d  Count  was  for  mouey  had  and  received  to  the 
Plaintiffs  use. 

Upon  the  issue  of  no7i  assumpsit,  there  was  a  verdict  iir 
the  Court  below,  for  tjhe  Plaintiff,  on  the  first  count,  tfid 
for  the  Defendant,  on  the  second  count,  but  the  jndg- 
ment  on  the  first  count  was  arrested,  and  judgment  was 
entered  for  the  DeGondant 


I 

i 
i 

I 

I 

I 


tlpon  the  trials  the  Hajntiff  tooC  a  biB  of  exc^ptibiUy    yfiiVa 
V^ich  stated^  that  fae  offered  in  evidence;  a  duly  ftuthen-        v. 
ae^teA  cbpy  of  the  record  Of  C^e  Circuit  Coun'  of  Wood-    tHHo. 
fbrt  cddiitfV  in  the  soit  of  Hodgsetf  aj^inst  Kei^he-  -a?  ^  r  -' 
T^;  Wb'icb  1^  ihserted'm  tTie  UiD  of  exceptions  f  i&id 
l^l'bdiiced  the  original  prbm^ory'  i^ote',  with  its  iridbrse* 
i^fit^^  aiifTjIroved  the  hand' writing  of  the  Deferidaht, 
.Ititdif,  to  hS  indorsem^ritt  dnicffertdno'  otAef  el^dehce ; 
vfaerenpon  the  Defendant's  counsel^  prayed  the  Court  to 
instruct  the  jury>  that  tl^e  evidence  so  o^ered  and  wo* 
di&b^>  is'  not  of  itbelf  cbmpeterit  to  enable  the  Plaintiff  to 
tti^iA  his' action  3  aiidthe  CouH  decided",  that'  it  .was 
Mt  coihpet^iit  t6  ^able  the  Fl^intilf  to  recover  upon  thp 
#eGonQ  couiit,  but  the  judges  we're  divided  in  opinion. 
«  whether  the  same  was  competent'  to  support'  the  first 
Gouiit;  and  tberefot^  refused  to  give  the  instruction  ai^ 
prayed.    To  the  opinion,  that  the  evidence  wa^'  hot  com* 
jietent  to  support  the  action  upon  the  coiint  jfor  money 
im  aiid<'rd6fei1red^th€fTllid^^rexceptedf. 


iThe  m6ff6n  iii  ai^rest'of  radgmen!,  w^  ^tindeff  iipbi{ 
the*  ^DftiMltistfficiehb:^  of  thb  first  cbtint 

£•  K  tlg^if(H^  fUdnixff  in  Error. 

isL  Tfhtrt^ik  sufid^nf  mrfenc^  pnitia /obie^tb  shj^- 
port  the  coimt^  for  money  had  and  received. 

The  Indorsement  of  thenote,  was.  evidence  of  nlopey 
bttd*  and  received,  and  ^e  r^ord  shewed,  that  the*  coii* 
sjderation  for  which  it  was  received  had  failed^:  AxA 
where  a  man  pays  money  upon  ^  consideration  whidh 
ft^$  hk  majrrebovtBr  it  back'  b^  the  aiitibh'fbr  ifibney 
httd^  iMT  receivid.-^ll  Esp.  J*t  F.  3  rf;'4;--J0%.  696^ 

mmij  \w,  is»,  i«i;  i«s:-iav  Crd/nOi^  si«v— «•'  fi^^f 

MussHv. JKiB—li.  Aiiy,  itiOS; lOOSj  1010,  lOll. 

?K  Th6*  first  count  shewB  a'  gbcidTcliude  oActicAi.  Xt 
M  nbtriWfe8Sal7Waverfhiu*,-^ut'if  if  ^ 
of  Bitfch  ah'atnerinefat  i|j  curedh^  thfe  vferdltt  j  for'a  verAic| 
bStlM  eVef^'tidni^  which  i^  heces^aty  to  be  pitovcd  upoft 
tM^triaf;  and  iRfttbdut  pfroof  of  which;  no  vcrtict  oggtif 
to'  hkireh^fk  givc^nfor  the  Tlaint^fl£    Cartherd^  3S9.— 
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lir££cu        Swan  k  Joites^  anUra* 


V. 
XtXIH). 


1.  The  evidence  was  insufficient  even  if  it  had  been  a 
'  common  indorsement-^The  note  Laving  been  assigned 

by  the  Plaintiff^  to  Hodgsett^  it  did  not  appear  bdt  that 
tlic  right  of  action  was  still  in  the  latter — ^but  Lindo> 
having  expressly  stipulated  in  his  indorsement^  that  he 
would  not  be  liable^  cannot  be  made  liable  by  an  implied 
assumpsit. 

2.  The  first  count  was  bad  because,  1st.  it  did  not 
aver  any  consideration  for  the  indorsement — 2d.  The 
Defendant  expressly  excluded  his  liability .—^Sd.  No 
fraud  is  averred— and  4th,  there  was  no  averment  of  a 
re-asisignmeut  of  the  note. 

E.  I.^  Lee,  in  reply. 

The  possessi<m  of  the  note  by  the  Plaintiff^  was  evi- 
dence, that  he  had  re-paid  the  money  to  Hodgsett. — A 
re-assignment  of  the  note  would  have  made  Welch  a 
remote  assignee,*  and  he  could  not  have  maintained  a 
suit  at  law  against  Lindo.  Lindo,  by  implication^  war- 
ranted that  the  money  was  due  from  Kerchevaly  as 
every  vendor  warrants  his  title.  The  record  between 
Hodgsett  and  Rercheval,  shows  fraud  in  Lindo. 

March  9thn.*.ML  the  judges  being  present, 

Marshall^  CL  J.  Delivered  the  following  opinion  of 
the  Coui-t : 

«  Tliis  was  an  action  brought  by  the  Plaintiff  against 
the  Defendant,  in  the  Circuit  Court  for  the  county  of 
Alexandria.  The  declaration  contained  two  counts. 
Tiie  first  was  special,  and  the  sex^ond  for  money  had 
&nd  received,  by  the  Defendant  to  the  Plaintiff's  use. 

At  the  tHal  of  the  cause,  the  Plaintiff  gave  in  cvi- 
denc6,  the  record  of  the  proceedings  in  a  Court  in  the 
state  of  Kentucky,  in  a  cause  in  which  William  Ho^g* 
sett,  assignee  of  James  Welch,  who  was  assignee  of 
Abraham  Lindo  was  Plaintiff,  and  John  Kercheval  was 
Defendant.  This  suit  was  instituted  on  apromisory 
liote.    The  Defendant  {deaded  payment  to  lindo.    Is- 
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sue  w^  joined  on  this  plea,  alid  a  verdict  was  found    WEica 
for   the  Defendant    The  Plaintiff;  also  produced  the       v. 
original  note  with  *e  indorsements  thereon,  the  last  of   likdo. 
nnrhicb  was  an  assignment  made  by  him  to  Hodgsett.        , 

On  the  prayer  of  the  Defendant,  the  Court  decided 
that  this  evidence  was  not,  in  itself,  sufficient  to  support 
the  action  on  the  second  count,  and  to  this  opinion  the 
connsel  for  the  Plaintiff  excepted. 

^The  testimony  offered. hy  the  Plaintiff,  was  certainly 

incompetent  of  itself  to  prove  that  the  Defendant  had 

received  money  to  his  use.    The  mere  possession  of  a 

note  which  he  had  assigned  to  another  could  not,  while 

^at  assignment  remained,  be  evidence  that  the  note  was 

his  property.    Some  re-assignment  or  receipt  from  the 

last  assignee  was  necessary  while  the  indorsements  re* 

maijied  to  prove  that  the  title  against  the  prior  indorser 

was  in  him,  and  that  he  had  paid  a  sum  of  money 

wliicli  gave  him  a  claim  on  that  indorser.    And  if  the 

•  record  of  the  state  of  Kentucky  could  prove  thatLindo 

had  received  the  money  due  upon  the  note,  it  would  not 

prove  that  he  had  received  it  to  the  use  of  the  Plaintiff. 

Nor,  under  this  indorsement,  which  is  an  assignment  of    . 

the  note  without  expressing  value  received,  and  that, 

toOf  without  recourse  against  the  assignor,  can  it  be 

&iriy  inferred  thpt  the  nominal  value  of  the  note  was 

actually  paid.  • 

There  is,  then,  no  errojp  in  the  direction  given  by  the 
Circuit  Court 

On  the  first  count,  there  was  a  verdict  for  the  Plain^ 
tiff,  hut  judgment  was  arrested,  because  that  count  was 
insufl^ient  in  ^aw. 

• 

This  cooBt  states,  that  a  promisory  note  was  made  . 
by  Jobn  Kercheval,  payable  to  Abraham  Lindo— that 
Kiindo  indorsed  that  note  to  the  Plaintiff,in  these  words, 
^  pay  the  within  to  James  Welch,  or  order,  without  any 
reconrse  whatever  on  A.  Lindo.'^-^That  the  Plaintiff  in- 
dorsed tte  said  note  to  William  Hodgsett,  who  insti- 
tnted  a  suit  fhereoa,  in  which  the  said  Kercheval  plead-  ' 
ed,  that  he  had  paid  the  debt  to  Abriaham  Lindo.  A 
vcvdiot  was  fonnl  for  the  Defendant,  pn  which;  a  jad^- 


itk  asnUEiMS  CWRT  U.  8. 


WULCS   mtVt^W  rfvieced,  iwkicli  xeKpaios  isfitt  force.    By 

V.       mm  pnA:ee4iiiS9>  the  Vlaiiittff  became  liable  to  pay  ths 

Lnroo*    99ii  Uodgsett  tbe  amount  of  the  siid  note  ani  coate  of 

■  ^ttift  vh^  bb  had  actually  paid.    The  dedaratkm  then 

piroceeds  to  state,  that,  by  reason  of  the  premiaes,  the 

Defei^daQty  Ahrahaip  tindo,  became  liaUe  to  pay  the 

Vlai{4J4f  ihft  amonnt  of  the  said  note  and  costs  of  sutt* 

.  andf  ibetagso  liable,  bs  a^umed,  fcc. 

Under  the  mere  assignment  from  JLindo  to  Wdch,it 
i|  4^lear»  that  this  sidt  is  npt  sastatnafale;  because  it  is  a 
mrt  of  the  contract,  that  Lindo  shall  not  be  ItaUe  undffl!^ 
his  indorsement^  The  count  is  also  defiective,  in  not 
stating  that  the  indorsemsnt  i^as  made  on  a  ydnable= 
conaiiBration,  and  also  in  not  averring  that  Lindo  had 
actually  (-eceived  the  money  for  which  the  note  wa/i 
giisen*' 

These  are  substantia)  faults,  which  are  not  cuned  by 
a  verdict*  The  declaration  presents  a  case  in  which- 
there  tiras  no  liability  on  the  part  of  the  Defendant,  to 
the  Plaintiff^  which  can  suatatn  t||e  assumpsit  found  by 
th^  verdict 

Xliere  is  po  error,  and  thi^  judgnient  is  ailrmed* 


2=E 


if  IS.       TO  St^T?:  OF  NEW  IE»SEY  t-  WILSQN- 


A  rerfdtiifs  ^  J,     XHIS  <5»8^  W-S9  submitted  to  t^s  powrt,  npon  a 
liet,  dfidiiring  Statement  of  facts,  without  iu*gument 

that  eertain 

■hooid  be  pur.  M^  $d.o.4B  tkc  ^M^t^  fieif^f .  jresfnl* 

chased  for  tlie  ■       t. 

£^.S?^  ^  *U^8»^^  C*.  ^ws  d^iy«rfid  the  opinion  of  the 

fisr»  be  mlgeet  Clourt  as  follows  ; 


tDaor^tax, 
soutitntiBd  a 


soDBuCnwBS  a         rw««  •    • 

«d  t^  V^  Wbicb  the  Vhwimt.  aJksa  t&ey  «rejtodv:«d  «f  a  a^% 

«Mt  keUk.  Secdred  to  tbom  bv  the  conadhitiiin  of.  dt A  llnSi^  StelwL 


UvitedStat^ 


1%e  i^nw^  ot  the  trifi^  of  Delaware  Indian^  pre-       v. 
vi&QB  to  tbe  soih  FebrawYf  ±75$,  had  claims  to  a  con-  wiueir. 

aideraUe  po|^oo  of  lands  in  New  Jersey,  to  extinguish  -    i    .    ' 

nAich  became  an  o^j0Ct  with  the  government  and  pro-  tm  act.  Snsh 
Hrjetors  ond^r  the  eonv^ance  from  King  Charies  fd,  b^^*^ 
iQ  the  Diik^  of  Tork.  For  this  purpose  a  conventiDo  was  o^  divt 
hdd  in  F^hruwey,  17339  betw^n  the  Indians  and  com-  ^J^^-^^ 
nusrioners  appointed  by  the  government  of  New  Jersey ;  ^  u^S^ 
at  i^ich  the  l^diaos  ag9^  to  specify  particularly  the  StaiM  whioii 
lands  which  they  cbumed ;  release  their  claim  to  all {^^^^^ 
others;  and  to  appoint  certain  chiefs  to  treat  with  com*-paiaing  ta^ 
,  mtsmoiiera  on  the  part  ef  the  government  for  the  final  {^^£!^ 
extlngpuhment  oCthdr  whole  chiim.  of  eaotiSSr 

On  the  9tb  (if  AMgust,  1758»  the  Indian  deputies  met 
the  commissioiiei^  and  delivered  to  them  a  proposi^ 
tien  reduced  to  writing-— the  basis  of  which  was>  that 
fhe  govemment  shQaU  purchase  a  tract  of  land  on  which- 
they  might  reside-^  consideration  of  which  they 
wotild  release  their -claim  to  all  other  lands  in  New  Jer- 
sey south  of  the  river 


Tbis^  proposition  appears  to  have  been  assented  to 
by  the  commissioners ;  and  the  legislature  on  the  12th 
f^  August^  ±7BS,  passed  an  act  to  give  effect  to  this 
agrement 

This  act,  ainong  other  provisions^  authorizes  the 
purchase  of  lands  for  the  Indians^  restrains  them  fron^ 
grantiiig  leases  or  making  sales»  and  enacts  «<  that  the 
^  lands  to  be  purchased  for  the  Indians  aforesaid  shall 
«<  not  heereafter  be  suigect  to  any  tax,  any  law  qsage  or 
<<  cittrtom  to  the  contrary  th^%<rf;  in  aoy  wi^e  notwith- 
^«  s);an4|iig«^' 

In  Yirtue  of  this  acty  thp  convention  ifith  the  Indians 
van  executed.  Lands  were  purchased  and  conveyed  to 
trmtB^  fw  their  nse*  and  the  Indiana  released  their 
clujin  to^thasooft  part  ojFNew  Jeitiey« 

Tto.  Indiwi  oottlifiiied  in  ^eamble  posseairioiiof  tlm 
^liB  th»A  <Hwiie)wd  tokthett  niitt  som^ 
tw^  ^flND,  lla9^^oaRlad«Ntm%a|wg|ate 


166  SUPREME  COURT.  US. 

§TATE  OF  die  state  of  New  Jersey,  and  of  joining  their  brethren  at 
ir.  JERSEY  Stockbridge,  in  the  state  of  New  York,  they  applied  for, 
T.        and  obtained  on  act  of  the  legislature  4>f  New  Jersey, 
wusoN,    authorizing  a  sale  of  their  land  in  that  state. 

■I  •  4 

This  act  contains  no  expression  in  any  manner  res* 
pecting  the  privilege  of  exemption  from  taxation  which 
was  annexed  to  those  lands  by  the  act,  under  which 
they  were  purchased  and  settled  on  the  Indians. 

In  1803,  the  commissioners  under  the  last  recited  act 
sold  and  conveyed  the  lands  to  the  Plaintiflis,  George 
Painter  and  others. 

In  October,  1S04,  the  legislature  passed  an  act  re- 
pealing that  section  of  the  act  of  August  1758,  which 
exempts  the  lands  therein  mentioned  mm  taxes.  The 
lands  were  then  assessed,  aiid  the  taxes  demanded.  The 
Plaintiffs  thinking  themselvs  injured  by  this  assessment, 
brought  the  case  before  the  Courts  in  the  manner  pre- 
'  scribed  by  the  laws  of  New  Jcnrsey,  and  in  the  highest 
Court  of  the  state,  the  validity  of  the  repealing  act  was 
aiBrmed  and  the  land  declared  liable  to  taxation.  Tho 
cause  is  brought  into  this  Court  by  writ  of  error,  and 
the  question  here  to  be  decided  is,  does  the  act  of  18M 
violate  the  constitution  of  the  United  States. 

The  constitution  of  the  United  States  declares  tfiat  no 
state  shall ''  pass  any  bill  of  attainder,  ex  pGit  facto  law^ 
or  law  impairing  the  obligation  of  contracts.'^ 

In  tlie  case  of  Fletcher  v.  Peek,  it  was  decided  in  this 
Court  on  solemn  argument  and  much  ddib^ation,  that 
this  provision  of  the  consUtntion  extends  to  contracts  to 
which  a  state  is  a  party,  as  well  as  to  conlracts  between' 
individuals.  The  question  then  is  narrowed  to  the  en- 
quiry whether  in  the  case  stat^,  a  contract  exhted 
and  whether  that  contract  is  violated  by  the  act  of  180^. 

Every  requisite  to  the  formation  of  a  contract  is  found 
in  the  proceedings  between  the  then  colony  of  New- 
Jersey  and  the  Indians.  The  subject  was  a  purchase 
on  the  part  of  the  government  of  extensive  clidms  of 
the  Indians,  the  extinguishment  of  which  wraid'  qUiet 
the  title  to  a  large  portion  of  the  province.  A  "propo^ 
sition  to  this  effect  is  madef  the  tenni  atipuiaied,  Ihe^ 
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consideration  agreed  iipon^  which  is  a  tract  of  land  with  statb  of 
the  privilege  of  exemption  from  taxation ;  and  then  in  ir.  jersbt 
consideration  of  tlie  arrangement  previously  made»  one        v* 
of  which  this  act  of  assembly  is  stated  to  be,  the  Indians   wixsoir, 
execute  their  deed  of  cession,   ^his  is  certainly  a  con«  •—— .— 
tract  clothed  in  forms  of  unusual  solemnity.    The  priv- 
ilege^ though  for  the  benefit  of  the  Indians,  is  annexed, 
by*  the  terms  which  create  it,  to  the  land  itself,  not  to 
their  persons*    It  is  for  their  advantage  that  it  should 
be  annexed  to  the  land,  because,  in  the  event  of  a  sale, 
on  which  alone  the  question  could  becqme  material,  the 
value  would  be  enhanced  by  it 

It  is  not  doubted  but  that  the  state  of  New  Jersey 
ndght  have  insisted  on  a  surrender  of  this  privilege  as 
the  sole  condition  on  which  a  sale  of  the  property  should 
be  allowed.  JBut  this  condition  has  not  been  insisted 
on.  The  land  has  been  sold,  with  the  assent  of  the 
statt,  with  all  its  privileges  and  immunities.  The  pur- 
chaser succeeds,  with  the  assent  of  tbc  state,  to  all  the 
rights  of  the  Indians*  He  stands,  witii  respect  to  this 
land,  in  their  place  and  claims  the  benefit  of  their  con- 
tract. This  contract  is  certainly  iitipairod  by  a  law 
which  would  annul  this  essential  part  of  it. 

JudgmetU  of  the  Court. 

This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record  of  the  writ  of  error,  of  the  state  of  New  Jer- 
sey, and  was  argued  by  counsel  on  the  part  of  the  Plain* 
tiffs  in  error :  on  consideration  whereof,  it  is  the  opin* 
ion  of  the  Court,  that  there  is  error  in  the  judgment  of 
the  said  Court  of  errors  in  this,  that-ttie  judgment  of 
the  said  Court  19  founded  on  an  act  passed  by  the  legis« 
lature  of  the  state  of  New  Jersey,  in  December,  1804, 
entitled  «<  Ai^  act  to  repeal  part  of  an  act  respecting 
lands  purchased  for  tlie  Indians  f'  which  act,  in  the 
opinion  of  this  Courts  is  repugnant  to  the  constitution 
of  the  United  States^  in  as  much  as  it  impairs  the  obli« 
gation  of  a  contract,  and  is,  on  that  account,  void.  It 
is  therefore  considered  by  Uie  Court,  that  the  said  judg-> 
ment  be  reversed  and  annulled,  and  that  the  cause  he 
demanded  to  the  said  Court  of  errors,  that  judgmcfcit 
may  be  rendered  therein  annulling  the  assessment  fai 
the  proceedings  mentioned,  so  far  as  the  same  may  res^ 
pect  th«  land  in  the  said  proceedings  also  mentioned. 


March       3d. 


t 

ERROR  to  the  Cinuit  Ckntrt  for  the  Distfict  of 
A^^  CotmBbia,  sittiiiK  at  Afexamlriai 

endenoe  to  . 

take  a  ease  out  Rid^e  brougbt  8X1  abtTOB  of  assiimj^it  ih'  the  CDUrt 
i^tS^  below  agaiBst  King*  The  declanitlaii  coAtoiiie*  a  ge^ 
A  diMsharge  ncral  coant  for  money  paid»  laid  out  and  expended  by 
S^t*tav  rf  *«>  Plaintiff  for  the  use  oftiie  DefeiMioA^ailda  speeiol 
tiie  Distriot  of  count  which  stated  that  the  Defendant  in  the  yeu^  17  9S 
Coittnbia,  is  being  taken  in  execution  upon  judgmentrof  the  county 
BO  bar  to  an  ^^^  ^  Fairfax  at  the  suit  of  Posters  and  May,  ga^li 
a  prison-bounds-bondy  with  sureties,  whieli  bond  he  for* 
feited,  and  judgment  was' obtakied  against' his  sureties: 
That  the  Plaintiff  (wJio  was  not  bound  in  the  bond)  did 
^.afterwards,  at  the  requestpof  the  Defendant^  advtinice',» 
setde  and  pay  the  one  sixth  part  of  tbe  judgmifenty 
amounting  to  350  dollars  and  B9>  cents^  and  that  the 
Defendant  in  consideration  thereof  undertook,  9ec 

The  Defendant  pleaded  nan,  asmmpsitf  and  nan  as^ 
sumpsii  infra  quinque  unnos,  ^c.  upon  which,  issues 
iira«  joined ;  and  upon  the  trial  the  Defendant  took  a 
bill  of  exceptions  to  the  refusal  of  the  court  to  instruct 
the  jury  that  the  evidence  was  not  sufficient  in  lanc^  to" 
enable  the  Pliuntiff  to  recover  in  this  adtion. 

The  evidence  stated  in  «ie  biH  of  exceptions  was  ^' 

follows : 

J' 

li  A  paper  signed  and  sealed  by  the  Defendwt  otf 
the  15th  of  July,  1804,  reciting  that  the  Ptainf^  and' 
others  had  become  Us  sureties  for  a  large  debt  du^ 
to  Mr.  John  Foster,  and  faaving*  bi^bme  adcouniablcf, 
had  paid  the  debt,  and  he;  the  Drfendiml j  bdng  d^l^UflP 
to  secure  them  as  far  as  he  cotaM^^iuMf^;^  to  TMoMi^' 
VoweU,  one  of  his^  swetteb^-  dMsin^  bcfnife  itf  trt*'<« 
cbHeet  the  lA^nfey  and  di8trlbali»  it  e^Van^^attbkg^Hlf^ 
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S*  The  testimony  of  John  M<DoHaId5  that  some  time     xnro 
in  flie  sommer  of  1799  he  heaiid  Hie  Defbndent  say  he       <v. 
owed  the  Phintiff  a  sum  of  tnoiey^  hut  be  did  not  state  wart^jM. 
the  amount^  nor  upon  ^riiftt  account  he  owed  it.  i  "i  ■ 

^.  An  abstract  of  the  jud^pnent  against  the  sureties 
amoiiBting  to  MOd  dollars  and  12  cents  ;  and 

» 

6.  A  receipt  at  the  bottom  thereof  signed  by  Fosters 
and  May^  dated  September  iSth^  1799^  as  follows: 
«  The  above  sum  of  2403  dollars  ahd  12  cents  has  been 
discharged  by  the  negotiable  notes  of  John  Harper, 
William  Harper,  Thomas  Yowell^  jr.  Samuel  Ha^r 
and  Joshna  Riddle,  at  thirty  days^  and  tfa^  cash  of 
-  Charles  Harper,  which  notes,  wbeii  paid,  will  stand  in 
fiill  pajmest  of  the  idiove  judgment  and  costs.*' 

AB  the  abore  named  persons,  except  Joshua  Riddkf 
Ihe  Plaintiff^  were  bound  in  the  bond. 

The  writ  io  the  present  suit  was  issued  on  the  1st  of 
July,  1809. 

The  Defendant  offered  in^evidence  a  copy  of  his  ttt^ 
tificate  of  discharge  from  imprisonment,  dated  Aueust 
12,  iS05,  under  the  act  of  Congress  for  the  Mief  of  in* 
solvent  debtors  within  tte  District  of  Colnmbia-^rof.  0f 
JK29*. 

The  verdict  and  judgment  being  against  the  Defend- 
ant he  brought  his  writ  of  error. 

E.  L  liBB,  Jbr  the  Ftaintiff  in  error,  contended^ 

1.  That  the  naintiflrs  evidence  did  not  maintain  Us 
action* 

If  he  had  mw  cause  of  action  it  was  upon  the  sealefl 
iBstntment  Thero  was  no  evidence  of  the  request  of 
the  Defendant  to  the  Plaintiff  to  pay  the  motley,  and  he 
was  under  no  legd  obligiation  to  pay  it  He  was  not  a 
party  to  the  judgment  on  the  prison-^bound^bond*  Th6 
receipt  states  the  judgment  to  be  paid  by  the  notes  of 
ttie  Plaintiff  and  others  ^  but  it  does  not  appear  that  the 
tMntiff  has  evieriNidd  this  note. 
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Knro         2.  There  is  no  evidence  to  take  the  case  out  of  the 
V.        statute  of  limitations,  except  the  testimony  of  M^Donald^ 
BiDDLE*  which  is  too  vague  and  indefinite. 

5.  The  Defendant  having  been  discharged  under  the 
insolvent  act,  no  suit  can  be  maintained  against  him 
without  showing  that  he  has  acquired  new  property 
since  his  discharge. 

SwAJVir,  c&nira. 

±.  The  Plaintiflf  was  no  party  to  the  sealed  instru- 
ment He  is  only  named  in  the  recital.  It  contained 
no  contract  on  the  part  of  the  Defendant  to  pay  the 
Plaintiff.  But  it  is  evidence  from  which  the  jury  might 
infer  that  the  Plaintiff  had  paid  the  money  at  his  re- 
quest. It  is  true  there  was  no  positive  evidence  that 
the  note  had  been  paid,  but  there  are  circumstances 
from  which  the  jury  might  infer  it. 

2.  The  recital  in  the  instrument  acknowledging  the 
debt  was  on  the  Iftth  of  July,  1804,  and  the  suit  was 
brought  upon  tlie  Ist  of  July,  1809:  so  that  B  years  had 
not  elapsed. 

3.  The  discharge  under  the  insolvent  law,  only  dis- 
charges the  person — it  is  no  bar  to  an  action. 

March  ^tfu...M  the  Judges  Cexcept  DuvaUf  J.J  beivg 
present, 

Mabshaxx,  Ch.  J.  delivered  the  opinion  of  the  court 
to  the  following  effect: 

In  this  case  the  whole  evidence  is  spread  upon  the 
record  by  the  bill  of  exceptions,  and  the  Court  below^ 
refused  to  instruct  the  jury  (^a  requested  by  the  De- 
fendant) that  it  was  not  sufficient  in  law  to  enable  the 
Plaintiff  to  recover  in  this  action. 

If  the  Court  ought  to  have  given  this  instruction, 
their  refusal  is  certainly  error. 

The  evidence  shows  thaf  a  note  wa3  given,  or  money 
paid  by  the  Plaintiff  for  the  use  of  the  Defendant  ,•  but 
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it  is  objected  that  it  was  not  paid  at  the  request  of  the     kikg  '         y-^' 
DefentUaU.    If  the  Plaintiff  was  not  bound  to  pay  it,        v. 
and  if  it  was  paid  without  the  request  of  the  Defendant,  biddle^  ' 
it  is  certain  that  the  Plaintiff  is  not  entitled  to  recover. 
But  the  Court  thinks  that  the  recital  in  the  deed  of  as- 
signment is  evidence  lErom  which  tlie  jury  might  infer  a 
request 

The  Court  is  also  of  opinion  that  the  recital  in  the 
deed  is  sufficient  to  take  the  case  out  of  the  statute  of 
limitations.  Although  tlie  Court  is  not  willing  to  ex- 
tend the  effect  of  casual  or  accidental  expressions  far- 
ther than  it  has  been,  to  take  a  case  out  of  that  statute, 
and  although  the  Court  might  be  of  opinion  that  the 
cases  on  that  point  have  gone  too  far,  yet  this  is  not  a 
casual  or  incautious  expression:  the  deed  admits  the 
debt  to  be  due  on  the  15th  of  July,  1804^,  and  five  years 
had  not  afterwards  elapsed  before  the  suit  was  brought. 

Then  it  is  objected  that  there  is  no  evidence  of  the 
payment  of  the  money  by  the  Plaintiff;  but  the  Court 
tliuiks  that  the  recital  of  the  deed  is  evidence  from 
which  the  jury  might  infer  the  payment. 

There  was  no  error  respecting  the  discharge  under 
the  insolvent  act.  It  was  only  a  discharge  of  the  per- 
son,  and  could  not  affect  the  judgment. 

Judgment  offirmtd^ 


DAVY'S  EXECUTORS  v.  FAW. 


1812. 

Mareh       Sd. 


THIS  case  seems  to  be  sufficiently  stated  in  theAnRwardwiu 
following  opinion,  delivered  by  Mabshaix,  Ch.  J.  on  Jj^  ^  ^j^ 
the  9th  of  if  arch....All  the  Judges  being  present  oo^eco^t^f 

an  otnittkml^ 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  **  SJ'^J^^ 
fcr  the  county  of  Alexandria,  sitting  in  Chancery,  by  put  of  Se 
which  that  Court  set  aside  an  award  made  between  the  j^j;^^ 
parties^  and  directed  an  account  tiiat  ' 
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h^vy's       The  bill  impeaches  the  award,  because, 

X     V*  1.  The  arbiters  exceeded  their  power. 

■■     ■  f.  They  made  no.  award  with  respect  to  a  part  of 

dull  ittve  in-  the  matter  submitted  to  them. 

jQied  the  eom- 

^  ^^n  the        5.  They  were  partial,  and  proceeded  to  make  their 
wtnL  *Uie  ^^^  without  hearing  ttie  party  against  whom  it  wa« 

Soesdoo  of  ti-  made. 
le,  ii  nbrntt- 

^^^i(^^^^  The  arbitration  bond  binds  the  parties  to  submit  to 
wwd  need  not  the  awar4»  order  a  arUtrament  of-  Francis  Peyton, 
he  by  deed,     xheophilus  Harris  and  Thomas  Herbert,  or  an]^  two  o£ 

them,  respecting  a  controversy  of  several  aceeunU  and 

contracts  existing  between  them. 

A  judgment  at  law  has  been  obtained  for  the  amount 
of  the  award ;  for  relief  against  which  and  against  the 
award  itseU* this  suit  was  instituted.- 

By  the  PlaintiiTs  in  ^ror  it  is  contended,  that  excess 
of  power  in  arbiters  is  a  defence  at  law,  and  \b  tii^:e« 
fore  not  examinable  in  this  Court. 

That  the  injured  pio^y  may  avail  himself  of  this  den 
fence  in  a  Court  of  law,  where  the  excess  of  power  ie- 
apparent  on  the  face  of  the  award,  is  not  controverted. 
But,  ill  this  case,  it  is  not  shown  by  the  award  itself, 
^d  the  Defendant  insists  that  he  was  not  at  liberty,  in 
a  Court  of  law,  to  avail  himself  of  evidence  dehors  the 
award;  and  in  support  of  this  opinion  the  case  of  Wills 
V.  Maccarmick,  i  Wilson,  149,  has  been  much  relied 
upon.  Without  deciding  that  question,  the  Court  wiU 
proceed  to  inquire  whether  ttie  Defendant  in  error  has 
succeeded  in  proving  that,  in  this  case,  the  arbiters 
have,  in  fact,  excec^ded  their  power. 

It  appears  that  Abraham  Faw  sold  to  David  BsLVjm 
lot  of  ground,  the  purchase  money  fbr  which  was  paya- 
ble in  four  years,  in  four  equal  annual  payments.  Da- 
vy conveyed  to  Faw,  about  the  same  time,  a  lot  iriii^h 
iii^  had  purchased  from  Elislm  d  Dick,  and  wkiek  he 
held  on  the  Condition  of  nuJiJqgeertain  inpi»i«fiMntSi» 
Davy  becoining  insolveni^  it  was  agrNd  fliat  bis  cqbi. 
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tract  with  Faw  should  be  annulled^  that  the  bonds  he    datt's 
had  given  Faw  for  tbe  purchase  of  the  lot  should  be  re*    xx'as. 
turned  to  hiniy  and  that  he  should  surrender  the  bond        vi 
for  a  tifle  which  Faw  had  executed.    It  had  been  stipu-     faw. 
lated  that,  in  the  event  of  his  failing  to  pay  the  pur-  •»-..«.— 
chase  monej-^  and  of  the  contract  being  avoided^  the 
money  actually  paid  by  Davy  to  Faw  should  be  consi* 
d^red  as  rent  so  far  as  rent  was  allowed.    There  had 
been  some  other  dealings  between  the  parties^  and  there 
had  been  a  small  piece  of  ground  rented  to  Davy,  on 
which  he  had  put  some  inconsiderable  improvements. 


In  this  state  of  things  they  agreed  to  submit  their  af- 
to  arbitration,  imd  the  bond  was  executed  which 
has  heen  stated.  The  arbiters  awarded  that  Faw  should 
pay  Davy  /  514  4  ±1,  and  it  is  proved  that,  in  making 
up  the  account  between  the  partieSf  they  debited  Paw 
with  I SOO  for  the  1st  which  had  been  conveyed  to  him  by 
Davy*  Faw  contends  that  this  was  not  a  andracl  sud* 
.  siding  between  the  parties,  and  consequently  is  not  inn 
eluded  within  the  terms  of  the  submission. 

.  Faw  alleges  in  his  bill  that  this  whole  transaction 
was  closed:  that  tiie  lot  conveyed  to  him  by  Davy 
formed  no  part  of  the  consideration  given  for  the  lot  he 
had  sold,  but  was  conveyed  to  him,  because  Davy  con- 
sidered the  rent  reserved  on  that  lot  and  the  conditions 
9f  improvefl»ent,  which  were  inserted  in  the  deed,  as 
equivalent  to  its  full  value.  These  allegations  are  de^ 
nkd  in  the  answer;  and  the  Defendant  avers  that  the 
price  of  the  lot  purchased  by  him  was  I  500 ;  that  he 
conveyed  the  lot  he  had  purchased  from  Dick  at  { 100, 
and  gave  his  bonds  for  I  MO,  the  residue  of  the  pur- 
chase money;  that,  when  this  contract  was  annulled, 
he  became  entitled  to  his  lot  or  to  its  value,  and  that 
this  was  one  of  the  sohjects  submitted  to  the  referees. 

« 

In  addition  to  this  testimony  furnished  by  the  an- 
awen»  the  Defendant  has  produced  the  testimony  of  a 
witness  who  was  present  when  the  arbitration  was 
agreed  upon  and  the  bond  executed.  He  says  that  the 
lot  purchased  hy  the  %fendant  from  the  PlaintilT,  and 
iktA  which  had  been  conveyed  by  the  Defendant  to  the 
Hamtiffus  well  as  other  acoouhta  between  the  parties 
f^naed  the.snlyect^  of  fonversa^m 
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DAVT^s        Francis  Peyton,  one  of  the  arbiters,  declaren  tliat  he 
sx'ks.     considered  all  the  Iransactions  between  Faw  and  Davy 
V.        as  submitted  to  them ;  that  Faw  himself  laid  before 
FA^.      them  the  bond  he  Jiad  given  to  Davy  for  a  conveyance 
.  of  the  hit  he  had  sold,  and  tliat  he  always  understood 
from  Mr.  Faw  durin,^  the  arbitration  that  he*  wag  will- 
ing to  pay  / 100  for  the  lot  conveyed  to  him  by  Davy. 
Peyton  adds  that  the  mode  adopted  by  the  arbiters  for 
arrsinging  that  part  of  the  subject,  was  understood  by 
tliem  to  be  tlie  one  which  was  most  agreeable  to  Mr* 
Faw. 

The  Court  is  of  opinion  that  the  Plaintiff  in  the 
Court  below  has  failed  in  showing  that  the  arbiters 
have  exceeded  their  powers. 

• 

2.  A  second  objection  to  this  award  is,  that  the  ar- 
bitci*s  have  not  settled  the  accounts  between  the  parties 
for  flour  stored  by  Faw  for  Davy,  which  accounts  were 
clearly  within  the  submission. 

The  Defend;u)t  has  not  shown  that  he  is  injured  by 
this  omission,  and  it  is,  therefore,  unnecessary  to  decide 
whether,  had  he  been  injured,  a  Court  of  equity  could 
or  could  not  have  afforded  relief. 

3.  A  third  ground,  on  which  the  application  for  re- 
lief  is  placed,  is  the  partiality  and  improper  conduct  of 
the  arbiters. 

That  judges  chosen  by  the  ))arties  themselves  as  well 
as  those  who  are  constituted  by  law,  ought  to  be  ex- 
empt from  all  imputation  of  partiality  or  corruption; 
that  their  conduct  ought  to  be  fair,  and  their  proceed- 
ings regillar,  so  as  to  give  the  parties  an  opportunity 
to  be  heard,  and  themselves  the  means  of  understanding 
the  subjects  they  are  to  decide,  are  propositions  not  to 
be  controverted.  But  corrupt  motives  are  not  lightly 
to  be  ascribed  to  the  arbiter,  nor  is  partiality  to  be  at- 
tributed to  him  on  account  of  difference  of  opinion  with 
respect  to  the  decision  he  has  made. 

The  cha]\ge  made  in  this  case,  that  the  parties  were 
not  sufficiently  heard,  is  not  supported,  and  is  contra- 
dicted by  the  testimony  in  the  cause.    The  general 
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charge  of  partiality  is  also  contradicted  and  is  express-    datt's 
ly  denied  by  the  arbiters,  who  liaye.bccn  made  Defend-     bx'bb. 
ants,  and  by  the  deposition  of  Francis  Peyton  who  did        v* 
not  sign  the  award.  taw. 

« 

Some  particular  facts  have  been  proved^  by  which 
this  charge,  it  is  supposed  by  tlic  counsel  for  the  De- 
fendant in  error,  may  be  supported. 

M^Rinsey  Talbot  deposes  that,  after  the  arbiters  had 
separated,  Thomas  Herbert,  who  was  one  of  them,  said 
that  David  Davy  ought  to  buy  his  wintci'^s  meat  for 
him  without  making  any  charge  on  account  of  the  par- 
ticular service  he  had  rendered  him  in  the  said  arbitra- 
tion. 

« 

That  such  language  is  unbecoming  in  a  judge  will 

not  be  denied;  and  if  the  circumstances  leading  to  these 
expressions,  and  the  manner  in  which  they  were  utter- 
ed, had  been  stated  in  tlie  record,  and  there  had  been 
reason  to  believe  that  the  words  were  spoken  seriously* 
they  would  have  furnished  objections  to  tiie  award  not 
easily  to  be  removed.  But  nothing  is  stated  which 
could  give  these  expressions  a  serious  aspect.  They 
appear  not  to  have  been  delivered  confidentially ;  and 
as  it  is  difficult  to  conceive  that  a  man,  who  could  bo 
chosen  as  an  arbiter,  would  thus  wantonly  and  unneces- 
sarily expose  the  depravity  of  his  own  conduct,  the 
Court  must  consider  these  words  as  spoken  in  sport, 
with  indiscreet  levity,  but  not  as  seriously  indicative  of 
of  an  opinion  that  he  had  made  an  unjust  award. 

The  same  witness,  in  another  deposition,  states  that 
he  was  present  at  a  meeting  of  the  arbiters,  and  heard 
Thomas  Herbert  say  that  they  had  the  hands  of  Abra- 
ham Faw  so  fast  tied  that  he  could  not,  for  his  life,  get 
them  loose. 

It  is  impossible  to  consider  these  expressions  in  an 
artiiter  without  some  disapprobation.  But.  what  led  to 
the  employment  of  them  does  not  appear;  nor  is  the 
Court  informed  of  the  temper  in  which  they  were  em- 
ployed. It  is  worthy  of  remark  that  Thomas  Herbert 
does  not  appear  to  have  had  an  opportunity  of  cross 
examining  this  witness,  and  that  this  deposition  \Kas 
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Birr's    taken  before  tiie  ariiiten  were  made  parties  to  the 
Bx'as.    cause. 

7AW*  lliere  is  some  testimony  respectiiiis:  some  atterca- 
■■  "  II  tiona  or  jealousies  between  Faw  and  some  of  the  arbi- 
ters at  a  corporation  election^  but  tbey  were  too  trivial 
to  be  worthy  of  notice ;  and  as  they  occurred  about  the 
time  of  the  submission,  and  before  the  arbiters  proceed- 
ed on  the  business,  it  is  supposed  that  they  would  have 
induced  Faw,  had  he  thought  them  of  any  importance^ 
to  make  some  effort  to  prevent  an  award. 

'  Upon  a  view  of  the  whole  case,  the  Court  is  of  opi- 
nion that  the  Plaintiif  in  the  Gourt  bdow  has  not  shown 
sufficient  matter  to  set  aside  the  judgment  at  law,  and 
«  doth  therefore  direct  that  the  decree  of  the  Circuit 

Court  be  reversed  and  annulled. 

March  ISth— -After  the  decision  of  the  cause^  C.  Lee 
for  the  Defendant  in  error,  cited  t^d  on  Jtwards,  to 
show  that  where  the  dispute  is  about  land  the  submis- 
sion and  award  must  be  by  deed. 

MABsiJtux,  Ch.  J^ — ^That  is  where  (he  tiOe  is  in  ques- 
tion. But  here  the  tide  was  conveyed-^the  dispute  was 
only  as  to  the  price.  The  question  of  tide  was  not  sub- 
mitted. 

LivnrosToir,  J.— Although  that  point  was  not  made 
in  the  argument,  yet  it  was  considered  by  the  Court. 


Igl2.  HUGHES  V.  MOORE. 

March      4th.  SSSSSSSSS 

Fre9enL...M  tht  judges* 

A  nainuff  EBROR  to  the  Circuit  Court  for  the  District  of 

™^^^     Columbia,  sitting  in  Alexandria. 

continue  a 

Count  in  his  This  was  a  special  action  of  OMiiinjm^^  broqght  by 
^f^l^^  Moore  against  Hughes.  The  dedarationf  after  several 
amendments^  contained  four  counts. 


1 1 


1.  The  first  count  tUted^  i^t  whenas  on  Hie  l#Ui  xvqkb* 
of  June,  1707,  it  was  agreed  between  the  Plaintiff,  anil        «. 
one  John  Darby,  by  a  writing  under  Mdr  hands  and    moobe. 
teidsy  Y^  hen  shewn  to  the  Court,  in  substance  as  fol- 


lows :   <<  whereas  Cleon  Moore,  had  located  in  his  own  thenoa. 
name,  9922  acres  of  land  in  Kent«ckr»  by  a  treasury  t^!!"!^^ 
warrant  No.  19,i00,''  «  and  the  said  Cleon  Moore,  mooe^ata 
hath  sold  aU  his  r^  HUe  and  inUreU  of,  and  in  the^^^^ 
same,  to  John  Darby,  for  the  consideration  of  SCKM.  and  tiff  for  tiie'' 
warrants  that  no  person  or  persons  claiming  under  John  ^^T,*|^ 
Tebbs,  now  deceased,  or  under  him  the  said  Cleon  tuJS^oi 
Moore,  shall  interrupt  him,  tlie  said  John  Darby,  in  ^  Beroidaiit 
his  said  chum  to  the  said  lands,  but  as  to  all  other  claims  ^^^^^^^ 
lie  is  to  run  the  risk,  and  on  their  account,  will  noTer  ownnuM 
require,  that  the  said  Cleon  Moore,  or  any  other  per*  &i^^J** 
son  or  persons,  shall  refund  the  said  SQQL  or  any  part  bave^unted 
thereof,  bat  if  there  should  be  as  much  land  secured  by  the  iot>£.B^««^ 
said  location,  as  will  bring  two  thousand  pounds  or  up*  ilnd^']^' 
wards,  the  said  John  Darby,  is  to  pay  the  said  Cleon  ventmr  Ae 
Moore  700L  in  money,  over  and  above  the  said  three  2£^^ 
hundred  pounds,  so  that  he  may  receive  altogether,  one  tentbiiii own 
thousand  pounds ;  otherwise  th^  said  Cleon  Moore  is  "*»V»^ 
only  to  liave  the  said  consideration  of  three  hundred  ^^Ij^e  Defend- 
pounds.^    At  the  bottom  of  which  writing,  was  a  re-  anrs  iyivin| 
ceipt  in  these  words,  •<  Received  of  John  Darby,  the  ^^^^ 
sum  of  three  hundred  pounds,  the  full  consideration  for  bekmd  to 
the  first  mentioned  location,  in  the  foregoing  agree-  Jj*^2iiiD?!or 
ment,  or  of  his  right,  title,  and  interest  of,  and  in  the  uie  laie  tf 
same*«-Cleon  Moore,  and  a  seal.      And  whereas  on  the  H^JJ^^ 
same  day,  a  memorandum  in  writing,  and  under  the  f^g^^.^ 
seals  of  the  Plaintiff  and  the  said  Darby,  was  added  and  mmtbe  ia   , 
indorsed  on  the  said  agreement  as  part  thereof  as  fol-  ^^^ 
lows :  ^  Memorandum— If  a  patent  or  patents  have  al-  deed  mt  ^atfk 
ready  issued  for  the  first  within  mentioned  location,  the  ^^|^ 
said  Moore,  doth  agree  to  assign  the  same,  to  the  with-  ^ot  make  tiu« 
in  named  John  Darby,  his  hrirs  and  assigns ;  or  if  not  ^JfVP^'^ 
issued,  that  they  issue  in  the  name  of  the  said  Cleon  „  t^^y^ 
Moore,  and  he  is  to  assign  them  to  the  said  John  Dar-  to  odwr 
by,  bis  heirs  and  assigns  ,•  and  if  in  the  opinion  of  any  SSSito?* 
4wo  respestable  men  in  the  neighborhood  of  tiie  said 
lands,  to  be    mutaally   chosen,   shall   say  the  said 
lands  win  sell  for  two  thousand  pounds,  or  upwards^ 
•tibe  said  Jefhn  Darfey  doth  bind  himsetf,  his  bdrsand  as- 
^gns,  to  pay  unfo  the  said  Cleon  Moore,  his  eameuioM^ 
VOL.  YIL  » 
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admiiiistratiirsand  assigns,  tiie  sum  of  seven  handred 
pounds,  as  herein  meiitiooed/* 

^^  And  whereas  the  said  Defindant,  afterwards)  on  the 
5th  of  October,  1799,  well  knowing  the  contract  and  cov- 
enants aforesaid,  between  the  said  Cleon  Moore  and 
John  Darby,  and  more  especially  well  knowing  that  a 
patent  or  grant  had  not  then  been  issued  for  the  tract 
of  9922  acres,  located  in  the  name  of  tlie  said  Cleon 
Moore,  and  well  knowing  that  the  patent  for  that  land 
ought,  and  could  only  h^  issued  utito  the  said  Cleon 
Moore,  and  well  knowing  that  the  said  Cleon  Moore 
was  entitled  to  the  sum  of  700L  lawful  money  of  Virgi- 
nia, of  the  value  of  2,333  dollars,  and  33  cents,  provid- 
ed, in  the  opinion  of  any  two  respectable  men  in  the 
neigliborhood  of  the  said  lands,  to  be  mutually  chosen, 
they  should  say  the  said  lands  would  sell  for  2,000^.  or 
upwards,  lawful  money  of  (Virginia;  and  whereas  the 
Defendant,  well  knowing  that  the  said  lands  were  really 
and  truly  worth,  on  the  day  and  year  last  mentioned,- a 
much  greater  sum  than  2,000/.  and  well  knotving  that  it 
would  materially  injure  the  Plaintiff  in  his  contract 
aforesaid,  and  would  materially  'benefit  the  said  John 
Darby  and  himself,  tlic  said  Defendant,  he  .the  said  De- 
fendant, on  the  said  5th  day  of  October,  &c*  assigned 
the  plat  and  certificate  of  survey,  made  of  the  said 
9922  acres,  and  a  Warrant  numbered  19605,  in  the 
name  of  the  Plaintiff,  unto  himself,  the  said  Defendant, 
and  the  said  John  Darby,  witliout  any  lawful  authority* 
so  to  do  from  the  said  Cleon  Moore,  by  making  and 
subscribing  the  esdd  assignment  of  the  said  survey,  in 
the  name  of  him,  the  said  Cleon  Moore,  by  him  the  said 
James  Hughes,  as  attorney  in  fact;,  for  the  said  Cleon 
Moore,  which  assignment,  imported  a  desire  of  him 
the  said  Cleon,  that  patents  might  issue  in  the  names  of 
the  said  Darby  and  Hughes«  intending  thereby  to  de- 
fraud and  iiyure  the  said  Cleon  Moore,  and  to  ben^t 
himself  and  the  sa<.d  John  Darby,  in  respect  to  the  pre- 
mises aforesaid.  And  whereas  the  said  James  Hughes^ 
by  means  of  the  herein  before  mentioned  assignment^ 
had  caused  and  done  to  the  Plmntifff  an  injury  to  the  va- 
lue of  a  great  mm  of  money 9  to  wit,  the  value  of  4ffiQ0 
dollars,  wkkh  he  wa^  disposed  to  compensate ;  tite  said 
James  Hughes  in  consideration  thereof,  afterwards,  viz : 
on  the  17th  of  March^  1806,  came  to  an  agre^nentrnth 
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tlie  said  Clean  Monre^  whereUy  the  said  Cleon  Moore,  bughxs 
promised^  that  he  would  quit  all  claim  to  the  said  tract  of       v. 
landt  ond  disehfirge  the  said  James  Hvghes  ofr  and  ctm-    moork. 
wrfdngaU  damages  for,  and  by  reason  of  his  aetiiigs  and  — ^ — «-«»^ 
doings  aforesaid,  in  amgning  the  survey  in  maimer  qfort» 
said  ;  asd  he  the  said  James  Uuglies,  promised  to  the 
said  Cleon  Moore,  that  he  would  pay  to  him  the  sum  of 
70U»  wbeii  he  should  be  thereafter  required ;   and  the 
Plaintiff  averSf  that  he  has  been  always  ready  to. keep, 
and  has  always  kept  his  promise  aforesaid,  in  conside- 
ration of  which  premises,  tlie  Defendant  became  liable 
to  pay  to*  him,  the  said  sum  of  700{«  &c.  and  being  so  liv- 
able, the  Defendant'  in  consideration  thereof,  undfr* 
took,''  &c. 

2k  the  second  count,  stated,  that  whereas  on  thi^  5th 
of  October,  1799,  the  Plaintiff  was  o^ner  and  proprie- 
tor of  a  certain  plat,  and  certificate  of  survey,  of  9922 
acres  of  land  in  Mason  county,  in  the  state  of  Ken- 
tucky, dated  the  2Sth  of  November,  1796,  of  the  value 
of  20/M)0  dollars,  and  whereas  the  Defendant  well  know.-    . 
ing  Uie  premises  afterwards,  viz.-^4>n  the  5th  at  Octo- 
ber, 1799,  without  any  lawful  authority  from  the  Plain- 
tiff, and  with  a  view  to  benefit  himself>  and  a  cei-tain 
John  Darby,  and  to  injure  the  Plaintiff,  in  this  particu- 
lar, assigned  the  last  mentioned  plat  and  certificate  of 
survey  unto  him  the  said  Defendant,  and  the  said  John 
Darby,  by  subscri)nng  the  name  of  the  said  Cleon  Moore 
by  the  said  James  Hughes,  lis  Attorney  in  fact,  for  the 
said  Cleon  Moore ;  and  in  consequence  of  the  said  unau* 
thorized  assi^unent,  a  grant  of  the  said  tract  of  land 
was  afterwards  made  to  the  Defendant,  and  the  said 
Darby^  by  the  Commonwealth  of  Kentucky,  styling 
them  assignees  of  the  Plaintiff.  And  whereas  tlie  Defen- 
dant, by  the  assignment  aforesaid,  had  caused  and  done 
to  the  Plaintiff  an  injury  and  loss  to  the  value  of  a  great 
isum  of  mon^,  viz.  to  the  value  of  4,000  dollars,  which 
be  was  willing  to  repair  and  compensate ;  in  considera- 
tion thereof,  the  said  Defendant  afterwards,  viz»  on  the 
7th  of  March,  1806,  at  tlie  county  of  Alexandria,  &c. 
firomised  to  pay  to  the  Plaintiff^  the  sum  of  700L  lawful 
money  of  Virginia^  as  eompensatumfor  the  said  injury  and 
loeg  ^  the  stud  land  assigned  as  (foresaid. 

.    The  said  Plaintiff  at  the  same  time  agreed  to  the  said 
terms,  and  to  accept  of  the  said  compensation  in  full  ^ 
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■VQKSS  off  cMms  aAd  demands  fir  Uie  mid  landf  itnifir  the  im^ry 
V.       aforesaid.    And  the  Plaintiff  avers,  that  he  has  always 

MOOBB.  kept  bis  prorniftc  aforesaid,  and  has  been  at  all  tiaiea 
ready  and  willing  to  do  every  thing  on  his  part  to  be 
done;  and  afterwards,  yiz.  oni&c*a%  &c«  offered  t^pf/tfirm 
the  agreetiient  on  his  part,  and  the  Defendant  then  and 
there  refused  to  perform,  &€•  whereby  the  Defendant 
became  liable,  &c.  and  being  so  liable,  promised  to 
pay,  &c. 

3.  The  3d  count  staUdf  that  whereas  the  Plaintiff,  by 
Tirtue  of  a  certain  land  warrant  issued,  &c«  on  the  seth 
of  September,  1783,  duly  located  by  entry  on  the  7th 
of  December,  1783,  and  duly  executed  by  actually  sur- 
vey, duly  m^e  on  the  ^8th  of  NoYember,  1796,  a  plat 
tod  certificate  whereof,  had  been  duly  made  and  deli- 
tered  according  to  law,  was  entitled  to  have  a  grant 
from  the  commonwealth  of  Kentucky,  by  pi^ent  to  be 
founded  on  tlie  said  survey,  and  to  be  completed  aiMJl 
issued  to  him  of  9922  acres  of  land  in  the  county  of  Ma« 
eon.  &c*  bounded,  &c«-^And  whereas  the  Defendant 
bad  oh  the  5th  of  October,  1799,  (the  Plalintiff,  being 
so  entitled  to  have  tlie  land  patented  to  him  aforesaid, 
and  the  Defendant  well  knowing  the  premises,)^  for  his 
own  gain  and  advantage,  and  to  the  great  wrong  and 
damage  of  the  Plaintiff^  without  any  lawful  authority  to 
that  effect  froiti  the  Plaintiff,  and  without  his  knowledge 
or  consent*  but  under  color  and  pretence  of  being  At- 
tonfiey  in  fact  for  the  Plaintiff,  wrongfully,  injuriously 
and  wilfully  made  and  executed  in  the  name  of  the  Plain- 
tiff, a  certain  indorsement  in  writings  upon  the  back  of 
the  said  plat  and  certificate  ofsurvey^  purporting  to  be 
an  assignment  by  the  Plaintiff*  of  the  said  plat  and  cer- 
tificate, to  one  John  Darby  and  the  said  James  Hughes, 
for  value  received,  and  purporting  to  expi*ess  a  desire 
pf  the  Plaintiff,  that  patents  might  issue  in  their  namesb 
and  purporting  to  be  subscribed  with,  the  name  of  the 
Plaintiff,  by  the  said  James  Hughes,  his  Attorney  in 
iact  And  whereas  tlie  said  James,  afterwards,  viz.  on 
the  5th  of  April,  1800,  (the  Plaintiff  being  entitled  to 
have  the  said  land  patented  to  him  as  aforesaid,)  with* 
out  any  authority  to  that  effect  from  the  Plaintiff^  and 
without  his  knowledge  or  consent,  by  means  of  the  said 
pretended  assignment,  and  under  color  of  the  aame,  for 
own  gain  and  advantagei  and  to  the  great  wrong 


VEBRUABY  TERM  1812*  isi 

wd  dftimge  of  the  Haibtiff;  wroDgfull  j,  injuriously  an4  mramu 
wOfully  cmumA  and    procured   the  land    so    located       v. . 
and  snrreyed  for  the  Plaintiff  as  aforesaid,  and  bounded    mooeb* 

'  as  aforesaid^  to  be  granted  by  the  coninonwealtb  of ... 

Kentucky,  to  them  the  said  John  Darby  and  James 
Hughes,  ii^  patent,  bearing  date,  &c.  founded  on  the 
said  warrant  and  survey,  and  on  t^e  said  pretended  as- 
isignoieot  of  the  plat  and  certificate,  and  signed  by 
James  Ctairrard,  the  Governor,  and  sealed  with  the  seal 
of  the  aaid  commonwealth  of  Kentncky,  and  in  all  res- 
pects, finally  completed  and  issued  to  them  the  said 
Darby  and  Hughes,  and  entered  of  record  in  the  land 
office  of  Kentncky,  aforesaid.  And  the  Plaintiff  says, 
that  the  aud  land  was  patented  to  the  said  Darby  and 
Hughes,  by  the  procurement  and  pretences  of  the  said 
James  as  aforesidd,  without  the  Plaintiff's  having  ever 
in  any  manner  authorized,  contracted,  or  consented, 
that  the  sam^  should  be  patented  in  the  name  of  any 
other  person  or  persons  whatsoever,  other  than  him- 
setfL*— And  the  Plaintiff  produceth  here  in  Court,  a  copy 
of  the  said  patent,  &c. 

And  whereas,  aftel*wards,  on  the  isth  of  March,  1806, 
at  Alexandria,  &c.  a  conversation  was  had,  and  propo- 
sttiolis  for  an  accqrd  and  satisfaction,  were  moved  be- 
tween the  said  James  and  the  Plaintiff,  concerning  a 
camptnsaHanfor  the  lois  and  a  liquidation  of  the  danusges 
noMnsd  by  the  Plaintiff,  by  reason  of  the  misconduct 
and  wrong  d<Ming  of  the  said  James  in  the  premises,  and 
of  tiie  vesting  ^em,  the  said  Darby  and  Hughes,  with 
the  legnl  titte  ta  the  said  land  as  aforesaid ;  and  it  was 
then  and  ti^rt  agreed  by  the  said  James  on  bis  part, 
in  confiaderatkm  of  tbd  premises,  and  of  the  just  claims 
of  the  Plaintiff  Jfor  compensation  and  damages  as  afore- 
said, that  the  said  James  should  pay  to  thf>  Plaintiff  in 
satisfiurtion  of  the  same,  700L  Virginia  currency,  equal 
to  tfMS  dollars  and  one  third  of  a  dollar,  currency  of 
the  United  States,  to  be  paid  in  four  equal  quarterly  in- 
stalBients,  the  first  in  thiN^  months,  &c.  each  instalment 
to  bo  aecored  by  a  bond  of  the  said  James ;  and  the 
Plaintiff  agreed  to  accept  the  said  7001.  by  instalments 
aa  afbresaid,  in  full  satisfaction  of  his  just  claims  as 
afareaaid^  and  upon  the  said  instalments  beiQg  se- 
cured hy  the  bonds  of  the  said  James,  as  aforesud,  to 
msaieaiiii  ^uit  clonn  to  the  said  Jaaies»  all  the 
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a€GHE8  tiffs  clainia  and  demands  whatsoever}  for  conipenuUwnf 
V.        redresSf  or  damages  arising  from  the  rorong  doing  and 

MOORE,  misconduct  ofiht  said  James,  in  the  premises,  and  from  the 
vesting  the  said  Darby  and  Hughes  roiih  the  legal  OtU  tiy 
the  said  land  as  aforesaid.  Tlie  count  then  states^  that 
the  Defendant  promised  to  fulfil  the  agreement  on  bis 
part,  and  the  Plaintiff  on  his  part.  That  the  Plaintiff 
is,  and  always  was  ready  and  willing  to  perform  his 
part,  if  the  Defendant  would  perform  his.  That  be  af- 
terwards required  the  Defendant  to  perform  bis  part, 
and  offi^red  to  accept,  and  would  have  accepted  of  the  De- 
fendantthe  700L  in  instalments  as  aforesaid,  and  secured 
by  bonds  as  aforesaid,  in  full  satisfaction  of  all  the 
claims  and  demands  of  the  Plaintiff  for  compensation, 
redress  and  damages  as  aforesaid^  and  did  then  aiMl 
there  offer  to  perfect  and  execute,  and  \it>uld  have  per- 
fected and  executed  to  the  said  James,  a  good  and  suf- 
ficient quit  claim  and  release  to  him,  of  all  the  Plaintiffs 
claims  and  demands  for  compensation,  redress  or  dama- 
ges, arising  from  the  misconduct  and  wrong  doing  of 
the  said  James,  in  the  premises,  and  from  the  vesting  of 
the  said  Darby  and  Hughes,  with  the  legal  title  to'the 
said  land  as  aforesaid,  if  he,  tHe  said  James,  would  have 
secured  by  his  bonds  duly  executed,  the  said  700L  &c. 
-But  the  Defendant  refused  to  perfprm  his  part  of  the 
agreement,  &c. 

^.  TJie  ^th  count  stated  that  whereas^  on  the  5th  ci 
October,  1799,  tlie  Defendant  without  any  lawful  au* 
thority  to.  that  effect,  biit  for  his  own  gain  and  advan* 
tage  and  to  the  ^at  wrong  and  damage  of  the  Plain- 
tiff, with  intent  to  prevent  th6  land  hereinafter  mflt&» 
tioned,  from  biding  patented  to  thePlaintiff,  and  to  cause 
and  procui^  the  same  to  be  patented  to  the  Defendant 
and  one  Jo)m  Darby,  wrongfully,  injuriously  and  wil- 
fully made  and  executed  in  the  name  of  the  PIaintiff»  a 
cei-tain  other  indorsement  in  writing,  upon  a  certain 
other  plat  and  ceilificate  of  survey  duly  made  for 
the  Plaintiff,  on  tlie  28th  of  November,  1796,  the  said 
survey  having  been  so  made  in  due  execution  of  a  cer«> 
tain  other  warrant  duly  issued  in  favor  of  the  Plaintifl^ 
from  the  land  oiBce  of  Virginia  on  the  26th  of  Septem- 
ber, 1783,  &c.  and  in  pursuance  of  a  location  and  entry^ 
&c  which  last  mentioned  indorsement  purported  to  be 
an  assignment,  &c.  from  the  Plaintiff  to  thesaid  Johu 
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Darby  and  the  Defen^aat,  for  ralae  received,  &c.  pur-  ritohes 
porting  to  be  subscribed,   &c«    And  whereas  the  De-.       v. 
fendant  had,  on  tfae  5th  of  Aprilt  1800,  in  farther  pnr*    moore. 
suance  of  his  said  intent  to  prevent  the  land  from  being 
patented  to  the  Plaintiff,  and  to  cause  it  to  be  patented 
to  the  said  Darby  and  the  Defendant,  wrongfully  and 
without  aothority^  and  under  color  of  being  attorney  in 
fact  for  the  Plaintiff^  caused  the  land  to  be  patented  to 
the  said  Darby  and  the  Defendant,  &r«— and  the  Plain- 
tiff produceth  here  a  copy  of  the  patent,  warrant,  sur- 
vey, &c«  &c. — and  the  Plaintiff  avers,  that  he  never  au- 
thorized the  Defendant  to  make  the  said  assignment, 
and  that  the  Defendant  knew  he  had  no  such  authori- 
ty— that  it  was  made  without  the  Plaintiffs  knowledge 
or  coiisent*-4hat  tiie  Plaintiff  was,  lintil  the  issuing  of 
the  patent  to  Dariiy  and  the  Defendant,  entitled  to  have 
tfae  land  patented  to  himself — ^by  which  wrong  doing  of 
the  Defeudant,  the  Plaintiff  had  suffered  great  wrong 
and  injury  and  was  entitled  to  be  compensated  in  dam- 
ages by  the  Defendant,  and  to  be  indemnified  for  beii\g 
prevented  from  having  the  land  patented  to  him,  and 
'  ftir  the  same  being  patented  to  Darby  and  the  Defen- 
dant*   And  whereas  afterwards,  on  the  13th  of  March, 
1806,  a  conversation  was  had  and  propositions  for  a 
compromise  were  moved  between  the  Plaintiff  and  De- 
fendant, touching  the  compensation  and  indemnification 
of  the  Plaintiff,  and  the  Defendant  then  and  there  agreed 
in  consideration  of  the  just  claims  of  the  Plaintiff  to  be 
compensated  for  the  damage  and  injury  arising  from 
the  mucanduct  qf  the  Defendant  in  Vie  preniiseSf  and  in 
caasideratian  qf  the  Defendants  Jiaving  procured  a  patent 
to  be  issued  to  him  and  Darby  for^  the  land,  that  the  De- 
fendant would  pay  to  the  Plaintiff  another  sum  of  700(. 
Virginia  currency  of  the  value,  &c.  which  the  Plaintiff 
agreed  to  accept  in  satisfaction  of  his  just  claims  to 
compensation  arising  from  the  causes  and  considera- 
tions last  aforesaid  ^  and  the  Defendant  in  considera* 
tion  of  his  said  agreement,  assumed  and  promised  to 
the  Plaintiff  that  he,  the  Defendant,  would  perform  his 
part  of  the  agreement    And  the  Plaintiff  in  considera- 
tion of  that  prpmise  agreed  to  accept  the  700L  in  satis- 
bction,  &c«  as  aforesaid  and  upon  payment  of  the  same 
or  upon  its  bdng  secured  to  be  paid  in  four  instalments, 
&c  that  be^  thC  Plaintiff,  would  quit  claim  and  release 
to  tfae  HefendsaA,  all  the  Flaintiflb  claims  and  demands 
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auoBVs  and  rights  wbatBoever  to  comp^isation  for  bctBg  pile* 

V.        vented  from  having  the  land  patented  to  hinit  mi  fir 

tfooiUk    and  on  aecauni  of  the  same  being  patenied  to  the  said  Dar* 

I         11   ■  hy  and  the  He^ndaiit— -and  the  Plaintiff  says  that  he  was 

and  hath  ever  since  been  willing  and  ready  to  perform^ 

&C.  and  requested  the  D^ndant  to  perform,  &c..and 

^      offered  to  acoeptt  &c.  the  700 1^  Ac.  in  full  satisfactiony 

&c.  and  offered  to  quit  claim,  &c  all  the  Plaintift 

claims  for  compensation,  &c.  if  the  Defendant  would 

pBYf  kc.  but  he  refused^  &c« 


The  Defendant,  having  prayed  oyer  of  the  agree- 
ment a&d  the  memorandum,  of  which  a  profiri  was  made 
in  the  first  count,  pleaded  non  assumpsit  to  thtU  count, 
and  so  in  like  manner  to  each  of  the  other  counts  sepa- 
rately; upon  all  of  which  pleas,  issues  were  Joined. 

2d.  The  Defendant,  (without  ogain  praying  oyer,) 
for  further  plea  to  each  of  the  counts,  severally,  said, 
that  the  promise  alleged  to  be  made  by  the  Defendant 
to  the  Plaintiff,  or  any  memorandum  thereof,  was  not 
in  writing,  signed  by  the  Defendant  or  any  other  per- 
son by  him  thereunto  lawfully  authortsBed,  and  this  he  i» 
ready  to  verify,  &c. 

S.  The  Defendant  also  Vithout  again  praying  oyer^ 
&r  further  plea  to  each  of  the  counts,  severally,  said, 
<'  that  after  mining  the  agreement  and  memorandum 
**  between  the  Plaintiff  and  the  said  Jehu  Darby^  in  the 
**  declaration  mentionedf  viz.  on  the  29th  of  August, 
^^  1799,  Alexander  D.4)rr,  and  John  Graham,  two  re- 
**  spectable  men  residiii^  In  the  neighborhood  of  the 
<'  lands,  in  the  said  agreement  mention^,  were  mutually 
<<  chosen  by  the  Plaintiff,  and  thei  said  John  Darby,  to 
<<  say  and  deiefinine  whether  the  said  lands  would  sell 
<'  for  two  thousand  pounds,  or  upwards,  and  the  said 
'^Alexander  D.  Orr,  and  John  Graham,  afterwards, 
^<  viz.  on  the  29th  of  August,  1799,  did  say  and  deter- 
<«  mine,  that  the  Plaintiff's  daim  to  a  survey  of  99tt 
<«  acres,  in  the  county  of  Washington,  being  tiie  land 
**  in  the  said  agreement,  and  memorandum  meaiioned, 
«<  would  not  sett  for  MOOL  Yji^inia  money,  and  tUa  lie 
«« is  ready  to  verify,'' &c.  ^ 
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4.  Tiie  Defendant  alao^  without  again  prajing  oyer^  uvGHBg 
pleaded  separately  to  each  coUnt»  « that  there  was  not 
as  much  land  secured  by  the  said  location  in  the  agree- 
ment mentioned^  as  woidd  bring  ^^OOOL  or  upwards,  and 
this  he  is  ready  to  verity.  Sec.  Tlie  Plaintiff  demurred 
generally  to  the  second  plea^  to  all  the  counts,  and  to 
the  3d  and  4>th  pleas,  to  the  2d>  3d  and  4th  counts.  • 

t'o  the  3d  and  4th  pleas  to  the  1st  county  there  was 
a  general  replication  and  issue. 

The  Court  below  adjudged  all  t^lic  demurrers  in  fa- 
vor of  the  Plaintiff. 

• 

The  Plaintiff  then  entered  ano^i  prosequi  upon  the  first 
«ount  of  his  declaration,  and  waved  all  the  issues  joined 
41iereoR.  Upon  the  issues  of  iion  assumpsit  to  the  2d,  3d 
and  4th  counts,  there  was  a  verdict  and  judgment  for 
the  Plaintiff. 

After  the  jury  had  retired  to  consider  of  their  ver*- 
diet  they  returned  into  Court  and  requested  ttie  Court 
to  determine  whether  a  verdict  for  the  Plaintiff  would 
give  to  the  Defendant  all  the  right  and  interest  of  the 
Plaintiff  and  his  heirs  in  the  patent  of  land  in  the  decla-' 
ration  mentioned,  and  the  Coiirt  instructed  them  that  if 
the  Plaintiff  should  recover  a  judgment  in  this  case,  he 
woidd  be  thereby  barred  in  equity  from  setting  aside 
the  patent  issued  to  the  Defendant  and  the  said  John 
Dart>y  in  the  declaration  mentioned.  To  this  instruc- 
tion the  Defendant  excepted ;  atid  brought  his  Writ  of 
error. 

Swank  Ain>  C.  SiMi^s,  for  the  Plaintiff  in  error  con- 
tended, 

1.  That  the  Plaintiff  had  no  right  to  discontinue  as  to 
the  first  count  and  wave  the  issues  on  that  count,  witK- 
out  the  leave  of  the  Court,  or  the  assent  of  the  Defen* 
dant. 

2.  That  tiie  statute  of  frauds  was  a  good  bal^  to  etery 
count  in  the  declaration,  and 

S.  That  if  it  was  not,  the  Court  erred  in  instructing 
VOL.  TIL  25 
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iiuotffcs   the  jary  tlis^t  a  recoTery  in  this  suit  would  bar  ibe 
V.        Ptahitiff  in  equity  from  setting  aside  the  patent 

Moons. 

— —     1.  The  PlaintiflThad  no  right  to  discontinue  as  to  the 

first  count,  after  i^ue,  Cro.  Jac.  Sb^  S16.  The  oyer  be- 
ing once  prayed  and  granted,  the  agreement  and  memo- 
randum were  spread  upon  the  record,  and  the  Defen- 
dant had  a  right  to  avail  himself  of  it  in  all  his  pleas. 
The  Defendant  had  a  right  to  show  that  the  title  of  the 
Plaintiff  to  those  lands  was  never  worth  ^0002.  and 
therefore  he  was  never  entitled  to  any  thing  more  thati 
the  3001.  which  Darby  had  paid  him — consequently  the 
obtaining  a  patent  in  the  name  of  Darby  and  Hughes, 
could  be  no  injury  to  the  Plaintifi;  and  if  the  PMntifF 
did  promise  to  pay  the  TOOL  it  was  a  promise  without 
consideration.  This  was  tiie  real  substantial  defence  in 
the  cause.  In  order  to  entitle  the  Plaintiff- to  recover, 
he  must  not  only  prove  that  the  Defendant  did  a  wrong 
action,  but  that  it  did  an  injury  to  the  Plaintiff.  1. 
Bac*  M.  50.    6.  JUbd.  46. 

2.  As  to  the  plea  of  the  statute  of  frauds.  By  tlie  act 
of  assembly  of  Virginia,  p.  p.  15,  which  is  like  that  of 
Kentucky,  it  is  enacted  that  no  action  shaH  be  brought 
whereby  to  charge  any  person  upon  any  contract  for 
the  sale  of  lands,  tenements,  or  hereditaments*  unless 
the  promise  or  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  otber  person  1>y  him  thereunto  law- 
fully authorized. 

The  contract  set  forth  in  each  count  of  the  declara- 
tion is  a  contract  for  Ha  safe  of  UmL  it  is  a  contract 
whereby  the  Plaintiff  was  to  part  with  all  his  title  to  the 
land ;  and  it  is  immaterial  whether  that  title  was  legal 
w  equitable. 

The  first  count  states  ezpreisdy,  that  flie  Plaintiff 
''pnomued to qwii ail  daimtothe  trad  ^lond,'*  and  the 
Defendant  promised  to  pay  70P& 

The  2d  count  also  states,  that  flie  Defendant  was  to 

Siy  the  700L  as  compensation  forthe  iiqury  wd.J999  of  fAe 
nd;  and  the  Plaintiff  agreed  to  accept  it  f^iUBfiMoJaU 


FEBRUABT  TEBM  1818.  lar 

daims  ^nd  dtmands/or  the  said  land  and  for  the  iiyury  bugh:«9 
aforesaid.*'  t?. 

MOOB£. 

Thf  Sdf  count  sayn,  that  a  cooversatioD  vto  had  con-  ■ 
ceming  a  compensation  for  the  loss,  and  a  liquidation  of 
the  daroagesy  sustained  by  the  Flaintiff  bu  reason  of  the  ^ 
BMScondact  and  wrong  doing  of  the  Delen wnt^  and  ^  the 
vesting  them,  the  said  Darby  and  Hughes,  with  the  legal  ^ 

tUle  to  the  said  land,  and  it  was  agreed  in  consideration 
cf  the  premises,  that  the  Defendant  should  pay  to  the 
Flaintiff  700L  iafoU  satisfaction  of  the  Plaintiffs  daims 
as  aforesaid,  and  the  Haintiff  agreed^  upon  such  pay- 
ment being  made,  to  quit  claim  to  the  Defendant  all  the 
Plaintiffs  claims  ibr  compensation,  &c.  arising  (rom  the 
wrong  doing  and  misconduct  of  the  Defendant  in  the 
premises  *^mdfrom  the  vesting  the  said  Darby  and  Bughes 
**  witA  the  legal  Me  to  the  said  land.'* 

The  Mb  count  states  that  the  Defendant  agreed,  in 
consideration  of  the  just  claims  of  the  Plaintiff  to  he  com- 
pensated fbr  the  damage  and  injury  arising  from  tite 
misconduct  of  the  Defendant  in  the  premises^  and  in 
eonsidtralion  cf  the  Defendants  haroing  procured  a  patent 
to  be  issued  to  him  and  Darby  for  tht  land,  that  he,  the 
Defendant^  would  pay  the  Plaintiff  another  sum  of 

7004  &r. 

« 

Thus  &e  quit-claim  of  the  Plaintiflb  title  to  the  land 
is  the  consideration  of  every  promise  in  the  declaration ; 
and  if  the  Plaintiff  had  no  title^  or  if  no  title  was  to  pass 
firoffl  the  Plaintiff,  by  the  contract,  it  was  wudum  pactum^ 

s.  Kthis  was  not  a  contract  for  the  sale  of  the  Plain- 
ttff*8  tide  to  the  land^.  a  judgment  for  him  in  this  sni( 
coul^  not  haye  baired  the  Plaintiff  from  ^ttiog  aside 
tiie  patent  in  equity.    There  seems  to  have  been  an  in-  .^ 

consistency  in  the  opinions  of  the  Court  below.  If  the 
agreement  extinguished  the .  Plaintiffs  equitable  title^ 
thm  tt  was  an  agreement  for  the  sale  of  land»  and 
oaght  to  have  htm  in  writing*  If  it  did  not  extinguish 
the  Plaintiff's  equitable  titte,  then  it  could  not  bar  him 
irom  setting  Mde  the  patent 

ToHvs  ^Mif  €•  hBB,  contra. 
.    This  was  a  case  of  naked  ^^rU-there  is  no  evidence 
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^UGBES  of  any  authority  from  Moore  to  Hughes  to  make  this 
T.        traosfer^  but  it  was  done  by  the  latter  \i1th  a  full  know* 

MOORE,  ledge  that  it  w|l<i  contra|*y  to  the  PlaintifTs  intention*  It 
■  "w  ■  *  was  of  itself  an  injury  to  the  Plaintiff  for  which  he  was 
entitled  to  redress.    It  was  actionable  per  se. 

^  But  suppose  that  a  Judgment  for  the  Plaintiff  in  this 

case  should  prevent  him  from  setting  aside  the  patent| 
yet  it  does  not  follow  that  it  is  a  case  within  the  statute 
of  frauds.  Contracts  executed  are  not  within  that  sta- 
tdte.  If  there  be  a  verbal  agreement  for  the  sale  of  land, 
and  the  vendor  executes  his  part  of  the  agreement  by 
conveying  to  the  purchaser  the  legal  tide;  which  he  ac- 
cepts, a^d  receives  Ihe  jTossession  and  tlie  title  papers, 
it  is  not  necessai*y  that  the  vendor  should  have  a  pro- 
raise  in  writing  from  the  purchaser,  in  order  to  compel 
him  to  pay  for  it — a  Court  of  Chancery  would  decree 
him  to  execute  the  contract. 

The  Plaintiffs  subsequent  ratification  of  the  act  of  the 
Defendant,  was  eqqivolent  to  his  pi-evious  assent.  The 
conti*act  then  was  executed  on  the  part  of  Moore.  The 
Defendant  had  all  his  title — and  the  ppssession-^and  the 
tide  papers.  No  further  act  was  necessary  ion  the  part 
of  the  Plaintiff. 

Besides,  it  does  not  appear  tliat  the  contract  on  the 
part  of  the  Plaintiff,  if  there  was  any,  for  the  transfer 
of  his  right,  was  not  in  writing.  If  it  was  necessary 
that  it  should  have  been  in  ^Titing,  it  will,  after  verdict, 
b^  presumed  to  have  been  so.  1.  Chitty  on  pleadings, 
133.     1.  Sand.  276  (a.  J  note  2.*    4  East  MO. 

As  to  the  ^oli  Prosequi— the  Plaintiff  has  a  right  to 
enter  it  at  any  time  before  verdict,  and  even  after  ver- 
dict, befoi'e  judgment.  Sayer  on  damages,  113.  12, 
Mod.SB^. 

The  Defendant  could  not  by  oyer  of  the  agreement 
stated  in  the  first  count,  make  that  agreement  applica- 
ble to  otlicr  counts  which  do  not  refer  to  it  The  3d 
and  4th  pleas  were  only  applicable  to  the  first  coont. 

It  is  immaterial  whether  the  Plahitiff  actaaDy  sustained 
damage  to  the  valine  of  790 1    It  is  sufficient  if  he  sua* 


FEBRUABT  TERM  1813.  ig9 

tttlned  any  damage  at  alL    It  is  an  action  for  liquida*  hvohu 
ted  damagesj  and  it  is  immaterial  what  was  the  red  in-        i?« 
jury  which  the  Plaintiir suffered.    7  Fin.  300 — Tit  Dam-    moorb. 
ages.  8.^^Mwre  4t±9,   Cdman*s  case.— 4.  Burr.  2228, 
Lower.  Peers.-^!.  Lord  Rapn.  1164. 

Tlio  Court  b^ow  was  correct  in  the  opinion^  that  a 
judgment  in  this  suit  would  hare  barred  a  suit  in  equity 
to  set  aside  the  patent.  It  was  only  an  agreement  for 
the  extinguishment  of  an  equitable  right  which  need  not 
be  in  writing.    It  transfered  nothing  to  the  Defendant.*" 

Mabch  7tA.M.df0  the  Judges  beivgjjresenf, 

Marshaix,  Clu  J.  delivered  the  opinion  of  the  Court 
as  foUows : 

Much  of  the  seeming  intricacy  of  this  cause  will  dis« 
appear,  if  we  extricate  the  questions  made  by  the  plead- 
ings  before  the  Court,  from  others  which  might  greatly 
embarrass  and  perplex  it 

The  declaration  contains  four  counts.  The  first  re- 
cites an  original  contract  between  Cleon  Moore  and 
John  Darby,  for  the  sale  of  certain  lands,  lying  in  Ken- 
tucky, and  proceeds  to  recount  in  detail  those  transac** 
tions  on  which  the  action  was  founded.  The  other 
counts  state,  in  different  terms,  the  several  assumpsits, 
^hich  they  allege  to  have  been  made. 

The  Defendants  crave  oyer  of  tlie  written  contract, 
stated  in  the  first  count,  and  file  several  pleas  to  that 

*  a  isundamood  that  the  opinion  of  the  Court  below  w^s  grounded  on 

the  idem  that  thbene  iraa  to  be  goremed  by  th^rinciples  relntive  to  implied 

tniats  "which  are  not  within  die  statute  of  frauds.    Darbv  U  Hughes  huTing 

obtained   the  legal  esUte  igthoat  the  assent  of  the  Piaintifl;  weie  to  bc: 

cooaidered  as  hoUing  it  in  tnut  to  secure  to  him  the  payment  of  7001  in  ease 

the  land  should  turn  out  to  be  worth  1^0001.    This  was  an  implied  ti-ust, 

resulting  fixim  the  cwettmstancea  of  the  ease,  and  which  woQhl  cease  to  exist 

upon  payment  of  the  7001.     Upon  the  Plaiotiirs  receiving  payment  of  that 

flom,  his  equitable  title  woold  ceaae.    It  would  not  be  tran^elred  to  the  Oe- 

lendant ;  bnt  would  be  extinguished.    11  the  7001.  mentioned  in  the  declara> 

tioD  were  tobeeooodered  as  the  compensation  foi*  the  injury  done  in  depriT* 

iiM^  the  PUntiir  of  his  legal  seearity  for  TOOL  to  be  paid  upon  a  oontingoiey, 

itia  evident  that  that  injury  eoold  not  have  exceeded  7001.    And  whedier  it 

were  to  be  paid  ss  compensation  for  that  injury,  or  as  the  sum  which  wcrnM 

be  due  upon  the  fauipening  of  the  eontmgencyy  it  wookl  equally  destroy  the 

impfied  trost    And  as  an  implied  trust  can  be  raised  without  writbg,  so,  if 

iSMthoBghl^  it  Mold  be  extiiiguidiedwilhQiit  writing. 
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H17QHB8  CMnL  '  Tliey  then,  without  repeating  tke  oyer^  ftle  ai* 
T.        niilar  pleaa  to  the  I'emaimng  oountB.    After  taldng  is* 
^  MooKB.    sue  on  some  of  the  i^eas,  and  demurnng  to  others,  the 
— .I.-..^-^  Plaintiff  below  disconlinues  his  first  count.       ^ 

By  the  counsel  for  Hughes,  this  has  been  considered 
as  .error.  But  the  Court  can  perceiye  no  reason  tar 
this,  opinion.  After  this  discontinuance,  the  parties  are 
in  precisely  the  same  situation,  as  if  all  the  issues  both 
of  law  and  fact  which  were  joined  upon  fhat  count,  had 
been  decided  in  favor  of  the  Defendant  bdow.  Such  de- 
cision could  not,  in  point  of  law,  have  affected  the  rights 
of  the  pkrties  under  the  issues  joined  on  the  remaining 
counts,  and  consquently  the  discontinuance  upon  that 
eonnt  must  leave  those  rights  unimpaired.  Wheflier 
this  count  remain  in  the  declaration,  or  be  stricken  out 
of  it,  the  right  of  tlie  Plaintiff  in  the  Circuit  Court,  to 
recover  on  Uie  other  counts,  will  be  prqpisdy  the  same. 
The  examination  of  this  right  must  be  conducted  on  the 
same  principles  9M  if  the  declaration  had  never  contain- 
ed the  first  count.  ^ 

By  the  Plaintiff  in  error  it  is  contended,^bat  the  oyer, 
which  was  prayed  of  the  written  contract  idleged  in  the 
first  county  spreads  that  contract  on  the  r^^ord,  and 
makes  it  a  part  of  all  his  subsequent  pleas.  This  is 
certainly  true  with  respect  to  sJl  his  subsequent  ^as 
to  that  count,  but  not  with  respect  to  his  pleas  to  the 
other  counts.  Different  counts  allege  different  con- 
tracts, and  different  assumpsits.  It  is  upon  this  idea 
alone,  that  a  verdict  can  be  rendered  for  ike  Plaintiff, 
on  one  count,  and  for  flie  Defendant  on  another.  Now 
the  oyer  of  one  contract  cannot  be  the  oyer  of  another 
contract,  and  cannot  spread  upon  the  record  a  contract 
supposed  to  be  totaBy  distinct  from  that  which  was  read. 
The  discontinuance  of  the  first  coupt  produces  no  change 
in  this  respect,  in  the  condition  of  the  parties.  Had  it 
remained,  it  could  have  had  no  influence  on  the  other 
counts,  nor  could  the  oyer  of  the  writtra  contract  it 
stated  have  transferred  that  contract  to  the  other  counts. 

The  second  count  states,  that  Cleon  Moore  was  own- 
er and  proi»*ietor  of  a  plat  and  certifici^te  of  survey  fmr 
lands  lying  in  Kentucky,  for  which  he  was  entitled  t<r  a 
patent  from' the  government  ^f  that  State |  andth^ 
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Jamed  Hughes,  wHhoiit  ftuthority,  traiiBferred  that  plat  hvobba 
and  certificate^  in  the  same  of  Cleon  Moore  to  John       v. 
Darby  and  the  said  Hughes,  by  which  wrongful  act  a    moors* 
patent  for  the  said  land  was  issued  to  the  said  Darby  &  i 

Hughes  to  the  great  injury  of  the  sai4  Moore.  That  af- 
terwards the  said  Hughes  promised  to  pay  to  the  said 
Moore,  ^  the  sum  of  seven  hundred  pounds  for  ttie  said 
iiyury,  mid  bms  of  the  saii  land  assigned  as  aforesaid ; 
the  said  Plaistiff  at  the  same  time,  agreed  to  the  said 
turms,  and  to  accept  of  the  said  compensation  in  full  of 
idl  diUms  and  demands  for  the  said  land  and  for  the  in-  * 
jury  afovesaid.'' 

To  thiB  count,  the  Defendant  pleaded  several  pleas, 
mie  of  which  was,  that  neither  the  promise  nor  any  me- 
morandum thereof  was  made  in  writing.  To  this  ^ea 
the  Plaintiff  demurred,  and  the  Court  sustained  the  de- 
murer. 

The  correctness  of  this  decision  depends  entirely  on 
the  application  of  the  statute  of  frauds  to  the  eoniract 
stated  in  the  dedaratioD. 

Ckon  Moore  is  averred  to  have  been  the  proprietor  of 
a  plat  and  certificate  of  survey  on  which  Hughes  k, 
Darby  obtained  a  patent  by  using  bis  name  without  au- 
thortty.  This  tortious  act  did  not  divest  Moore  of  his 
equitahle  title.  The  land,  in  equity,  was  his.  Did  he 
part  with  this  title  by  the  contract  stated  in  the  declara- 
tion 7  The  answer  must,  in  the  opinion  of  the  whole 
Court,  be  in  the  affirmative.  <<  He-  agreed  to  accept  of . 
the  said  compensation  in  f  uU  of  all  claims  and  demands 
tx  the  said  land,  and  for  the  injury  aforesaid.  This, 
then,  was  an  agreement  to  sell  his  equitable  title  to  the 
land  for  the  sum  of  seven  hundred  pounds.  Tl)e  Court 
can  perceive  no  distinction  between  the  sale  of  land  to 
which  a  man  has  only  an  equitable  title,  and  a  sale  of 
land  to  which  he  has  a  legal  title.  Tiiey  are  equally 
within  the  statute. 

It  is,  therefore,  the'unanimous  opinion  of  this  Court, 
that  the  judgment  upon  the  demurrer  to  this  plea,  ought 
to  have  been  in  fhvor  of  the  Defendant  h^^  This 
ilea  beteg*a  complete  bar  to  the  second  count,  it  is  un- 
Moeasaiy  to  coiiBhlsr  the  other  pleas. 


±9% 
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UUGH£S 

V. 
MOORE. 


The  third  count  states  the  title  of  GleoD  Moore^  and 
the  injary  sustained  by  him, to  the  same  effect  with  the 
secrfnd  count.  It  then  states,  a  conversation  between 
the  parties,  ««  concerning  a  compensation  for  the  loss, 
<'  and  a  liquidation  of  tlie  damages  sustained  by  the  said 
<'  Cleon^by  i*cason  of  the  misconduct  and  wrong  doing 
*^  of  the  said  James  in  the  premises,  and  of  the  vesting 
^<  them,  the  said  Darby  &Hughes9  with  the  legal  title  to 
<<  the  said  land  as  aforesaid ;  and  it  was  then  and  there 
•'  agreed  by  the  said  Jam^s,  on  his  party  in  considera- 
*^  tion  of  the  premises,  and  of  the  just  claims  of  the  said 
«  Cleon,  for  compensation  and  damages  as  aforesaid, 
« that  the  said  James  should  pay  to  the  said  Cleon,  ia 
«  satisfaction  for  the  same,  the  sum  of  7Q0L"  &c»  <<  And 
<<  the  said  Cieon  then  and  there  agreed,  on  his  part,  to 
«  accept  of  the  said  seven  hundred  pounds  in  full  com- 
«« pensation  of  his  just  claims  as  afot*esaid,''  and,  upon 
the  same  being  secured,  &c.  to  release  and  quit  claim 
to  the  said  James,  all  his,  the  said  Cleon's,  claims  and  de- 
mands whatsoever,  for  compensation,  redre^ss  or  da- 
mages arising  from  the  wrong  doing  and  misconduct  of 
the  said  James  in  the  premises,  aiid  from'  the  vesting  tlie 
said  Darby  &  Hughes,  with  the  legal  title  to  the  said 
land  as  aforesaid. 


To  this  count  also,  the  statute  of  frauds  was  pleaded 
in  bar*  T%e  Plaintiff  below  demurred  to  the  plea^  and 
the  Defendant  joined  in  demurrer. 

Upon  the  true  construction  sf  the  coiUract  stated  in  thitf 
count,  there^  was  some  contrariety  of  opinion  among  the 
judges.  It  is,  hoivever,  the  opinion,  of  the  majority 
that  the  cmtract  must  be  understood  to  import  a  saU  of 
land,  and  that  the  sum  of  money  stipulated  to  be  paid, 
wa«,  in  contemplation  of  the  parties,  to  extingtAsh  the  ti^ 
Ue  of  tilt  aaid  Cleon  Moore* 

The  conversation  was  "  conceriong  a  compensation 
«  for  the  loss  and  a  liquidation  of  the  damages  sustained 
<<  by  the  said  Cieon,"  not  only  <^  by  reason  of  the  mis- 
*♦  conduct  of  the  said  Hughes,  but  also  by  reason  <*  of 
*<  the  vesting  them,  the  said  Darby  &  Hughes,  with  the 
« legal  title  to  the  said  land.'*  "And  it  was  then 
"  agreed,  in  consideration  of  the  just  claims,  of  the  said 
**  Cieon,  for  compensation  ond  damages,  that  the  said 
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^  Jamesy  should  pay  the  said  Cleoiii  in  kttisfactidn  for  hu  ohiSs 
<•  the  same,  the  sum  of  7002.''    To  the  majority  of  the       v. 
Courts  it  aeemsy  that  a  compensation  for  the  loss  of  .the   moobe. 
title  to  the  land  most  be  understood  td  be  a  compensation 
for  the  land  itself,  and  that  the  receipt  of  this  money  by 
Cleon  Moore,  would  not  only  have  barred  an  action  for 
damages,  M  a  suit  in  equity  far  the  title. 

If  this  opinion  be  correct,  then  the  contract  is  subsian-^ 
HaUfffcr  the  sale  rf  land,  and,  to  be  vaM,  ought  to  have 
been  in  writing.  On  this  plea  also  the  demuirer  ought 
to  have  been  overruled. 

The  fourth  count  states  the  injury  more  iii  detail,  than 
isffone  in  either  the  second  or  third  counts.  It  states 
the  claim  of  Cleon  Moore  to  be  compensated  for  the  loss 
sostained  by  his  land  being  granted  without  his  consent 
to  Hoghes  and  Darby.  A  conversation  was  thai  held, 
and  ^*  propositions  for  a  compromise  were  made,  touch- 
ing the  compensation  and  indemnification  of  him,  the 
atld  Cleon,''  <<  and  it  was  then  and  there  agreed  by  the 
'<  said  James,  in  consideration  of  the  just  claims  of  the 
<«  said  Cleon,  to  be  compensated  for  the  damage  and 
<<  injury  tor  the  miscondnct  of  the  said  James  in  the  pre- 
<«  mises,  and  in  consideration  of  the  said  James  having 
^*  procured  and  obtained  a  patent  to  be  completed  and 
^'issiied  tb  the  said  James,  and  the  said  John  Darby,  as 
<<  last  aforesaid,  for  the  said  land,"  that  he,  the  said 
James,  would  well  and  truly  pay  the  said  Cleon,  one 
other  sum  of  TOOL  This  the  «  said  Cleon  agreed  to 
^<  accqit  in  satisfaction  of  his  just  claims  to  compensa- 
'<  tion  arising  from  the  causes  and  considerations  last 
^  aforesaid/' 

The  compensation  here  offered  and  accepted,  is  for 
the  injury  sustained  by  Cleon  Moore,  in  consequence  of 
the  grant  of  his  Iknd,  by  the  state  of  Kentucky,  to 
Hughes  and  Darby.  It  seems  to  the  Court,  that  this 
compensation  was  in  Jim  of  the  patent  itself,  and  must 
have  been  intended  fb  extinguish  his  right  to  that  pawnL 
It  is  difficult  to  suppose  an  intention,  in  this  case^  to  re* 
ceive  a  full  compensation  for  the  loss  of  a  title,  and  yet 
to  retain  the  right  to  that  title.  The  m^ority  of  the 
Goart  is  of  opimon  that,  under  the  cantraet  as  stated  in 
fliis  count  also,  the  payment  of  the  money  agreed  to  bo 
VOL,  VIL  *« 
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utrcttEJ  fM,  would  hwre  todingmsked  the  right  of  Cteon  Mdore 

V.        to  the  IiMid  in  question,  and  Aat  this  contbact  l&e^rise 

MoeaE.  is  substantially  a  comtrad  for  the  sale  of  land.  The  demiir- 

rer,  therefore;  to  this  plea  ought  to  have  been  overruled. 

It  ii  unnecessary  to  examine  other  points  which  were 
made  in  the  cause.  The  judgment  of  the  Circuit  Court 
must  be  reversed,  and  judgment  rendered  for  the  Plain- 
tiffin  error. 


Judgment 


I8i5r. 


M«A    5Ui.  BARTON  r.  PETIT  AND  BATAIID. 


Pre9ttU,.^M  the  Judges* 
A  PUbtiff.  ERROR  to  the  Circuit  Court  for  the  District  of 

who  hu  ile-    ir:«--;«*  »' 

Glared  jointlj  Virginia. 

Bgainit  two 

Dereadanti.at  Thc  trauscript  of  the  record  which  was  sent  up,  be- 
d^l^wb^"* t  San  by  stating  that  «*  Heretofore  to  wit,  at  rules  hdd 
fflct  only  one  in  the  clerk's  office  of  the  said  Court  in  the  month  of 
Snu*  w^'  December,  in  the  year  1807,  Andrew  Petit  and  Andrew 
uken  on  the  Bayard,  by  Philip  N.  Nicholas,  gent,  their  attorney 

M?S»te*1i!i  ■PP^*"*^^  *^*  **^  ^^^^  certain  bill  against  Scth  Bar- 
•wn^  aodon  ton  and  Ttiomas  Fisher^  which  biH  is  in  the  following 
igainit  the  words,  to  wit:  United  States,  fifth  Circuit,  district  of 
uS^n,  a^e«  Virginia,  to  wit:  Andrew  Petit  and  Andrew  Bayard, 
•DtiMmied  to  citizens  and  inhabitants  of  the  state  of  Pennsylvania, 
mi^  ^  tho  'ii^i^hants  and  partnere,  trading  under  the  firm  of 
pnoemapkvA  Petit  and  Bayard,  Pkun^^b,  complain  of  8etfi  Barton 
ffUJ^SiliU  ^^  i^<wmM  Fisher,  dfyxns  and  inhabUanU.  cf  the  state 
of  Vmnk  re.  ^  Virgivia,  late  merchants  and  partners  trading  under 
Drf  n^'  ^^  •  **""*  ®^  Barton  and  Fisher,  D^sndants  in  custody f 
Bo  ?il!Ka£tm^  ^  ^  P'^^  tbat  the  said  Defifndaitits  render  unto  tlie  said 
of  the  district  Plaintiffs  the  sum  of  four  thousand  dollars,  also  one 
SL  ^S^Jji  thousand  and  four  pounds  of  tobacco  at  twelve  skiUuigs 
•bate  as  to  ond  six  petux  the  hundred  weighty  being  of  the  value  of 
■Mh  Deffai-  twenty  dollars  and  fdnety^two  eefrits,  which  to  the  said 
The  Pit  iBtiff  Pkuntift  the  said  Defendants  owe,  Ac ;  stating  a  judg- 
Mt^SSi  ^  »  ment  of  the  <]etteral  CourJ  of  Maryland. 

declare    tun^k 

^  the  *  uefen.  The  record  then  states,  that  the  Befenda&t,  8dh  Bar- 
p^l^^OT  £  <im,  having  been  anested  upon  the  capias  ad  responikn^ 
wit  be  abated  dwn,  and  being  called^  but  not  appearingy  it- was  order- 
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ed  that  lie  api^ar  at  fhe  next  roles  and  gife  special  BABvoir 
bail,  &c.  which  he  did  and  pleaded  pamnent,  apon  which        v. 
the  Issoe  was  jeiiied,  and  verdict  for  the  Plaintiflb.  iftmh 
'Whereupon  the  Defendant,  Barton,  mored  in  arrest  of  uajamb. 
Judgment^  because,  — — 

as  to  flueh  m 

i.  The  declsuration  states  a  joint  cause  of  action  agiUnsI  ^^^^  ^ 
this  defendant  and  a  certain  Thomas  Fisher,  and 
therefore  a  judgaseat  ought  not  to  he  rendered  against 
this  Defendant  otoie. 

SL  Because  the  Plaintiff  has  not  in  and  hy  his  decla- 
ration made  a  profert  of  flie  judement  stated  in  the  de- 
daraUon,  under  the  seal  of  the  General  Court  of  Ma* 
ryland,  where  the  said  judgment  is  stated  to  have  heen 
rendered. 

S.  Because  the  said  Thomas  Fisher  ought,  upon  a 
joint  judgment  against  him  and  this  Defendant,  (the 
said  Thomas  being  stated  to  be  in  life  and  a  dti^n 
and  inhabitant  of  the  district  of  Virginia)  to  be  a  party 
to  the  judgment,  if  one  is  rendered  against  the  said  De« 
f€«Aant;  and 

*.  Because  the  verdict  is  insufficient,  uncertain,  and 
wants  form. 

This  motion  was  overruled,  and  judgment  entered 
upon  the  verdict  against  the  Defendant,  Barton,  alone, 
^  for  V>00  doUars,  also  one  thousand  and  four  pounds 
*f  of  tobacco  at  twelve  shillings  and  six  pence  the  hun- 
« (bed  vraght,  of  the  value  rf  twenty  dollars  and  nine- 
«  Iff 'two  cents,  and  their  costs,  Ac.'*  Wlicreupon  the 
Defaadant  brought  bis  writ  of  error. 

P.  B.  Kbv,  pr  Ihe  Ftamtiff  in  error. 

4.  The  smt  being  joint,  upon  a  joint  debt,  and  the 
dadaratifln  he^  against  both,  averring  toth  totem 
ctiftody,  the  jndgi^ent  against  one  alone  is  errcmeous. 

Olie  wrttaf  capim,  not  ieSng  considered  as  part  of 
the  record,  aeoatdiBg  to  tiie  practice  in  Y  ii^guua,  does 
not  appear  in  the  transcript  The  record  states,  that 
Bartm  viai  ariMted,  hat  says  naOaig  as  to  ^-'*^- 
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BAKFOir  paorty  to  the  judgment*    The  dedaration  av^s  th«tti 
V.        hoih  to  be  in  custodt/f  and  cproplains  against  both.    That 
VBTIT  &  is  an  averment  df  a  fact  upon  record  which  the  Plain- 
BATABO.  tiffs  cannot  contradict. 

If  it  appears  on  the  declaration*  or  in  any  of  the  pro- 
ceedings on  the  part  of  the  Plaintiff*  that  another  was 
jointly  bound  with  the  Defendant*  and  is  sHU  UroUig^ 
judgment  against  one  is  error  and  must  be  reversed. 
1  8and*  291*  C^.J  note  ^.   5  Bur.  2614. 

It  is  a  rule  in  good  pleading  that  the  count  must  con- 
form to  the  writ*  and  the  bar  and  judgment  to  the 
count.   Ck).  Lit.  203*  a. 

If  this  count  conforms  to  the  writ*  which  in  goo4 
pleading  it  ought  to  do*  then  both  were  taketh  and  the 
judgment  is  erroneous. 

But  if  both  were  not  taken  npon  this  joint  writ  for  a 
joint  debt*  yet  there  is  etror.  At  common  law*  if  there 
be  process  against  two  on  a  joint  cause  of  action*  and 
one  only  be  taken*  the  other  must  be-outlawed  before 
there  can  be  any  other  proceeding.  8tra;ngt  475*  JKd- 
ivards  i?.  Carter.  Bi^t  if  you  could  proceed  against  one, 
you  must*  upon  the  return  of  the  writ*  count  against  one^ 
stating  that  the  other  was  not  taken*  according  to  the 
truth  of  the  case*  and  this  must  appear  upon  the  record 
to  justify  a  judgment  against  one.  To  authorise  a  jiidg- 
m^t  againt  onef  upon  a  joint  suit  againt  two,  there 
must  be  a  discontinvancef  abatement,  or  ouiUnarjf*  or 
death  suggested  upon  the  record.  You  cannot  aver 
any  thing  out  of  the  record  to  support  the  judgment. 
iBvery  thing  necessary  to  justify  the  judgment  must  be 
affirmatively  shewn  in  the  record  by  the  Plaintiff. 

2.  The  Court  below  erred  in  rendering  judgment  for 
jnore  money  than  was  authorized  by  the  Maryland 
judgment*  which  was  filed  and  declared  upon  as  a  judg- 
ment of  record. 

This  is  not  an  action  of  debt  upon  a  simpU  confnu^ 
iHit  t^hnicaily  upon  a  judgment  on  record. 

The  act  of  Congress  of  May*  1790*  dedares  the 
mode  of  authenticating  a  judgment ;  and  when  so  aatheii« 
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ticatedy  it  is  to  bave  flie  same  fiuth  and  credit  In  every  bjOltov 
Court  within  the  United  States  as  in  the  Courts  of  that        v. 
state  in  which  it  was  rendered.  petit  & 

BAYARD. 

It  maj  be  declared  upon  in  the  same  manner  as  IF  it  ..iii.-._^ 
were  a.  judgment  of  a  Court  of  the  state  in  which  the 
ami  upon  it  is  brought.    2  DaL  SOS,  Armstrmg  v.  Car^ 
son. 

.    Whenever  a  judgment  or  matter  of  record  is  the  gixt 
of  the  action^  it  must  be  certainly  and  truly  alle^d* 

The  Maryland  judgment  is  for  4,000  dollars,  and 
1,004  lbs.  of  tobacco  at  12 .  shillings  and  6  pence  per 
hundred.  This  ±%  shillings  and  6  penoe  must  be  Mary- 
land currency,  as  the  judgment  was  rendered  in  Mary- 
land,  where  the  dollar  is  7  shillings  and  6  pence.  The 
'  value  of  tibe  tobacco  was  only  16  dollars  and  73  cents, 
whereas  the  judgment  of  the  Court  below  fixes  its  value 
at  20  dollars  and  M  cents,  which  was  at  the  rate  of  1% 
and  6  pence,  Virginia  currency,  per  hundred. 


The  Court  was  bound  to  take  notice  of  the  Mainland 
CfOTency.  It  was  matter  of  law;  and  if  fliey  have  mis- 
taken jtt  Jt*is  error. 

But  if  it  was  moHer  of  fact,  it  ought  to  have  been 
found  by  the  jury ;  and  their  not  having  found  it  is 
error.    Cro.  j^%.  536,  Bagshaw  v.  Playfu 

If  it  is  an  error,  it  is  not  amendable.  1  Cranch  %SSf 
"Biempsim  v,  Jameson.  And  in  such  a  case  there  can 
be  no  rtmittituT.    %  Salk.  658,  Indedon  v.  Crip$. 

E.  I.  Lbb  and  Swanit,  coit^m. 

•  1.  There  is  no  evidence  in  tlie  record  that  will  au- 
thorize the  Court  to  take  notice  of  the  Maryland  cur- 
rency. Upon  the  jltVL  of  payment  it  was  not  necessary 
tar  ihe  Fhdntifls  to  produce  the  record  of  the  judgment 
in  Maiyland.  Besides,  il  was  a  matter  for  thiT  jury  to 
ascertain,  and  tiiey  have  found  it.  Their  verdict  was 
<«  ttiat  the  Defendant  hath  not  paid  the  debt  in  ihi  dtda- 
f^fottanmenUaiMJ' 
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MAaxon  suggestioii  that  the  transcript  of  ilie  record  did  not  con* 
T.       tain  the  xnrit  of  capias  ad  retpondendum  against  Bartpn 
PETIT  &  and  Fisher  and  the  marshal's  return  thereupon. 

BATABD* 

Upon  the  return  of  the  certiorari,  the  clerk  sent  up  a 
copy  of  the  capias,  which  was  in  the  usual  form,  aj^nst 
both  Defendants,  and  of  the  marshal's  return,  which 
Was  ^'  executed  on  Seih  Barton  only,  and  bail^  by 
Thomas  R.  Rootes." 

The  clerk  also  certified  **  that  the  said  capias  not 
<<  having  been  executed  upon  the  said  Thomas  Fisher, 
*(  an  alias  capias  was  awarded  against  him,  which  has 
«  not  been  returned^  and  the  attorney  for  die  Plaintiffs 
<<  having  information  that  that  Defendant  was  no  inAo- 
^(  bUavt  of  the  Vtrgifda  district,  at  rules  held  at  the 
^<  clerk's  office  in  the  month  of  June,  in  the  year  1809, 
<«  caused  the  said  suit  to  be  abated  as  to  the  said  Thomas 
*(  Fisher.*^ 

This  was  stated  by  E.  L  Lee  to  be  conformable  to  the 
practice  in  Virginia. 

March  ±^th****ML  the  Jkdges  being  presevd, 

Washington,  /•  delivered  the  opinion  of  the  Court 
as  follows : 

This  was  an  action  of  debt  brought  in  the  Circuit 
Court  for  the  district  of  Virginia  by  Petit  and  Basjari 
against  8eth  Barton  iuid  TJiomas  Fisher,  upon  a  judg- 
ment rendered  in  the  General  Court  of  Maryland.  The 
declaration  is  against  the  said  Barton  and  Fisher^ 
late  merchants  and  partners,  trading  under  the  firm  of 
Bart(m  and  Fisher,  citizens  and  inhabitants  of  the  state 
of  Virginia,  both  of  whom  are  alleged  to  be  in  the  cus- 
tody of  the  marshal.  The  record  states  that  Barton^ 
who  had  been  arrested  upon  the  capias,  gave  bail,  and 
put  in  the  plea  of  payment,  on  which  an  i»iue  was  join- 
ed, ai|d  a  verdict  was  rendered  against  him.  He  after- 
wards moved  in  arrest  of  judgment,  and,  amongst  other 
reasons,  assigned  the  following,  viz.  That  the  declam- 
tion^states  a  joint  cause  of  action  against  the  said  Bar- 
ton and  one  Thomas  Fisher,  and  that,  therefore^  a  judg- 
ment ought  not  to  be  rendered  against  him  alone.   The 
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motioii  in  ttmat  of  jndgnvBiit  baring  bMn  argued  and  MAMftmi 
overrnledy  jndgiaeiit  was  rendered  against  Bartony  and       v. 
the  record  has  iieen  removed  into  this  Court  by  writ  of  PBTrt  k 
error.  .  Iiatabdw 

Tbe  general  rule  certainly  is,  that  if  two  or  more 
persons  are  sued  in  a  joint  action^  the  Plaintiff  cannot 
fnceed  to  obtain  a  judgment  against  one  alone^  bat 
most  wait  nntil  the  others  have  been  served  with  pro- 
cesBy  or  untfl  the  other  Defendants  have  been  proceeded 
against  as  fhr  aa  the  law  authorizes  for  the  purpose  of 
forcing  an  appearance.  Iir  England  the  Haintiff  must 
proceed  to  outf  aw  the  Defendants  who  have  not  been 
nerved,  before  be  can  proceed  against  those  who  appear. 
In  'Virg^daf  where  this  suit  was  brought,  the  Plaintiff 
might  have  taken  out  an  aUas  and  a  pbuies  capias,  or 
ieitaiam  eapiOs,  or,  at  his  election,  an  attaclmient  agidnst 
tbe  estate  of  such  Defendant;  or,  upon  the  return  of  a 
fbtries  not  found,  the  Court  may  order  a  proclamation 
to  issue,  warning  the  Defendant  to  appear  on  a  certain 
day,  and,  if  he  fail  to  do  so,  judgment  by  defiudt  may 
be  entered  agamst  Urn. 

But,  whatever  may  be  the  mode  provided  by  law  for 
forcing  an  appearance,  the  Plaintiff  cannot  proceed  to 
obtain  a  judgment  against  one  Defendant  in  a  joint  ao 
tion  against  two,  until  he  has  proceeded  against  the 
other  as  Ear  as  the  law  will  authorize,  unless  tbe  law 
dispenses  with  die  necessity  of  proceeding  against  the 
other  Defendant  beyond  a  certain  point  to  force  an  ap* 
pearance.  Thus,  in  Pennsylvama,  Tas  is  known  to  one 
of  the  judges  of  ttiis  court)  if  the  sneriff  return  mm  of 
as  to  one  Defendant  the  Haintiff  may  proceed  a|;ainsf; 
the  other  on  whom  Uie  writ  was  served,  stating,  in  his 
declaration,  tiie  return  of  tiie  writ  as  to  his  companion. 

To  remove  the  objection  which  arises  in  this  case, 
the  Plaintiff  obtained  a  eerUorari  to  the  Circuit  Court 
of  Virginia  on  a  suggestion  of  diminution,  and  it  now 
appears,  by  the  cerSlcate  of  the  clerk  of  that  courts 
that  an  fdias  capias  issued  against  Thomas  Fisher, 
which  was  not  returned,  but  the  Plaintiff's  attorney 
caused  the  suit  to  be  abated  as  to  Hie  said  Fisher,  upon 
information  wUch  he  bad  received  that  the  said  Fisher 
was  no  Inhabitant  of  the  diatrict  of  Virghiia«    Had  tba 

VOL.  vn.  «7 
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BAETON   marshal  retarned  the  writ  and  stated  this  fact^  the  law 

T.        would  have  abated  it  as  to  Fisher;  in  which  case  the 

PETIT  &  objection  to  the  subsequent  proceedings  against  Barton' 

BATJLRD.  would  have  been  removed.   But  since  the  Plaintiif  could 

H,  ^  not  have  supported  his  action  originally  against  one 

Defendant  on  a  joint  cause  of  action  where  it  appeared 

by  his  own  showing,  or  by  a  plea  in  abatement,  that 

there  was  another  person,  who  was  jointly  bound,  an4 

might  be  sued,  he  ought  not  to  be  permitted,  after  sta- 

ting  a  joint  cause  of  action,  to  abate  or  discontinue  his 

action  against  one,  unless  authorized  to  do  so  by  the 

return  of  the  process  agaiiyit ,  that  Defendant.    If  he 

does  80,  it  fui^nishes  a  good  ground  for  arresting  the 

judgment. 

Itiis  contended,  Jn  support  of  this  judgment,  that,  as, 
by  the  law  of  Virginia,  the  Plaintiff  must  file  his  decla- 
ration at  the  next  succeeding  rule  day  after  the  De- 
fendant shall  have  entered  his  appearance,  or  that  the 
Defendant  may  rule  him  to  do  so,  which  if  he  fails  to 
do,  he  shall.be  non-suit,  the  Plaintiff  not  only  may,  but 
is  bound  to  proceed  against  one  Defendant  sdone,  after 
he  has  appeared.  But  the  Court  understands  this  law 
as  applying  to  a  single  Defendant,  or,  if  there  be  more, 

to  the  appearapce  of  all  the  Defendants. 

'  -  •  •  • 

Judgment  reversed. 


1812.    ;  WILSON  V.  KOONTZ. 

March      6U1. 


FresefU*.0.M  the  Judges. 

« 

The  Dcfen-  THIS  was  an  appeal  from  the  decree  of  the  Cir- 

tao^nenT  In'  ^^^  CouFt  for  the  district  of  Columbia,  which  dismissed 
chmieeiy  m  the  Complainant's  bill  in  equity. , 

Virgintt    may 

tnt6  of  limHa.  Wilson  filed  a  bill  in  equity,  in  the  nature  of  an  at- 
tiooa  wiUioat,  tachment  in  chancery,  against  Rodntz,  surviving  part- 
^"S^^n^i^nj-  ner  of  Koontz  and  Ober,  as  principal  debtor,  and  Tho- 
vfao  remoTeimas  Irvine  and  Joseph  ManOeville  as  garnishees.    It 
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stated  that  Koontz,  a  resident  of  yirgima,  as  surviTing  wixsox  * 
partner  of  the  firm  of  Koontz  and  Ober,  was  indebted        v^ 
to  the  Plaintiff  by  note^  tin  the  sum  of  1^61  dollars,  and  Kooivxz. 

had  in  the  hands  of  Thomas  Irvine  and  Joseph  Mande-^ ..—.^ 

ville  goods  and  effects  which  were  liable  to  be  attached  from  one  ooan- 
for  the  psgrment  of  the  debt;  and  that  unless  he  could  %  yuM^ 
make  them  liable  by  the  intervention  of  the  Court  be-  not  thei%r 
low,  he  would  be  without  any  means  of  recovering  his  f'^'^Jjliin 
debt  In  tender  consideration  whereof,  and  for  as  much  th^^etoHtef 
as  he  had  no  remedy  at  law,  and  could  only  subject  the  ^^'^^^1? 
effects  and  money  in  the  hands  of  Irvine  and  MandevUle  ^  blU^i^ 
to  the  payment  of  his  debt  by  means  of  a  Court  of  eqiii-  n«h  remcmJ, 
ty,  he  prays  a  discovery,  and  a  decree  that  Koontz  f^^J^^ 
may  pay  the  debt,  and  that  Irvine  and  Mandeville  may  uraeted  in 
be  restrained  from  paying  away  the  effects  in  their  *>"«[«»"«?.  <* 
hands,  and  that  they  may  be  applied  to  the  payment  of  S^il^X^ 
the  deb^  and  for  general  relief.  * 

Koontz  having  entered  his  appearance,  gave  security 
to  perform  the  decree  of  the  Court  if  it  should  be 
against  him,  thereby  discharging  the  attached  effects, 
and  pleaded  the  statute  of  limitations  in  bar  of  the  suit; 
to  which  the  Complainant  replied,  that  on  the  4th  of 
August,  1794,  a  suit  was  brought  by  th%  orders  of  the 
Complainant,  in  the  name  of  the  president,  director;) 
and  company  of  the  bank  of  Alexandria  as  nominal 
Plaintiffs  in  the  District  Court  in  the  town  of  Winches- 
ter, in  the  state  of  Virginia,  upon  the  note  in  the  bill 
mentioned,  against  Koontz  and  Ober;  and  upon  the 
writ  the^  sheriff  returned  that  Koontz  was  not  found, 
and  th.at  Obcr  was  no  inhabitant  of  that  county.  That 
in  September,  1794,  it  was  agreed  that  Koontz  should 
place  in  the  hands  of  the  Complainant  sundry  bonds 
towaids  the  discharge  of  the  note,  and  that  he  would 
pay  the  balance  in  12  or  18  months — in  consequence  of 
widch  the  suit  was  dismissed;  in  pursuance  of  which 
arrangement  part  of  the  money  was  paid,  and  the  resi- 
dae  is  stiH  due  with  interest.  That  afterwards,  in  the 
jrear  1794,  Koontz  removed  into  some  other  part  of  the 
state  of  Yirginia,  unknown  to  the  Complainant.  That 
in  iS03,  the  Complainant  having  learnt  the  residence 
of  the  Defendant  in  Rockingham  county,  60  or  70  miles  • 
from  his  former  residence,  and  more  remote  fi*om  the 
Complainant,  ordered  a  suit  against  him,  which  was 
Inrought,  bnt  not  prosecuted^  because  the  Defendant  re-< 
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quired  securitjr  for  coMi  firodi  the  C<Mn]iliiiUtttf  who 
Qd  not  re$ide  in  Virginia. 

To  this  repUcatton  there  waa  a  general  rcgoiiider  and 
itaaey  and  a  general  dedimua  to  take  dqiositiona*  Upon 
the  return  nf  ^ich  the  cause  came  to  hearing  upon  the 
pleadings  and  evidence.  Wherenpon  the  court  betow 
dttoreed  that  the  bill  should  be  dismissed  ^witfa  costs; 
from  which  decree  the  Complainant  appealed  to  tkia 
Court 

E.  I.  Lee,  far  the  JtppdianL 

It  was  not  necessary  for  the  Complainant  to  re|^y 
matter  to  bring  himself  within  an  exception  to  the  sta- 
tute of  UmitatiottS;  because  the  circumstances  whkk 
tidLC  the  case  out  of  the  statute  are  stated  in  the  bill. 

Before  the  Defiondant  can  be  permitted  to  j^ead  the 
statute,  he  musty  by  answer,  either  deny  the  ddbt  or  aver 
it  to  be  paid.    OiA.  chancery  practice,  61. 

The  statute  of  Kmitations  is  not  properly  a  plea  in 
equity.  The  statute  does  not  make  it  an  absolute  bar 
in  equity.  It  is  only  under  the  equity  (i.  e.  the  reason) 
of  the  statute  that  Coiirts  of  equity  allow  it  to  be  plead* 
ed.  If  it  appear  clearly  that  the  debt  has  not  been  paid, 
the  statute  is  no  bar  in  equity.  The  questions  put  by 
SLoonts  upon  the  examination  of  the  witnesses  show 
that  the  debt  was  not  paid.  Imb  evidence  than  fhto 
bas  been  held  to  take  a  case  out  of  the  statute.  It 
would  have  been  no  bar  for  Ober,  who  never  resided  in 
^r^a:  and  if  not  a  good  bar  for  Ober,  it  was  not 
for  ftloontz.  The  plea  does  not  state  that  Ober,  tbe 
other  partner,  did  not  promise  within  B  years. 

Tatxob,  Contra. 

There  is  nothing  in  the  replication  t>r  the  evidence  to 
take  the  case  out  of  the  statute.  The  only  qnestisn 
then  is  whether  the  statute  is  a  good  plea  in  &  asif  in 
chancery.  This  is  not  properly  a  case  of  eqitity-jnriS^ 
diction.  It  is  simply  an  action  at  law  upon  a  promisorf 
note.  Nothing  guye  jurisdiction  to  the  Court  as  a 
Court  of  equity,  but  the  cifeHmstance  liiat  tHe  fMhn^ 
dant  ^fas  a  resident  of  Y irgiqia  and  htA  etTectEf  in  the 
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tarfs  of  rmdMts  in  tkis  district     The  Defendant  vium 
luiving  appeared  and  gi^retk  seciirily»  so  as  to  discharge       v. 
the  attacbed  effects,  nothing  remains  to  be  decided  but  xooktz. 
Hue  sheer  law  of  the  case;  and  when  a  Ck)art  of  eqaity 
gefl$  possession  of  a  case  which  is  a  mere  case  at  law, 
if  it  is  allowed  to  proceed  at  all,  it  must  decide  the  case 
as  a  Court  of  law  would  decide  it 


if  a  bill  charge  fraud  or  farust,  it  is  adoutted  that  the' 
Defendant  must  answer  to  the  tnxA  or  trust  before  he 
can  plead  tiie  statute  of  limitations.  But  this  bUl 
charges  no  fkraud  nor  trust,  nor  seeks  any  discovery 
from  the  Defendant  He  is  therefore  not  bound  to  an- 
9wer,  hut  may  rdy  entirely  on  his  plea.  3  P.  WUl.  IM. 
JSht  8€fu(h  Ska  Comp.  v»  WymandHiL  2  Com.  Dig.  261. 
2  JUk,  51.  If  the  Comi^ainant  thinks  the  plea  bad  he 
may  demur,  or  except  But  here  is  neither  exception 
nor  demorrer.    Laws  of  Vvrg.  Mtv.  Code,  73,  $  M. 

March  ±OUu.»JUl  ihe  judges  being  preeeni, 

Masshaix,  Ch.  J.  delivered  the  opinion  of  the  Court 
to  the  f dlowtng  eftct : 

This  is  a  suit  in  chancery,  and  the  Defendant  pleads 
the  act  of  limitations.  The  Plaintiff  by  his  replication 
attempts  to  bring  the  case  wifliin  the  exception  contain* 
ed  in  the  14th  section  of  that  act;  but  it  seems  essen* 
tial,  under  that  section,  that  the  Complainant  should 
hsve  been  actually  ddeated  or  obstructed  in  bringing 
his  action  by  the  removal  of  the  Defendant  There  is 
m^  evid^ice  of  his  intention  of  bringing  his  action  soon* 
er  tiban  he  did,  or  that  he  was  delayed  by  the  Defen? 
dant's  removal  from  the  county.  The  Court  is  therefore 
of  opinion  tiiat  the  ctrcumstance  of  removal  is  not  suffi* 
clent  to  take  the  case  out  of  the  statute- 
It  18  objected,  that  the  plea  of  the  statute  of  limita-- 
tloBS  is  not  good  unless  the  Defendant  answer  also  and 
dteay  the  deht,  or  aver  it  to  be  paid.  But  if  this  be  a 
^alid  objection,  it  ought  to  have  been  taken  at  the  time 

of  efoing. the  plea»  and  before  flie  issue  was  joined.  It 
to  now  too  late. 

9 

If  it  lie  n  good  jDlguoMoi^  ia  caass  wilidn  the  gencrtf 
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wiLsoir   juriBdiction  of  a  Court  of  equity,  yet  it  is  not  valid  in  a  ' 

V.        c'ase  like  tbe  present  which  is  really  a  case  at  law  aB 
KooNTZ.  between  the  pi-esent  parties. 

The  Court  is  of  opinion  that  the  plea  is  a  good  bar^ 
and  that  the  decree  should  be  qffirmed. 


±S±2.  RIDDLE  V.  MOSS. 

Mareh      Gth.  .n  i        lai— 

I 

FresenJt....M  the  Judges. 

The  principal         ERROR  to  thc  Circttit  Court  for  the  district  of 
obiieor  in  a     Columbia. 

bond  it  not  a 

i^eaeforthe     This  was  an  action  of  debt  on  a  joint  bond  given  by 
aorety,iaaa   j;,^^   FTeloh  as  principal  obligor  and  the  Defendant 
Sie  boodTuie  •/'MSws  as  his  surety.    The  suit  abated  as  to  Wdch  by  thc 
pnncipaibe-    rctum  of  the  marshal,  that  he  was  no  inhabitant  of  the 
ihlSmy  for  district    Thc  Defendant,  Moss,  pleaded  specially  cer- 
eoMs  in  case    tain  facts  in  avoidance  of  the  bond  as  to  him  alone ;  up- 
2«S??e*'^  on  which  issue  was  joined ;  and  upon  the.  trial  thc  De- 
sist him.     fondant.  Moss,  offered,  as  a  witness,  the  said  John  Welch 
tbe  principal  obligor,  who  was  permitted  by  the  Court 
below  to  testify  far  the  Defendant,  and  upon  his  cross 
examination  confessed  that  he  had  made  over  to  Moss 
all  his  property  as  security  to  indemnify  him  against 
the  event  of  this  suit. 

The  PIkintiff  to6k  a  bill  of  exceptions,  and  the  ver- 
dict and  judgment  being  against  him,  brought  his  writ 
of  error  to  this  Court, 

E.  I.  Lee  and  Jones,  for  the  PlaivJtiffin  trror. 

Welch  was  clearly  an  interested  witness.  By  reliev- 
ing Moss  from  this  suit,  he  would  relieve  his  property 
from  the  lien  which  Moss  held  upon  it  If  the  Plain-. 
tiff  recovered  against  Moss,  the  latter  could  immediately 
recover  judgment  against  Wtkh  for  the  whole  debt^  to- 
gether with  the  costs  of  this  stdt  Laws  of  Virg.  Rev. 
Code.  292— 5.  T.  R.  578,  Bucklandv.  Tantor*— ftltt. 
•V.  P.  i83— 5.  Bur,  2727.— 3.  ^tk.  Mi.— Dai/.  81. 
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'  Welch  is  also  interested  to  the  amount  of  his  legal 
fees  for  attendance  as  a  witness.  It  appears  upon  tiie 
record  that  he  was  regulai'ly  summoned  and  is  by  law 
entitled  to  demand  of  Moss  one  dollar  and  a  quarter 
per  diem.  If  tlie  IMaintiff  should  be  defeated  lie  will 
retain  this  to  his  own  use»  but  if  the  PlaintiiT  sliould 
recover  judgment  he  will  have  to  refund  it  to  Moss. 

C.  Lee^  contra. 

The  Defence  set  up  by  Moss  did  not  affect  Welch's 
liability  upon  the  bond.  He  was  bound  at  all  events. 
He  was  not  a  party  to  this  suit.  Neither  the  verdict 
nor  judgment  could  affect  him.  He  would  be  obliged  to 
pay  either  Riddle  or  Moss  and  it  was  immaterial  to  him 
which  of  them  sliOuld  recover  against  him.  If  the  Plain- 
tiff should  be  defeated  by  Moss,  he  would  sue  Welch 
and  recover  judgment  v>HheosU — so  that  it.  was  imma- 
terial to  him  whether  he  paid  costs  to  one  or  the  other. 
He  therefore  stood  indifferent  as  to  interest.  In  chan- 
cery one  Defendant  is  a  good  witness  for  another,  and 
it  would  be  as  good  a  rule  at  law« 

Courts  of  law  have,  of  late,  inclined  to  refer  all  cases 
of  doubtful  interest,  to  the  credibility,  rather  than  to 
the  competency  of  the  witness.  l*he  interest  should  be 
immediate  and  direct,  in  order  to  exclude  the  witness. 
S.  Esp.  Rep.  60. 

The  statute  of  Virginia  which  gives  to  a  surety,  a 
remedy  against  his  principal  does  not  alter*  the  case. 
He  had  an  equal  i*emedy  before. 

In  the  case  of  Pawling  v.  'JHie  United  States,  4  Cranck, 
219,  the  point  was  made  by  a  bill  of  exceptions  to  the 
refusal  of  the  district  court  of  Kentucky  to  admit  a  co- 
obligor  as  a  witness,  but  was  not  decided,  the  judgment 
having  been  reserved  upon  otter  grounds. 

March  ±Otfu»,»Jill  the  Judges  beingprescn^f 

Mabsraix,  Ch.  J.  delivered  the  opinion  of  the  Court 
to  the  following  effect. 

The  Court  id  of  opinion  that  Welch,  the  co-obligor, 
was  interested^  and  was  tiierefore  an  incompetent  wit- 


RionLE 

V. 

moss. 
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BIDHUB  ness.    It  was  a  considdhitiDii  of  some  iinportaiice  that 

T.        he  had  ^ven  Moss  a  deed  of  trust  of  his  eQbcts  to  indem- 

Mogg.     nify  him  against  this  suit;  but  the  princijMil  circumstance 

-         —  was,  that  Welch's  liability  would  be  increased,  to  the 

extent  of  the  costs  of  this  suit,  if  the  judgment  should 

be  against  Moss.* 

Judgment  reversed. 


181^  SHEEHT  V.  MANDEYILLE. 

FresenL..JUl  the  Judges. 

A  note  psyih  ERROR  to  the  Circuit  Court  for  tile  district  of 
bie  aft  cod»yi»  Columbia  sitting  at  Akxandria.  . 

rannot  -be 

dJ^  S  i^  This  cause  having  been  sent  back  to  the  Circuit  Cowt^ 
port  a  Nsount  by  the  mandate  of  this  Courts  at  February  tem  1810,t 
Xdi  ^Jm"  comnuinding  that  Court  to  render  judgment  for  the  Plain- , 
does  not  tute  tiff  on  his  flrst  count  and  to  award  a  writ  of  enquiry  of 
^jj^^*2^  damages^  upon  executipg  that  writ  of  enquiry  the  Plain- 
t!L  ^nmncie  tiff  produced  the  following  note. 

S^a^STrf  *^  JOeaiandria  ±7thJay,±W^. 

VirgiiHkjBtn  <<iStofy  days  q/)(er<Iafe,  I  promise  to  pay  to  Mr.  James 
!^  a|l^"SI>eeh7,  or  order,  mx  huadred  and  four  doUanand 
a  proniNiy  **  ninet)^  one  cents,  for  value  received,  nq;«tiaide  in  the 
:^^^  "  »»"k  of  Alexandria. 

SSU^g  R.  B.  JAMESON.- 

With  that  Bta- 

dli^i^b^t  '^^^  "^*®  ^^  ^^"^  described  ifk  the  declaration,  ''And 
It  b  not  neoa.  ^<  wbcrcas  the  said  Defendants  under  the  name,  firm  and 
th7iSi^  •*  style  aforesaid,  did  on  the  said  17th  of  July,  ISO*, 
The^pubtiff  **  m^e  their  certain  note  in  writing  called  a  promissory 

cannot  ghre 

cvidcnoe  that  ^   >     ««  _^ 

thefarianoe  '^^  "">»^  P^'^  ^"^  *^  decided  in  the  eaae  of  the  Govenflr  « 

was  the  efr«et  ^^ilE^  ▼•  Bvans  and  others,  at  this  term;  whieh  was  the  case  of  a  bond 
of  mistake  or    ^<^  coU«<«na  oondkioo.    It  wasajoiiitaetion;  midaHilie  INWiDliV«i<^ 
inadv^tence    t«ken>  •^t  ple«ded  separately, 
of  the  attor- 
ney, and  that  f-^^  Vol.  6,  p.  SfS. 
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^  notey  sabficribed  by  them  under  the  name^  style,  tiOe  ntknj 
^  and  firm  of  Robert  B.  Jameson,  bearing  date  the        t. 
M  aarae  day  and  year,  and  then  and  there  delivered  the  la^iriHi- 
o  said  note  to  the  PfauntUT,  and  by  the  eaid  note,  did,    vxu9. 
<<imder  their  firm  aforesaid,  promuc  to  pau  to  the  said  ,,,, 

'^Flaintift  or  to  his  oider,  six  hundred  and  four  daUars  ^Mtepw- 
tf«  and  ninety  one  cents  for  value  received,  negotiable  i^t^jji^^^ 
'« the  bank  of  Alexandria,  by  reason  wh(«%of  and  by  traded  to  be ' 
^  virtne  of  the  law  in  such  cases  made  and  provided,  ju!!!^^!^^^ 
<f  the  Said  Defendants  became  liable  to  pay  to  the  said 
MPhintiff  the  said  sura  contained  in  the  said  note  ac- 
*f  cordii^  to  the  tenor  and  tffed  of  said  note,''  and  being 
«<  ao  liable,  &c. 

Which  note  the  Court  below  refused  to  suffer  the 
Flaintiffto  read  in  evidence  to  the  jury,  because  it  varied 
fiiom  that  set  forth  in  the  declaration,  to  this  refusal  the 
Plaintiff  excepted.  The  Plaintiff  then  contended  before 
the  jury  that  the  existence,  the  execution,  the  amount, 
and  tiie  validity  of  the  note  set  out,  in  the  declaration, 
were  determined  by  the  judgment  of  the  Court  upon  the 
demurrer,  and  claimed  damages  to  the  full  amount  of 
that  note  without  producing  it  But  the  Court,  upon 
the  motion  of  the  Defendant,  instructed  the  jury  that  it 
was  necessary  for  the  Plaintiff  to  produce  the  note,  or 
suiBciently  account  for  its  non-production,  otherwise  the 
jury  may  and  ought  to  presume  that  the  note  has  been 
paid,  or  has  been  passed  away  by  the  Plaintiff  to  a  third 
person  for  value  received,  and  in  such  case' ought  to 
assess  only  nominal  damages.  To  this  instruction  the 
Plaintiff  also  excepted. 

The  Plldntiff,  then,  in  order  to  rebut  the  presumption 
that  the  note  mentioned  in  the  declaration  had  been  paid 
or  passed  away  to  a  third  person  for  a  valuable  consider- 
atioii,  produced  and  offered  to  show  to  the  Court  and 
jury  the  record  and  judgment  on  the  Defendant's  first 
and  second  pleas,  which  had  been  adjudged  bad  upon 
demurrer,  jmd  idso  the  same  note  in  the  said  pleas 
■Mntkmed  to  have  been  the  foundation  of  the  suit  and 
judgment  set  fbrth  in  the  said  pleas-*(which  was  a  se- 
.  panite  suit  and  judgment  against  R.  B.  Jameson  upon 
the  aame  note  as  the  sole  note  of  Jameson,  and  which 
judgment  MandeviUe  had  pleaded  in  hair  to  the  present  - 
actioiDy  averring  the  note  to  be  the  same-^Jiut  irhich 

VOL.  vn.  «8 
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sttEEVT  plea  was  by  this  Court  adjud^^ed  bad  on  demurrer,)  and 
V.  also  the  Jleri  facias  issued  against  Jameson  upon  that 
MAini£-  judgmefit  with  the  return  otmiUabona;  and  also  offered 
viXLE.  to  prove  by  a  competent  witness  that  the  promissory 
note  produced  to  the  jury^  and  in  the  said  record  of  the 
auit  against  Jameson  mentioned,  is  the  same  promissory 
note  upon  which  the  present  declaration  was  foondedt 
and  the  same  which  was  intended  to  have  been  therein 
set  out  and  described,  and  that  the  omission  to  state  in 
the  declaration  the  time  in  which  the  said  note  was 
originally  made  payable^  arose  from  a  mere  oversight 
of  the  attorney  who  drew  the  declaration,  and  that  there 
was  no  other  note  ever  intended  to  have  been  described 
in  that  declaration  or  answering  the  description  therein 
contained,  but  the  Court  rejected  the  whole  of  the  said 
evidence  as  incompetent ;  to  which  the  Plaintiff  also 
excepted. 

The  jury  assessed  the  Plaintiff's  damages,  and  judg- 
ment was  rendered  accordingly  at  one  cent  only;  where- 
upon he  brought  his  WTitof  error. 

E.  L  LfiE,  for  the  Plaintiff  in  error. 

It  bdne  the  prime  object  of  Courts  to  do  justice,  the 
Court  wiU  decide  in  favor  of  the  Plaintiff  if  the  justice 
of  the  case  be  with  him,  unless  there  be  some  technical 
rule  so  strong  as  to  leave  the  Court  no  ground  in  his 
favor. 

i.  The  first  question  is  whether  ibsre.  be  any  vari- 
ance between  the  note  declared  upon,  and  that  pnidnced 
before  the  jury  on  the  execution  of  the  writ  of  enquiry. 

What  is,  in  law,  a  variance  ?  The  rule  is  that  the  al- 
legata and  probata  must  correspond  in  all  material  points. 

The  note  produced  was  payable  ^^sixttf  days  after 
date^  The  declaration  does  not  state  when  it  was  pay- 
able. There  is  therefore  no  repngnanoe,  no  inconsis- 
tency, between  them.  To  have  made  it  a  variance,  the 
declaration  should  have  expressly  averred  that  the  note 
was  payable  on  demand.  The  omission  to  state  a  fact, 
without  a  direct  averment  of  a  diifferent  fact,  is  not  a 
variance*    ±,  Bos.  and  Ftd.  ^fU* 
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The  declaration  leaves  it  uncertain  ^ben  the  note  shebht 


vsras  payable ;  but  the  note  itself  renders  that  certain 
vrbich  had  been  jeft  uncertain  on  the  face  of  the  declara- 
tion'. 

m 

m 

An  avermtiUis  a  positive  statement:  and  is  used  in 
opposition  to  argument,  or  inference.    Cowp.  $HS,  684. 

"  From  the  statement  in  the  declaration,  it  is  only 
matter  of  inference  that  the  note  was  payable  on  demand. . 
But  there  is  no  variance  between  the  assumpsit  laiil, 
and  the  note  offered.  The  statement  of  the  note  in  the 
declaration  is  only  inducement ; — ^but  in  the  assumpsit  it 
does  not  say  when  tha  money  was  to  be  paid. 

In  setting  forth  the  matter  of  inducement,  exact  cer- 
tainty is  not  requii*ed.    5.  Cam.  Dig.  35.  C.  SO. 

The  declaration  states  what,  in  law,  is  considered  as 
a  parol  agreement-^and  the  action  is  a  general  and  not 
a  special  inddntatus  assumpsit.  Under  the  count  of  gen- 
eral indebitatus  assumpsit,  any  evidence  substantiaUy 
corresponding  with  the  cause  of  action  set  forth  in  tli^ 
declaration,  may  be  given  in  evidence. 

Tber&is  no  variance  whenever  the  time  or  date  is  iift<- 
certainly  set  forth  or  omitted,  It  may  be  supj^ed  by 
pleading,  or  by  finding,  and  therefore  in  order  to  render, 
by  finding,  that  certain  which  is  omitted,  or  which  do£8 
not  correspond  with  the  statement  in  the  narration,  evi- 
dence must  be  heard.  Cromwetl  v.  Orumsden,  1.  Lord 
Bay,  S3S.  If  a  patent  be  pleaded  without  a  date,  and 
the  one  produced  has  a  date^  it  is  not  a  variaiice.  6. 
dm.  Dig.  395.  Every  thing  Is  form>  without  which 
the  right  of  action  appears  to  the  Court  Hob.  233. — 5. 
Com.  Dig.  139.  This  suit  was  brought  after  the  note  be- 
came due,  therefore  the  time  of  payment  was  then  not  ma- 
terial  to  the  Plaintiff's  right  of  action.  The  promise, 
for  a  valuable  consideration  gives  the  right  of  action. 
The^time  oT  payment  was  not  material  and  could  Qot 
have  been  put  in  issue.    5.  Com.  Dig.  27. 

The  omission   is  cured  by  the  statute  of  jeofails* 
Tirg.  Laws..  112*  sect.  26. 

J{  after  rerdict  the  Plaintiff  could  not  be  requirfid  to 
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•how  sudli  a  note  as  |s  set  forth  in  the 
V.        vpon  a jiid^ent by  confesaiont nildicUf  ornantimtii- 
MAims-  Jcrmahis,  te  ia  not  bonnd  to  ahew  such  a  note. 

■  2.  ir  there  be  a  variance^  it  ia  not  a  material  one.    1. 

IFash.  7%  Evans  v.  Smith.  In  the  bond»  in  that  case, 
the  obligor  \eaB  stated  to  he  *f  of  the  Cannty  qfEssex^^ 
which  part  of  the  description  was  omitted  in  the  declara- 
tion^  and  it  was  held  to  be  an  inuni^terial  variance. 

It  ia  only  necessary  to  prore  substantially  the  cause 
'of  action  declared  upon.  1.  Wash.  199,  M^WUliarM  v. 
WilUs.  In  that  case  the  agreement  was  made  by  Willis, 
**  as  treasurer  of  the  jockey-dnby  The  declaration  omit^ 
ted  this  description,  and  it  was  holden  no  variance. 
The  reason  was  that  he  was  equally  liable  whether  he 
contracted  as  treasurer  or  not. .  So  in  this  case  the  I>e« 
fendant  was  equally  liable  whether  the  note  was  paya- 
ble in  sixty  days'  or  on  d^and,  the  sixty  days  having 
expired  before  the  suit  was  broi^t 

« 
In  the  case  of  Petor  v.  Cocke,  1  Wash.  5^67,  the  autt 
Wi|s  upon  a  bond  given  to  U.  P.  ^^qfthseowaJliy  of  fihirrey» 
on  accowU  sf  Messrs.  O.  and  P.  merehanU  tn  OUugswJ* 
The  declaration  stated  the  bond  to  be  given  to  IF.  P., 
without  stating  on  whose  aeconmt)  yet  it  was  holden  no 
variance.  ^ 

In  the  case  of  Wroe  -o.  Washington  and  others,  1  IKiaft» 
'  357,  the  declaration  stated  an  agreement  by  which  tint 
Appellant  was  to  rent  and  famish  a  house  in  LeeitUncn^ 
and  entertain  one  of  the  Appelfees,  two  of  their  store- 
keepers and  a  servant  with  meat  and  drink  for  ana 
year,  fbr  which  the  Appellees  agreed  to  paylum  for 
the  three  first  %SL  each,  and  far  the  last  8L 

,  Hie  evidence  offered  did  not  show  ^  any  agf^cment 
mpecting  the  renting  of  a  house  at  Leedstown  i  but  it 
showed  an  agreement  tci  |iay  BSL  ia  gr«Mi»  Hdd  no 
variance.  .  • 

The  date  of  a  deed  Iq  not  of  its  substance,  %  Co.  5* 
(a)  Ooddar^s  case.  Upon  tbe  same  principle  the  Umc 
of  payment  is  not  of  the  ^ubstaiu^a  af  a  co^tmcL . 

.  A  variaoce  betwcM^  the  date  o£  flie  bond  disclired 
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ufMkf  wmA  tliat  eked  in  the  awardf  is  not  fataly  if  they  ssskht 
agree  te  every  other  particular.   5  CalL  Moss  v.  Qveriaiu        v. 
S  Hen.  and  Mm.  fiB7,  Lyons  v.  Ortgory.  MAIVDK* 

VUXE. 

In  the  case  otBapUsU  v.  Cotboldf  1  Bos.  and  Pvk  7, 
tlie  contract  stated  in  tbe  declaration  was  for  1 52  10  0 
for  rwn-monty;  the  evidence  was  a  note  by  which  the 
Defendi^it  agreed  to  allow  the  PlaintifT  the  above  sum ; 
together  loi^  a  pM  of  Hm  per  day — and  held  no  vaii- 
ance. 

The  grounds  upon  which  the  law  requires  that  the 
probata  fiAiould  agree  with  the  allegata,  are  1.  To  ap* 
prize  the  Defendant  of  the  nature  of  the  charge;  and, 
2.  To  enable  bin,  by  a  reference  to  the  record  itself,  to 
plead  the  judgment  in  bar  of  another  action  for  the 
same  cause.  The  declaration  in  this  case  did  apprize 
the  Defendant  of  the  nature  of  the  charge ;  for  he  ap- 
peared and  pleaded  to  the  action,  and  by  his  plea  iden* 
tilled  the  note.  Tbe  second  object,  is  obtaii^  by  the 
record,  by  which  it. appears  that  the  note  offered  in 
evidence  is  that  which  was  declared  upon.  If  this  note 
had  been  recnved  in  evidence,  it  would  have  been  filed 
and  formed  a  part  of  tbe  proceedings  which  the  clerk 
is  bound,  by  the  statute  of  Virginia,  to  retain. 

If  the  reason  of  the  rule  reqairing  the  allegata  and 
probata  to  oorrenpond,  is  attained  in  this  case,  and  if 
there  was  w>  danger  cff  a  second  suit  being  maintained 
upon  tbe  same  cause  of  action  against  the  Defendant, 
tibe  vBriande  camiel  be  material. 

8.  The  Plaintiff  was  not  bound  to  produce,  upon  the 
execution  of  tbe  writ  of  enquiry,  ttie  note  or  the  evi- 
droee  of  Hie  ddft 

Where  there  is  judgment  by  default  in  an  action  upon 
the  case  en  a  promissory  note,  the  court  will  (without  a 
jvaty}  firect  the  cleit:  to  ascertain  the  damages.  1H.BL 
M2f  BS9,  641.  These  cases  were  decided  upon  the 
ground  that  the  amount  claimed  in  the  declaration  is 
wtaMM  mihe  same  mMkher  ms  if  the  action  was  debt; 
became  m  mm  terlam  h  demanded,  mid  it  is  not  like 
tte  esjse  m^MM  Urn  canse  of  adBon  sounds  in  damages, 
mA  not  in  cmttAct,  ascer^aiMiiig  on  Its  fiusetiie  amount 
fntiflied. 
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8U£Bnr       Upon  execnting  a  writ  of  enquiry,  tiie  Plaintiff  is  not 
r\        bound  to  prove  his  cause,  of  action,  because  it  is  admit- 

MANDE- 


tcd  as  laid.    Cro.  Jac.  220. 


VILLR. 


If  the  cause  of  action  is  admitted,  and  flie  note  not 
required  to  be  proved,  and  it  is  to  be  produced  for  no 
other  purpose  than  to  see  whether  there  is  an j  credit 
on  it,  and  there  should  be  a  difference  in  the  date;  yet 
it  is  not  a  variance,  because  a  variance  can  exist  only 
where  proof  is  to  be  made. 

The  case  of  Oreen  v.  Htamtf  8  T.  £•  301,  shows  that 
upon  a  writ  of  enquiry,  it  is  not  necessary  to  prove  the 
bill  of  exchange;  that  a  variance  between  that  declared 
upon  and  that  produced  is  not  material,  and  that  evi- 
dence dehors  the  bill  is  admissable  to  prove  that  the  bill 
produced  is  that  which  was  declared  upon.  Bayley  on 
bills,  appendix  JV%.  7,  p.  74,  JUilU  v.  Lynt.  ESfd  on  biUs, 
±55.  2  fF.  BL  748.  2  Stra.  1149.  BayUy  66,  67, 
Bevis  V.  lindieU.  All  these  cases  show  that  after  judg- 
ment by  default  a  promissory  note  set  out  in  a  declara- 
tion need  not  be  jiroduced.  Sayer,  on  Damages,  Iti, 
115,  says  where  thei^e  is  judgment  upon  demucreTf  the 
justices  may  award  damages ;  tlie  amount  of  the  da- 
mages laid  in  the  declaration  is  admitted. 

4.  The  Court  erred  in  directing  the  jury  that  they 
were  bound  to  presume  from  the  non-production  of  the 
note  declared  upon,  that  it  was  paid  or  had  been  as- 
signed away  by  the  Plaintiff  to  a  third  person  for  a 
valuable  consideration,  unless  the  non-production  was^ 
sufficiently  accounted  for. 

The  non-production  of  the  note  vras  only  a  circum- 
stance to  be  left  to  the  jury  to  draw  such  inference  fiVm 
as  they  should  think  proper,  under  the  whole  of  the 
circumstances  attending  the. case. .  The  Court  under^. 
took  to  decide  on  the  weight  and  effect  of  tliis  negative 
kind  of  evidence.  Presumptive  evidence  is  always  left 
to  the  jury.    HiM  v.  Homer,  Cowp*  109. 

5.  The  Court  ought  to  have  admitted  the  evidence 
offered  to  show  that  this  was  the  note  intended  by  the 
description  in  the  declaration— -especially  tke  ]>efei9- 
dant's  own  pleas,  in  which  Jie  affirms  the  note  described 
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in  the  declaration  to  be  the  same  note  upon  which  judg-  she£&t 

ment  was  obtained  against  Jameson,  which  is  ih6  same  .  v. 

note  which  was  produced  to  the  jury  in  the  execution  mahde-' 

of  this  writ  of  enquiry.  vnxE. 

■ 

*  In  the  former  opinion*  the  Court  admitted  the  princi- 
ple that  it  was  competent  for  the  Plaintiff  to  account  for 
the  non-productioh  of  such  a  note  as  is  described  in  the 
declaration ;  and  yet  when  the  Plaintiff  offers  evidence 
to  account  for  its  non-production,  the  Court  reject  it. 

A  finding  by  a  special  verdict,  or  an  admission  in 
former  pleadings  is  good  evidence,  unless  the  contrary 
appears.    Lu  i).  Booth,  1  Ktbk,  720,  pl^  56. 

SwANN,  amira. 

No  time  of  payment  being  mentioned  in  the  note,  it 
is  to  be  taken  as  a  note  payable  on  demand.  The  note 
produced  was  payable  at  60  days.  Such  a  variance  is 
fatal  upon  an  issue.     5  Sehvyn^s  JVin  Prins,  999. 

The  principal  question  is,  whether  it  be  necessary  to 
produce  the  note  on  the  execution  of  a  writ  of  enquiry. 

The  practice  in  Virginia  is  to  produce  the  note.  Such 
also  is  the  practice  in  England.  Esp.  JV*.  P.  180.  Tit. 
assumpsit,  8tr.  ±±i9. 

The  cases'from  Bayley,  &c.  only  show  that  the  note 
need  not  be  provedj  this  we  admit;  but  still  we  contend 
it  ought  to  be  produced.  The  judgment  upon  the  de- 
murrer does  not  admit  the  amount  of  the  damages. 

JoiTSs,  in  reply. 

1.  There  was  no  material  variance.   The  description  * 

of  the  note  in  the  declaration,  as  far  as  it  goes,  is  cor- 
rect. The  time  and  mode  of  payment  are  no  part  of 
the  substance  of  the  contract  necessary  to  be  set  forth. 
It  is  only  necessary  to  set  forth  the  legal  effect  of  the 
note,  and  as  the  60  days  had  expired  before  the  suit  was 
brought,  it  was  in  effect  a  note  payable  on  demand. 
JDimg.  eTOp  £risiow  v.  Wright 
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MAHDE- 
VIU^E. 


2.  Upon  each  special  conntsj  for  a  precise  sunif  it  is 
not  necessary  to  produce  proof  upon  the  Mrit  of  enqui- 
ry. The  judgment  by  default  confesses  the  whole  sum 
as  well  as  the  cause  of  action.  In  debtf  and  indd>itatus 
assumpsit,  you  could  not  recover  less  than  the  precise 
sum  stated  in  the  declaration;  and  therefore  a  judg- 
ment by  default  confessed  the  whole.  And  although  the 
Courts  have  relaxed  as  to  those  counts,  and  you  nmy 
now  recover  less,  yet  when  the  declaration  is  for  a  pre- 
cise Slim,  a  judgment  by  default  carries  the  whole. 

■ 

The  rule  to  produce  the  note  is  only  a  matter  of  dis* 
cretion — a  mere  rule  of  practice  intended  to  prevent  in-* 
justice. 

Mvrch  ±M.**»M  the  judges  being  prts^, 

Mabshalx,  CA*  X  Delivered  the  opioion  of  the  Court 
as  follows : 

This  suit  was  instituted  on  a  promissory  note,  exe- 
cuted by  the  Defendant,  and  made  payable,  to  the  Plain- 
tiff. After  describing  the  note  accurately,  with  the  ex- 
ception of  the  time  when  it  became  payable,  which  is 
altogether  omitted,  the  declaration  proceeds,  in  the  usu- 
al form  to  state,  that  tlie  Defendant  being  so  liable^  as- 
sumed to  pay  the  sum  mentioned  in  the  note  when  he 
should  be  thereunto  required,  &c« 

To  this  count  a  special  plea  was  filed  whidi,  on  de- 
murrer, was  held  insufficient.  Juclgmentt  on^  the  de- 
murrer, being  rendered  for  the  PlaintiflT,  a  writ  of  en- 
quiry was  awarded.  ' 

On  executing  this  writ  the  Plaintiff  produced  a  note 
payable  sixty  days  after  date,,  and  offered  to  prove  that 
it  vms  the  note  on  which  the  suit  was  instituted,  and 
that  the  omission  to  state  the  day  of  payment  in  the  de- 
claration was  the  mistake  of  counaeL 

The  Court  refused  to  permit  Ae  note  ta  |;o  to  tke 
jury;  and  also  instructed  them  that  linless  a  notc^  eon- 
forming  to  the  declaration  should  be  adduced,  or  its  ab- 
sence accounted  for,  they  must  picsnoie  it  to  have  heaa 
passed  away  or  paid.    The  jury  under  these  instruct 
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tioDS  found  one  cent  damages,  for  wldch  judgment  was  sbbbut 
rendered*    To  this  judgment  the  Plaintiff  has  aaed  out      y. 
a  writ  of  error*  iIakde- 

TIIXE. 

The  errors  assigned  are,  1st.  That  the  rariance  was 
not  fatal;  2d.  That  oo  a  writ  of  enquiry  the  production 
of  the  note  was  unnecessary* 

Coarta,  being  established  for  the  purpose  of  adminis- 
.tering  real  justice  to  individuals^  will  feel  much  reluct- 
ance at  the  necessity  of  deciding  a  cause  on  a  slip  in 
pleading,  or  on  the  inadvertence  of  counsel.  They  can 
permit  a  cause  to  go  off  on  such  points  only  when  some 
rule  of  law,  the  observance  of  which  is  deemed  essential 
to  the  general  administration  of  justice,  peremptorily 
requires  it. 

One  of  these  rules  is,  that  in  all  actions  on  special 
agreements  or  written  contracts,  the  contract  given  in 
evidence  must  correspond  with  that  stated  in  the  decla- 
ration. «Tbe  reason  of  this  rule  is  too  familiar  to  every 
lawyer  to  require  that  it  should  be  repeated. 

It  is  not  necessary  to  recite  the  contract  in  hcec  vetto, 
but  if  it  be  recited  the  recital  must  be  strictly  accurate* 
If  tbt  instrument  be  declared  on  according  to  its  legal 
eflect,  that  effect  must  be  truly  stated.  If  there  be  a 
faUurein  the  one  respect,  or  the  other,  an  exception, 
for  the  variance,  may  be  taken,  and  the  Plaintiff  cafinot 
give  the  instrument  in  evidence. 

The  plea  of  notL  amintpsit  denies  the  contract;  and 
an  instrument,  not  conforming  to  the  declaration  either 
in  words  where  It  is  recited^  or  according  to  its  legal 
effect  where  the  legal  effect  is  stated,  although  proved 
to  be  the  act  of  the  Defendant,  is  not  the  same  act^  and 
therefore  does  not  maintain  the  issue  on  his  part. 

In  this  case,  the  legal  effect  of  the  promissory  note  is 
stated;  and  that  effect  on  a  note,  having  no  day  of  pay- 
mtnt,  would  be  that  \jL  was  payable  immediately.  This 
declaration  goes  on  that  idea,  and  avers  a  promise  to 
pay  when  required.  A  note  payable  sixty  days  after 
date  is  a  note  different  from  one  payable  immediately, 
VOL.  VII.  29 
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siiEEHT  and  would  not  support  the  issue  liad  non  assumpsit  been 
V*        pleaded  and  issue  joined  on  this  plea* 

MANDE- 

viLLB.  Now,  what  difference  is  produced  by  the  default  of 
the  Defendant?  He  confesses  tlie  note  stated  in  the 
declaration,  but  he  confesses  no  other  note.  The  ne- 
cessity then  of  showing  a  note  conforming  to  the  de- 
claration is  precisely  as  strong  on  executing  a  writ  of 
enquiry,  as  oh  trying  the  issue.  No  reason  is  perceiv- 
ed why  a  variance  which  would  be  fatal  in  the  oM  case 
would  not  be  equally  fatal  in  the  other. 

The  cases  cited  by  t}je  Plaintiff's  counsd  have  been 
considered,  but  they  do  not  come  up  to-  this.  They  are 
not  cases  where  the  legal  effect  of  flie  written  instru- 
ment, offered  on  executing  the  writ  6f  enquiry,  has 
different  from  that  of  the  instrument  .stated  in  the  decla- 
ration. 

The  Court  is  also  of  opinion  that  the  production  of 
the  note,  gn  executing  the  writ  of  enquiry,  wts  ncces- 
sary.  The  default  dispenses  with  the  proof  of  the  note, 
but  not  with  its  production.  In  England  damages 
have  in  some  circumstances  been  assessed  without  a  jury, 
hut  it  is  not  stated  that  those  damages  have  been  as>- 
scssed  without  a  view  of  the  note.  The  practice  of 
this  country  is  to  require  that  the  note  s^hould  be  pro- 
duced,  or 'its  absence  accounted  for,  and  the  rule  is  a 
safe  one. 

.JiidgmtfU  termed. 


1812. 

March     7tti. 


CONWAY'S  EXECUTORS  AND  DEVISEES 

ALEXANDER. 


Present.»».AU  (he  Judges. 


If  A,  advance      ipjjig  ^^  ^^  appeal  from  the  Circuit  Court  for  the 
M  S^.  district  of  Columbia,  sitting  in  chancery,  at  Alexandria. 
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Walter  S.  Alcxandei^  the  Appellee,  son  and  residua-i  conway's 
ry  devisee  of  Uobert  Alexander,  deceased,  filed  liis  bill    ex'us. 
in  equity  against  the  executors  and  devise  s  of  Richard        v.    * 
Conway,  deceased,  ta  be  ])ermitted  to  redeem  a  certain  alexan- 
tract  of  land  wlilch  his  father,  Robert  Alexander,  lia4,      uhh. 

in  the  year  1788,  conveyed  to  certain  ti'ustces,  by  a 

deed  which  the  Complainant  contended  was  a  morU(>p<»«o»v<^7 
gage ;  which  land  the  trustees  had  conveyed  to  W.  ^^-^^^ 
ZyTes,  who  had  conveyed  the  same  to  the  said  Richard  to  eonvey  uie 
Conway.    The  deed  was  by  indenture,  datrd  Marth^^j^^*^ 
20,  1788,  between  Robert  Alexander  of  the  first  parti  sh^iu  fejuo  ' 
W.liyles  of  the  second  part,  and  certain  ti*usteesofthe''<^P*)J|J^en»- 
third  part,  whereby  Robert  Alexander,  (after  i-eciting  l^^  a  ^JT' 
bis  title  to  an  undivided  moiety  of  400   acres   of  land,  tiuiidft7--«nd 
holden  in  common  with  Charles  Alexander,)  in  consi-  pay  Uie^*' 
deration  of  800L  paid  to  him  by  W.  Lyics,  and  in  con-  nej  on  the 
sideration  of  the  covenants  to  be  performed  by  the  trus-  fj^SSl^if ' 
tees,  bargained,  granted  and  sold,  aliened  and  con- uie  tnuteeT^ 
firmed  to  W.  Lyles,  in  fee,  twenty  acres,  being  part  of  f^^^^^y  the  ^ 
the  said  undivided  moiety — and  to  the  trustees  the  resi-  s^hanioeqiii- 
due  of  tiie  moie^,  ei^cept  part  thereof  conveyed  to  B.  ^^'ot  redemp- 
Dade  on  Uie  1st  of  January,  1788  ;  which  residue  was  ^^' 
supposed  to  contain  140  acres.    To  Have  and  to  Hold 
the  20  acres  to  W.  Lyles,  his  heirs  and  assigns,  to  his 
and  their  use  forever — and  the  said  residue  of  the  said 
moiety  to  the  tmistees  and-  the  majority  of  tliem,  and 
the  survivors  and  survivor  of  them,  in  trust  as  follows, 
to  wit :  *<  To  convey  the  said  residue  .of  the  said  moiety, 
«  except  as  before  excepted,  unto  him  the  said  W.  Lyles, 
«  his  heirs  and  assigns  furevcr^  by  good  and  sufficient 
<^  deeds  in  law  for  £at  purpose,  at  any  reasonable  time 
**  i^er  theJiTst  day  of  JuLij,  which  sluUi  be  in  the  year  one 
*<  Uumsai^9  seven  hundred  and  ninety,  unless  the  said 
**  Robert  Alexander,  his  heirSf  exeaitorif  or  administrg^ 
^*  tors,  shall  pay,  or  cause  to  be  paid  to  tiie  said  W»  Lyles f 
^<  his  hdrs,  executors  or  administratorSf  the  sum  of  700L 
<<  current  money  <^  Virginia,  in  gold  or  silv^  coin,  with 
*<  lawful  interest  thereupoUf  from  the  date  hereof  on  or 
**  before  the  first  day  of  July,  which  shall  be  in  the  year 
'f  Of  our  Lord  seventeen  hundred  and  ninety*    And  if  the 
^^  said  Robert  Alexander,  his  heirs,  executors,  or  ad- 
«^  jninistrators,  shall  pay,  or  cause  to  be  paid  to  the 
<<  8|ud  W.  Lyle^s,  his  heirs,  executors  or  administra- 
te tors,  the  said  sum  of  7002.  current  money  of  Virgi- 
<<  nia^  in  gold  or  silver  coin,  with  lawful  interest  thei-e* 
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pojTifjLT'a  '*  upen,  at  any  time  on  or  before  Qie  said  first  day  of 
Bx'bs.  <*  July,  which  shall  be  in  the  year  1790,  in  trust,  im- 
. '  !?•  *<  mediately  upon  the  payment  being  made,  to  reconTcy 
▲LBXAir-  ^'  to  him  the  said  Robert  Alexander  and  his  heirs  for- 
piSK.  f^jerer,  by  good  and  sufficient  deeda  in  latv,  all  thetitJe 
f^  which  by  virtue  of  these  presents  passeth  to  them  the 
it  said''  (trustees)  **  or  any  of  them,  of,  in  and  to  the 
^<  said  residue  of  the  said  moiety,  except  as  before  ex- 
<^  cepted,  herein  before  granted  and  confirmed  unto 
<<  them.*'  Robert  Alexander  then  covenants  that  he 
has  good  title  in  fee  simple  to  the  land  conveyed  ;  and 
that  the  20  acres  shall  be  l^d  off  in  a  certain  situation 
contiguous  to  other  land  of  Lyles,  and  by  certain 
metes  uid  bounds  therein  described.  The  trustees  tlien 
cbvenant,  that  they  will  well  and  truly  execute  the 
trusts  reposed  in  them,  by  reconveying  the  land,  to 
Robert  Alexander,  if  he  should  pay  the  money  and  in* 
terest  on  or  before  the  Ist  of  July,  1790— or  by  con« 
veying  it  to  Lyles,  if  Robert  Alexander  should  not  pay 
it  by  that  day.  Robert  Alexander  then  covenants  with 
Lyles,  that  he  will  make  further  assurance,  &c.  both  as 
to  the  20  acres,  and  as  to  the  residue  of  the  moiety,  if 
tho  trustees  should  convey  it  to  him.  He  then  cove* 
nants  to  warrant  the  20  acres  to  Lyles  against  the 
claims  and  demands  of  all  persons  whomsoever.  This 
deed  did  not  contain  any  covenant  on  the  part  of  Alex* 
ander  to  pay  the  7001. 

On  the  19tb  of  July,  1790,  the  trustees,  by  deed  of 
that  date,  reciting  the  deed  of  the  20th  of  March,  1788, 
and  that  Lylur  had  represented  that  R.  Alexander  had 
not  paid  the  money,  and  had  required  them  to  execute 
the  trust,  conveyed  the  residue  of  the  undividud  moiety 
in  fee  to  Lyles,  in  consideration  of  the  covenants,  agree- 
ments, and  trusts  in  the  former  deed  contained  on  their 
part  to  be  performed,  and  in  cimsid^ation  of  700L 
nientioned  in  the  said  former  deed  to  have  been  paid  by 
Lyles  to  Alexander, 

On  the  23d  of  August,  1700,  Lyles  by  deed  of  tliat 
date,  (after  reciting  the  title  of  Robert  Alexander  to  thfe 
undivided  moiety  of  the  400  acres  of  land^  and  hk 
deed  of  the  20th  of  March,  1788,  to  Lyles  and  thd 
trustees,  and  that  Alexander  failed  to  pay  the  7#M.  o)k 
tbe  ist  0/  July,  i790,  and  that  the  tnisteea^  by  Qielr 


FEBBUARY  TERM*  181^.  S21 

deed  of  the  19th  of  July,  1790,  had  conveyed  the  land  cokwat's 
in  question  to  Ljles)  in  cousideri^tion  of  900/.  paid  him     sx'Ra* 
by  Richard  Conway,  conveyed  the  20  acrea^  and  the        v. 
residue  of  the  undivided  nioiety  ot  the  400  acres,  and  auexait- 
all   his  ri^f  tiHe^  itUertst,  use,  tmstf  property,  ctotm,      der. 
and  demandf  in  and  to  the  same,  by  farce  of  the  said  in- 
denture, and  all  deeds,  evidences  and  ivriUngs  in  any 
manner  or  way  touching  the  same,  and  the  right  and  pri-* 
vUege  ofprosecuting  in  the  name  of  LyUs,  (if  at  any  time 
judged  necessary  by  Conway,  his  heirs  or  assigns,)  afiy 
acHons  at  law  for  Ute  breach  of  any  of  the  covenants  in 
the  smd  indenture  contained  :  To  have  and  to  hold  all  and 
singular  the  premises  thereby  granted,  with  tbe  appur- 
tenances, a^d  all  the  estate^  right,  title,  use,  trust,  in- 
terest, property,  daim  and  demand  of  him  the  said  W. 
Lyles  thereto,  by  force  and  virtue  of  the  eforesaid  inden- 
tures  to  Conway,  his  heirs  and  aligns,  to  his  and  their 
use  forever ;  witti  a  special  warranty  against  the  claims 
of  Lyles  and  his  heirs  and  assigns  only. 

On  the  17th  of  January,  1793,  Robert  Alexander 
made  his  will,  and  after  devising  specifically  a  number 
of  tracts  of  iand  and  moieties  of  tracts  by  name  and 
description,  to  his  son  Robert,  devised  all  the  rest  and 
residue  of  his  estate,  real  and  personal,  to  his  son  Wal- 
ter, tbe  Complainant  Robert  Alexander,  the  testator, 
died  in  February,  1793.  '  The  land  in  question  was  not 
specifically  devised  by  his  will,  and  Walter,  the  Com- 
plainant, obtained  title  under  the  will  to  several  other 
tracts  not  specifically  devised* 

The  Complainant  became  of  full  age  in  November, 
1803,  and  brought  this  suit  in  1807.      * 

The  deposition  of  W.  Lyles  w^  taken  on  the  part  of 
the  Defendants.  He  test^ed,  that  Robert  Alexander 
was  not  indebted  to  him  at  the  time  of  the  contract  for 
the  land.  No  part  of  ihe  money  was  advanced  by  hhi| 
BB  a  loan  to  be  secured  by  mortgage.  He  was  no  lend- 
er of  money,  and  would  not  have  lent  Alexander  the 
money  on  mortgage.  Alexander  was  generally  reput- 
ed not  punctual  in  paying  his  debts,  and  rather  too  fond 
of  law^  and  at  the  time  of  the  contract  for  the  land  was 
coiflned  in  jaft  for  a  laiige  debt,  and  sent  several  times 
4^  I^k0>  and  urged  l^m  to  buy  the  land*    I^yles  then 
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Conway's  resided  on  land  adjoinnig  the  20  acres;  and  his  house 

ex'rs.     was  very  near  the  line.    He  wanted  the  addition  of 

v.        about  20  acres,  and  vras  not  anxious  to  have  any  more. 

ALEXAN-  Alexander  was  more  willing*  to  sell  his  whole  residue  of 
D£R.      the  moiety  of  400  acres,  than  to  sell  a  paii;,  his  object 

— —  being  to  raise  a  considerable  sum  to  pay  the  debt  for 
which  he  was  in  piison.  It  was  agreed  that  tiie  20  acres 
should  be  sold  absolutely,  and  the  residue  should  be  sold 
conditionally,  as  otherwise  Lyles  would  not  advance 
t!ie  monej.  The  20  acres  were  purchased  absoljUelys 
to  suit  tlie  convenience  of  Lyles,  and  the  residue  was 
purchased  coitdiftonoUy,  to  $uit  Mexander.  Lyles  was 
deterniinejd  to  advance  no  n^oney  on  any  bargain  which 
should  make  it  necessary  to  go  into  court  to  get  it  back. 
The  condition  was  understood  by  both  to  be,  tliat  if  he 
paid  themoney  by  the  time  limited,  the  trustees  w«re  to 
reconvey  the  land  to  Alexander,  but  otherwise  they  were 
to  convey  it  to  Lyles  in  fee  simple,  and  he  was  to  have 
the  land  tliereafter  absolutely  to  his  own  use  forever. 
Uc  sold  It  as  soon  as  he  could  after  be  left  Alexandria, 
to  get  hack  his  money.  He  received  from  Conway  000Z«. 
at  the  date  of  tlie  conveyance,  or  a  few  days  after.  Alex- 
iinder  never  made  any  claim  upon  Lyles  for  any  part  of 
the  land,  and  never  expressed  to  him  any  dissatisfoc* 
tion  with  the  sale,  although  he  saw  him  frequently  af- 
terwards. Alexander  was  not  in  confinement  when  the 
trustees  made  their  deed  to  Lyies.  No  part  of  the  land 
was  cultivated,  and  no  formal  possession  delivered. ^ 


The  deposition  of  Ch.  Lee,  Esq.  who  drew  the  deeds 
of  the  20tli  of  March,  178S,  and  the  19th  of  Julj ,  1790, 
stated  that  Lyles  consulted  him  about  the  bargain  with 
Alexander,  and* represented  that  Alexander  wanted  a 
considerable  sum  of  money  to  pay  a  debt  which  was 
pressing,  and  offered  to  sell  some  land,  but  would  not 
sell  the  whole  of  it  absolutely',  but  was  willing  to  sell  part 
of  it  absolutely,  and  the  residue  was  to  be  conveyed  to 
trustees,  in  trust,  to  convey  the  fee  to  Lyles,  if  a  cer- 
tain sum  of  money  was  not  paid  by  a  certain  day ;  and 
if  it  was,  the  trustees  were  to  reconvey  to  Alexander. 
The  deponent  was  a^ked  if  such  a  contract  w^s  lawful^ 
or  would  be  deemed  in  law  only  a  mortgage ;  and  gave 
it  as  his  opinion,  that  the  pailies  might  make  .such  a 
contract,  and  that  it  could  not  he  considered  a  mort- 
gage. Lyles  intimated  that  if  that  was  not  veijclear^  he 
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would  not  have  any  thing  to  do  m  the  business.  That  coitwat'a 
he  would  not,  on  any  terms,  make  a  bargain  with  Alex-  Eit'Rs. 
ander,  if  be«  shouJd  he  obliged  to  go  into  a  Court  of  v. 
Equity  about  it,  which  might  be  the  case  if  there  should  axexait- 
be  a  mortgage ;  that  Alexander  was  well  known  to  be  deb. 
troublesome  and  fond  of  law.  The  deponent  was  re- 
quested to  draw  such  instruments  as  would  place  the 
contract  in  the  state  of  A  conditional  purchase  of  a  part 
of  tlie  land,  and  with  this  view  he  drew  the  writing. 
He  is  certain  that  Lyles  consulted  him  as  to  the  nature 
and  efl^t  of  the  contract,  and  did  not  intend  to  have  a 
deed  in  the  nature  of  a  moiigage,  but  of  absolute  sale 
of  a  part,  and  of  a  conditional  sale  of  the-  other  part 
of  the  land,  and  such  w^as  the  deponent's  in^ntton  when 
he  drew  the  deed.  That  he  afterwards  drew  a  deed  of 
conveyance  from  the  trustees  to  Lyles,  to  carry  into  ef- 
fect their  trus^  and  deliver^I  it  to  Lyles  to  carry  to 
the  trustees.  Lyles  informed  him  that  one  of  the  trus- 
tees refused  to  execute  the  deed,  unless  Alexander 
would  signifv  hisk  lironse'nt,  Uml  asked^whether  a  verbal 
consent  would  nof  do.  The  deponent  sketched  a  note 
in  writing  for  Alexander  to  sign,  signifying  his  con- 
sent, and  was  afterwards  informed  that  the  trustees 
were  satisfted,  and  did  execute  the  deed,  but  he  docs 
not  know  whethei^  Alexander  gave  his  consent.  Lyles 
was  not  easy  in  his  pecuniary  affairs,  and  he  never 
knew  him  lend  a  large  sum  upon  mortgage.  Alexander 
w^as  a  bad  manager  of  his  estate,  was  generally  needy 
of  money,  and  not  punctual  in  payment  of  his  debts, 
though  his  landed  estate  was  really  of  great  value.' 

The  answer  of  the  executors  does  not  admit  the  deed  to 
be  a  mortgage,  and  states  that  Conway  began  to  make 
expensive  and  permanent  improvements  on  the  land  in 
the  summer  of  179l ;  that  Alexander  had  an  opportu- 
nity of  seeing  part  of  them,  and  probably  did  see  them, 
and  made  no  objection  as  they  believe. 

It  appeared  in  evidence  that  the  land  Lad  lately  been 
sold  ftr  more  than  20,000  dollars ;  but  that  it  was  very 
poor,  much  broken  by  gullies  and  exhausted,  when 
Conway  began  his  improvements.  There  was  also  evi- 
dence tendmg  to  show,  that  it  was  then  worth  more 
than  he  gave  for  it 

The  Court  below  being  of  opinion,  that  the  deed  was 
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ceifWA.T'8  to  be  considered  as  a  inortga|;e9  directed  an  account  to 
ex'bs.    be  taken  of  the  value  of  the  permanent  improvementSy 
V.        and  the  original  sum  advanced  bj  Lyies.and  interest, 
JkJLRJAS^  and  of  the  rents  and  profits,  which  being  done,  it  ap- 
DJ5R.      peared  that  the  Complainaciit  would  have  to  pay  the  sum 
—  of  ^,9^S  dollars  to  redeem  the  land ;  and  the  Court  ac- 
cordingly decreed  a  release  upon  the  payment  of  that 
sum. 

From  this  decree  the  Defendants  appealed  to  tbis'       i 
Court. 

C.  Lee  Jbr  the  Jippellainis. 

Tiie  only  question  is,  whether  this  is  a  case  of  mort- 
gage. The  bill  does  not  state  fraud  or  oppression.  1. 
is  to  tilt  deed  itselff  the  question  is  whether  it  be  a  defea* 
sable  purchase,  or  a  redeemable  mortgage. 

It  sets  forth  the  Consideration  of  SOOl.  as  one  entire 
sum.  There  was  no  prior  debt  due  to  jLyles.  ~  That  al- 
legation of  the  bill  is  disproved ;  and  unless  there  was 
an  old  debt,  or  an  actual  loan,  there  could  be  no  mort- 
gage.  It  may  as  well  be  a  mortgage  of  the  20  acres, 
as  of  the  residue.  If  both  contracts  were  not  actual 
purchases,  the  parties  would  have  required  different  in- 
struments. All  instruments  are  to  have  a  reasonable 
construction  according  to  the  intent  of  the  parties.  One 
distinguishing  marlc  of  a  mortgage  is  a  covenant  for  the 
'  repayment  of  tl)e  money.  But  this  deed  contains  no 
such  covenant.  It  was  pur|)osely  omitted,  that  it  mi^ht 
not  be  a  mortgage.    The  whole  question  is  as  to  the  in-  | 

tention  of  the  parties.  Lyles  had  no  personal  remedy. 
If  the  land  should  fall  in  valiie,  it  was  Ids  loss.  If  there 
had  been  a  valuable  house  upon  tilb  land,  which  had 
been  destroyed  by  fire,  it  would  have  been  the  loss  of 
Lyles.  It  was  not  reasonable  that  Alexander  should 
have  the  chance  of  gain,  but  not  of  loss.  It  was  in  his 
power  to  compel  Lyles  to  take  the  land,  by  ni^Iectxng 
to  pay  the  money  on  the  day.  Another  circurilstance 
showing  the  intention  of  the  parties  is,  that  Alexandco* 
covenanted  to  make  further  assurance,  if  required^ 
whenever  the  trustees  should  have  conveyed  the. land  to 
Lyles. 
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It  was  not  intended  as  a  security  for  money  toZiyles^  c6nwat^s 
bat  a  mere  right  in  Alexander  to  repurchase  until  a    ex'rs. 
certain  day.    A  Court  of  Equity  cannot  change  thii       v. 
agreements  of  parties.  alrilajx* 


In  the  case  of  Tasburgh  v.  Echlith  4  Br.  ParL  Co. 
14(2.  cited  in  PoweU  on  Mnigaga,  174.  there  had  been 
a  bill  to  foreclostf  which  clearly  showed  the  intention  of 
the  purchaser  to  consider  it  as  a  mortgage.  But  the 
House  of  Lords  decided  it  to  be  an  irn^eemable  pur- 
chase,  and  nota  mortgage.  That  was  an  assignment, 
by  lease  and  release,  of  a  reTerston  expectant  on  aleade 
for  years,  of  which  43  were  yet  to  come^  in  considera- 
taon  oC^Ol.  paid  by  sir  John  Eustace  to  Charles  Tasburghf 
in  trust  for  JoAn  Tasburgh,  dated  in  1681.  In  the  in- 
denture of  release,  there  was  a  proviso,  that  if  sir 
John  Eustace  should  pay  Charles  JUsburgti,  at  the  end 
of  5  years,  200L  with  interest,  it  should  be  lawful  to  him 
to  re^Qter  and  enjoy  in  his  former  right ;  but  if  he 
^uld  fail  to  pay  within  the  time  limited,  the  estate  of 
Charles  should  be  absolute  as  well  in  equity  as  in  law, 
and  that  sir  JoAa  and  his  heirs  should  be  forever  debar- 
red from  att  right  and  relief  in  equity,  against  the  tenor 
of  the  said  release  $  and  sir  John  did  thereby,  for  him- 
sdf  and  his  heirs,  release  to  Charles  Tasburgh9  his 
heirs  and  assigns  forever,  all  his  right  in  equity  to  re- 
deon.the  premises,  in  case  of'  failure  of  payment  as 
aforesaid ;  and  thei^e  was  no  covenant  in  the  deed  for 
the  repayment  of  the  money,  or  the  interest  by  the 
grantor,  as  is  usual  in  mortgages. 

AAer  the  5  years,  JoAn  TaAitrgh  exhibited  a  hill,  in 
1687,  against  sir  John  EmtaeCf  praying  payment  at  a 
certain  day,  or  that  the  conditional  estate  of  CharUs, 
(in  case  it  shpidd  be  adjudged  a  defeasable  or  redeema- 
ble estate)  should  be  made  absdute,  and  that  sir  John 
might  be  foreclosed  of  all  equity  of  redemption^  This 
biU  was  taken  for  confessed;  and  a  decree  in  Decem- 
ber^ 1688,  that  he  should  be  foreclosed,  unless  pay- 
meiit  were  made  of  principal^  interest  and  costs,  before 
I>eoember>  1689. 

Sir  John  acquiesced  under  this  decree  for  18  years^ 
when  he  died.  John  Tasburgh  died  in  1691^  and  ifenry 
IMmrgh  succeeded   to  his  estate^  and  in  X7f^  de- 
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Conway's  mised  the  premises  to  M^Mimara.    In  1723,  the  heirs 

ex'rs.     of  sir  John  Eustace  exhibited  a  Mil,  alleging  that  the 

V.        decree  for  foreclosure  bad  been  obtained  by  snrprise, 

AiEXAi^-   fraud  and  imposition,  and  praying  it  might  be  reviewed 

DER.       and  reversed,  which  was  done  by  the  Court^of  Chan- 

cerv  in    Ireland,   who  decreed   that  Henr^  T\i$burgh 

.    should  release  to  the  heirs  of  sir  John^  upon  payment 

of  the  principal,  interest  and  costs.    From  this  decree 

/fenrjf  Tasbnrgh  appealed  to  t)ie  House  of  Lords,  who 

reversed  it  and  dismissed  the  bill. 

The  principal  upon  which  this  case  was  decided  by 
the  House  of  Lords,  is  supposed  by  Poicell  to  be,  that 
the  contract  was  to  he  considered  as  a  conditvonai  jnir- 
chase,  and  not  a  mortgage* 

And  in  the  case  of  Barrellv.  SabinCf  ±  Venu  268,  the 
Lord  Kteper  said,  <^  he  thought,  that  where  there  was 
*'  a  clause  or  provision  to  repurchase,  the  time  limited 
"  ought  to  be  precisely  observed/*  * 

• 

In  the  case  of  Chapman  v.  Turfier,  1  CalL  ±92.  Judge 
Pendleton  in  delivering  his  opinion,  said,  «  As  on  the 
•*  fme  hand  the  Chancellor  will  not  permit  a  real  mort- 
**S^S^^o  be  made  irredeemable  by  the  act  of  the  scri- 
«*  vener,  so  neither  on  the  other  w-ill  he  suffer  real  con- 
•'  ditional  or  defeasible  sales  to  be  changed  into  mort-* 
<»  gages  by  the  like  acts.  The  real  intention  «f  the 
"  parties  governs  him.  In  a  defeasible  purchase,  the 
«<  condition  must  be  strictly  performed  at  the  day,  or  no 
**  relief  will  be  granted ;  because  it  does  not  admit  of 
<^  compensation  for  the  risk.  If  the  thing  perish  the. 
<f  next  day,  it  must  be  the4oss  of  the  purchaser,  he 
"  having  no  covenant,  or  even  implied  promise,  to  rc- 
<*  turn  the  money  in  that  event ;  and  we  are  taught  bj 
<'  a  maxim  in  equity,  that  in  these  casual  cases,  even- 
« tual  loss  or  gain  must  accrue  to,  or  faU  on  him  who 
«  runs  the  risk.'* 

In  the  present  case,  both  parties  confided  inthetrus^ 
tees.  Their  deed,  after  the  failure  of  Alexander  to  pay 
the  ready  money,  was  as  valid  as  if  he  himself  had 
then  released  ail  equity  of  redemption,  or  had  made  an 
an  absolute  deed  to  Lyles. 

2.  Jis  to  the  enndence  in. the  case.     It  appears  that 
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the  trustees  refused  to  execute  the  deed  until  tkey  bad  cokwat's 
the  consent  of  Alexander.    A  writing  was  drawn  for    bx'bs. 
him  to  sigh^  signi/>ilig  his  assent.    The  trustees  exe-        v. 
cuted  the  deed.    The  probability  is,  that  they  had  his  AiEXAH- 
assent  in  wi-iting.    He  i^new  that  the  deed  had  been  ex-      drq« 
ecuted,  and  he  acquiesced*    He  saw  the  expensive  im*   »     ■     ■ 
provements  made  by  Conway,  and  he  was  silent    Con- 
way continued  making  substantial  and  permanent  im-t 
provements  for  17  years,  without  keeping  any  account 
either  of  the  cost  of  his  improvements,  the  expenses  of 
cultivation,  or  the  value  of  the  crops.    It  has  now  be- 
come impossible  to  account.    Justice  cannot  now  be 
done.    In  2  Eq*  co.  oft.  599,  it  is  said,  that  <«  Equity 
«« will  not  enlarge  tlie  time  for  the  mor^gor  to  redeem 
**  after  nx  years  acqutucence  undtr  a  forfeiture  by  his 
**  own  consent,  tspeciaU/y  if  there  he  any  improvement  on 
<«  the  estate,^*    And  again,  <•  I'here  shall  be  no  redemp- 
**  Hon  after  long  possession^  settlements  made,  and  estate 
^HmproroedJ^ 

In  the  case  of  BoiUngsworth  v.  Frye^  Judge  Patbbt- 
soNy  in  delivering  his  opinion,  said,  that  the  time  of 
payment  was  material,  a  cardinal  point ;  and  the  party 
ought  not  to  be  suffered  to  lay  by  and  take  the  chance 
of  the  rise  of  value. 

Lyies's  giving  a  special  warranty  only,  is  no  evidence 
that  he  considered  it  as  a  mortgage.  The  boundary  was 
nnsettl^,  and  then  in  a  course  of  litigation,  which  was 
a  sufficient  reason  for  his  not  giving  a  general  warran- 
ty. And  that  Alexander  did  not  consider  it  as  a  moit- 
gage  is  evident  from  the  circumstance,  that  he  did  not  . 
mention  tliis  Jand  in  his  will,  although  he  specified  al- 
most every  tract  of  land  in  which  tie  had  any  interest, 
especially  that  part  of  this  very  tfact  which  he  had  pre- 
viously contracted  to  sell  to  Baldwin  Dade. 

This  deed,  therefore,  was  neither  a  mortgage  per  se, 
nar  was  it  the  intention  or  understanding  of  either  of 
the  parties  that  it  should  be  so  considered ;  but  con- 
veyed a  good,  absolute,  and  indefeasible  estate,  both  at 
law  and  in  equity  to  W.  Lyles^  and  his  heirs  and  assignp. 

Tati.ob^  contra. 

Admitted  ttm  distinction  between  an  agreement  to  re- 
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cokwat's  purchase,  and  a  mortgage.    But  in  this  case,  if  it  be 

EX'r^.    not  a  mortgage,  it  was  a  most  unconscionable  bai^ain. 

T*        The  evidence  shows  that  at  the  time  of  the  bargain, 

▲£EXAir*  other  land  less  advantageously  situated,  and  not  better 

nxB.      in  quality,  was  worth  three  or  four  times  the  price  which 

Lyles  paid  for  this. 

As  to  the  question  of  mortgage.  *«  Every  contract  for 
«<  the  receiving  of  money,  by  the  conveyance  of  a  real 
<<  estate  to  the  lender,  not  made  in  contempUdion  ef  an 
eroentual  arrangement  of  propertyf  is^  in  equity,  deemed 
a  m&rlgage.^^  MMor  v.  Ltest  2  Mt.  4^95.  And  all  pro- 
visoes and  stipulations  between  tiie  parties,  tending  to 
alter,  in  any  subsequent  event,  the  original  nature  of 
the  mortgaged  interest f  or  prevent  the  redemption  of  the 
estate  pledged,  upon  payment  lof  the  mdniy  borrowed, 
with  interest,  are  void.  For  were  any  such  agree- 
ments suffered  to  prevail,  they  would  put  it  in  the  pow- 
er of  every  mortgagee  to  take  advantage  of  the  neces- 
sities of  the  mor^gor,  by  inserting  restrictive  clauses 
to  prevent  a  redemption  of  the  estate  pledged,  unless  upon 
terms  injurious  to  the  latter.  In  equity,  therefore,  the 
right  of  re'demption  is  considered  as  inseparably  inci- 
dent to  every  contract  founded  on  a  mortgage,  and  can 
no  more  be  restrained  than  the  power  of  tenant  in  fee 
simple  to  alien  generally,  or  of  tenant  in  tail,  to  suffer 
a  recovery ;  it  being  a  maxim  in  equity,  that  the  same 
estate  or  interest  ednnot  be  a  mortgage  at  one  timeiandat 
another  time  cease  to  H  so."  Powell  on  Mortgages,  146. 
Nor  will  an  agreement  to  make  the  conveyance  absolute 
upon  payment  of  a  further  sum,  if  the  money  lent  be 
not  p^A  at  the  day  appointed,  alter  the  case  ,*  such  sti- 
pulations being  deemed  unconscionable^  because  a  man 
ought  not  to  have  interest  for  his  money,  and  a  coHate- 

fal  advantage  besides  ;.noT  may  he  clog  the  redemption 
y  any  bye  agreement    1  Vem.  488.    WiUtt  v.  fPinnO. 
Pimett,±B%: 

Powell,  in  coficludtiig  his  observations  upon  the  case 
Tasburgh  v.  Ecklin,  p:  183.^-«ays  '<But  in  all  th^ 
cieusies  where  the  equity  of  redemption  is  rebutted  by 
agreements  of  this  kind,  and  the  transaction  is  consid- 
ered as  a  conditional  purchase,  t&e  intention  of  Ae 
parties  at  the  time  of  contracting  must,  I  apprehend,  be 
fkiirhf  proved  or  necessarily  implied  from  <^  circiim'- 
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gtances  attendiug  it ;  otherwise  the  general  ruk  will  not  con  way's. 
be  departed  from.''  bx'rs* 

V. 

It  is  not  necegsary^  to  constttnte  a  mortgage^  that  it  alexah- 
should  contain  a  covenant  for  the  re-payment  of  the  dsb* 
money.  8.  Atk.  280,  LawUy  v.  Hooper^  where  the  — 
lord  Cbancdlor  says  that  all  Wtieh  mortgages  are 
withoat  this  covenant,  and  so  are  most  copyhold  mort- 
gages. So  in  case  ^c^  MRng  v.  King^  3.  P.  WUL  SBS, 
it  was  decided  that  every  mortgage,  although  there  be 
no  covenant  nor  bond  to  pay  the  money,  im^ies  a  loan, 
and  every  loan  a  itbt;  as  in  the  case  of  the  mortgage 
of  a  ship,  which  was  taken  at  sea,  although  there  was 
no  covenant  to  pay  the  money,  yet  the  executors  of  the 
mortgagor  were  decreed  to  pay  the  money  for  which 
the  ship  was  mortgaged*  And  the  lord  chancellor  said 
it  was  so  in  the  case  of  Wdch  nunigages,  where  no  day 
certain  is  s^pointed  for  the  payment,  but  the  matter  left 
at  latge.  The  ease  of  HtnveU  v.  Price.  1.  P.  WilL  291, 
was  upon  a  Welsh  mortgagej  viz :  conveyanee  in  fee 
of  an  estate  in  Wales,  worth  BtL  per  annum,  under  a 
proviso  to  be  void  if  the  mortgagor,  his  heirs  or  assigns 
should  pay  to  the  mortgagee  or  his  heirs,  SO(M.  on  any 
Miehadmas  day^  giving  six  months  notice,  and  the  mort- 
gagee to  have  the  rent  which  should  then  be  in  arrear  ^ 
but  there  was  no  bond  or  covenant  to  pay  the  money. — 
Tet  it  was  decreed  that  it  was  a  debt  which  the  execu- 
tors should  pay.  The  case  of  Ross  v.  JVbrweU,  1.  fFash.  ' 
1^,  shows  tliat  a  covenant  to  pay  is  not  essential. 

A  deed  of  trust  is  a  modem  invention  by  which  the 
equity  of  redemption  is  supposed  to  be  foreclosed,  with- 
out the  aid  of  a  Court  of  Chancery.  But  the  present 
diffisrs  from  the  modem  deed  of  trust.  In  that  there  is 
a  pnUic  Sale,  and  the  surjdus  is  paid  to  the  mortgagor, 
which,  if  the  sale  is  fairiy  and  judiciously  made,  may 
be  considered  as  the  fair  value  of  his  equity  of  redemp- 
tion. Tet  the  eiBcacy  of  such  a  sale  as  that  to  pass  an 
irredennable  estate  is  doubted.  Powell,  19.— But  here, 
the  trustees  were  the  mere  instruments  to  convey. 
They  had  no  powers  to  do  any  thing  but  convey,  upon 
the  payment  or  non-payment  of  the  money.  Here  was 
no  provision  made,  to  ascertain  the  value  of  tlie  equity 
of  redemption,  or  td  mitigate  the  severity  of  the  contract. 
The  intervention  of  .the  tnurteea  did  not  aittp  the  case, 
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Conway's  or  make  it  raoi-e^  or  less  a  mortgage  than  it  would  have 
Es:*Rs.     been  w  ithout  them. 

ALEXAir-      It  is  in  effect  the  same  as  if  the  deed  had  been  directly 
DER.      from  Alexander  to  Lyles,  with  a  proviso  that  it  should 
.-^  be  void  if  Alexander  should  pay  the  money  on  thedaf 
appointed*     Such  a  deed  would  unquestionably  have 
been  considered  as  a  mortgage.    It  has   been  shewn 
above^  that  a  covenant  to  pay  was  not  necessary  ;  and 
a  covenant  for  further  assurance  is  usual  in  mortgages^ 
and  is  therefore  no  evidence  that  this  conveyance  is  not 
'     to  be  considered  a   mortgagee.    If  then  it  is  to  be 
considered  as  a  mortgage  upon  the  face   of  the  instru- 
ment, is  the  extrinsic  evidence  so  clear  as  to  rebut  the 
equity  of  redemption  ? 

Why  was  there  a  distinction  made  between  the  convey- 
ance of  the  20  acres  and  that  of  the  ±M2  Why  were  the 
20  conveyed  to  Lylcs,  and  theliO  to  the  trustees?  {The 
answer  apparent  upon  the  face  of  the  transaction,  and 
expressly  avowed  by  Lyles  himself  in  his  deposition,  is, 
'  that  Lyles  did  not  want  to  purchase,  and  Alexander 
did  not  want  to  sell,  more  than  20  acres.  Lyles  says 
that  the  20  acres  were  conveyed  absolutely  to  suit  his 
convenienctf  and  the  residue  ^*as  conveyed  to  the  trus* 
tecs  to  suit  Alexander.  As  to  tlie  1*0  acres  then,  Lyles 
did  not  wisli  to  purchase  them,,  nor  Alexander  to  sell 
them.  If  a  sale  and  disposition  of  the  land  were  not 
the  object  of  the  transaction,  it  could  be  nothing  but  a 
han  of  money  by  Lyles,  and  a  security  upon  the  land  by 
Alexander,  This  was  evidently  tlie  substance  of  the 
negociation.  And  wherever  there  is  a  loan  of  money 
npcm  the  security  of  land,  however,  the  transaction  may 
be  disguised  by  the  writings,  it  is  substantially  a  mort- 
gage. Lyles  indeed  admits  his  object  to  have  been  a 
loan  of  money,  but  says  his  intention  was  to  have  the 
*  means  of  getting  back  his  money  without  going  into  a 
Court  of  Chancery  $  that  is^  lie  wished  to  loan  his  money 
upon  a  real  security  without  allowing  his  debtor  the 
rigiit  of  redemption.  It  was  ah  attempt  to  do  that 
wiiich  Courts  of  equity  have  uniformly  discountenan- 
ced ;  to  devise  a  mode  to  defeat  the  equity  of  redemption 
where  the  transaction  was  really  a  loan  of  qioney  upon 
a  mortgage. 
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It  is  said  Lyles  had  no  personal  remedy  against  Alex*  coir  wit's 
andei>  because  there  was  no  covenant  to  repay  the  mo-     bx'rs. 
ney.     But    the    antliorities  already  cited  show    that        v. 
wherever  the  transaction  is  really  a  loan^  and  the  se-  alexan- 
curity  is  inadequate,  there  is  a  personal  remedy.  der. 

That  Lyles  considered  the  land  as  a  ^ecnri/y  *only,  is 
evident  from  the  circumstance  that  he  received  from 
Conway 4>nly  his  principal  and  interest,  and  assigned  to 
Conway  his  right  atid  title  only,  togeiJier  'with  the  tiik' 
papers,  and  expressly  assigned  all  liis  right  of  action 
against  Alexander. 

There  is  no  evidence  of  acquiescence  on  the  part  of 
Robert  Alexander,  hi  the  idea  that  this  was  an  abso- 
lute sale.  He  died  in  January,  1793,  Mr.  Lyles  him- 
self states  that  he  does  not  know  whether  Alexander 
knewoftbe  deed  of  the  19th  July,  1790.  Conways 
agreement  with  Charles  Alexander  respecting  a  divi* 
sion  of  part  of  the  land  which  they  held  in  common,  was 
in  April,  1791.  No  improvements  could  have  been 
made  before  that  d^jte.  One  of  the  witnesses  states  that 
he  began  to  ditch  the  land  in  Mirch,  1791.  It  is  proba- 
ble he  meant  March,  1792.  If  so,  there  were  only  ten 
months  in  which  Alexander  could  have  seen  any  im- 
provement on  the  land  j  and  what  he  did  see  was  not 
inconsistent  with  the  nature  of  the  estate  of  a  mortgagee 
in  fee  in  possession.  The  buildings,  &c.  were  not 
erected  until  after  Alexander's  death.  The  digging  of 
a  ditch  and  erecting  of  a  post  and  rail  fence  upon  a  part 
of  the  land  was  not  decisive  evidence  that  Conway  claimed 
an  iiTedeemable  estate ;  and  there  is  no  evidence  that 
even  that  small  improvement  was  seen  by  Alexander. 
It  ^  only  stated  by  the  witnesses  tliat  he  night  have 
seen  it  at  a  distance  as  he  passed  along  the  road  from 
his  house  to  Alexandria.  The  Complainant  did  not  be- 
come of  full  age  until  November,  1803,  and  brought 
suit  in  1807.  ffis  guardian  did  not  know  the  nature  of 
Gonways  title.  The  length  of  time  is  no  bar  to  the 
Complainant  because  he  has  been  under  a  legal  d%a- 
biUty.    Ftmdl,  M7,  8, 11, 12. 

It  is  said  that  Robert  Alexander  did  not  specify  this 
land  IB  his  wHl^  although  he  mentioned  that  part  of  the 
tract  wlucli  was  in  the  possession  of  Baldwin  Dade*— 
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covway's  and  from  this  circumstance  an  inference  is  dravni  fliaf 

fex'Rs.     he  considered  it  as  an  absolute  sale,  and  not  a  mortgage. 

-c.  '     But  the  i*eason  why  he  mentioned  that  part  of  the  land 

AiiEXAN-  vhich  was  in  possession  of  B.  Dade  was,  that  he  devised 
DEB.  ^^  ^  ^^^  ^^^  Robert— and  it  will  be  perceived  by  his  wilU 
that  he  specified  every  thing  by  name  which  he  devised 
to  Robeit}  but  nothing  which  he  devised  to  Walter,  the 
Complainant—for  after  making  specific  devises  to  Ro- 
bert, he  says,  '<  I  give  to  my  son  Wbtter,  and  kis  ktirs, 
^*j0rtvtr,  all  the  rest  and  reddue  qfmy  estate  boinrealand 
«  personal.**  So  that  if  his  not  specifying  this  land  be 
evidence  that  he  thought  he  had  no  interest  in  it,  his  not 
specifying  the  half  of  liis  estate  which  he  intended  for 
his  son  Walter,  is  evidence  that  he  jthonght  he  had  no 
interest  therein.  No  such  infiatence  can  be  drawn  from 
his  silence  as  to  this  land,  which  would  not  apply  to  one 
half  of  his  estate. 

There  is  no  evidence  of  Alexandei*'s  understanding  of 
this  transaction.  His  ctrcunistances  were  embarrassed 
up  to  the  very  time  of  his  death,  so  that  he  never  had 
it  in  his  power  to  make  an  offer  tOv^eem.  It  is  evi* 
dent  from  the  deed  itself  that  he  expected  to  be  able  to 
redeem  in  about  two  years,  from  the  date  of  that  instru- 
ment ;  and  the  insertion  of  such  a  clause  was  evidently 
intended  for  his  benefit,  and  shows  that  he  did  not  wish 
to  sell.  He  was  in  prison  for  debt  His  object  was  to 
get  money  to  relieve  him  from  confinement ;  and  tlie  sti- 
pulation for  a  time  of  payment,  is  evidence  that  he 
meant  to  borrow. 

There  is  no  evidence  that  this  was  not  a  negotiation 
for  a  loan  of  money.  Mr.  Lyles,  in  his  deposition,  does 
not  say  that  the  money  was  not  advanced  by  him  as  a 
loan  ;  but  says  it  was  **  not  advanced  as  a  loan  tohe  se- 
aired  by  mortgage  ,•''  and  that  he  would  not  have  loaned 
him  money  «  on  any  mortgage  by  him.**  That  he  «^  was 
<<  determined  to  advance  no  money  #n  any  bargain 
<«  which  should  make  it  necessary  to  go  into  court  to  get  it 
'<  back.**  That  he  sold  the  land  as  soon  as  he  could  after 
he  Rft  Virginia,  « for  the  purpose  of  getting  back  his 
«  money.**  AU  this  shows  that  he  had  no  objection  to 
lend  the  money,  but  he  wished  to  get  real  security 
without  an  equity  of  redem^on.  And  it  ai9^V*  he 
emidoyed  counsel  to  devise  a  plan  focthat  pttspose  $  a 
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purpose  vtuch  is  never  countenanced  in  a  Court  of  coNwiir'f 
Equitj.  ex'rs. 

The  case  of  Chapman  v.  Tumtr^  which  has  been  cit-  aieXan'* 

edt  was  a  contract  irspectiiig /^r$ono£  property,  and  deh* 

depended  upon  its  own  peculiar  cii^umstancesy  none  of  ■  »    >  » ■  ' 
which  resemble  the  present. 

Tiie  case  of  TarAargh  v.  Ecfiliiu  was  a  sale  or  moil;' 
gage  of  a  reversion.  There  bad  been  a  decree  of  fore- 
dosBre^  and  a  long  acquiescence  under  it.  It  does  not 
appear  upon  what  grounds  the  House  of  Lords  refused 
to  review  that  decree ;  whetber  it  was  because  it  had  > 

been  so  long  acquiesc^  under,  or  wbcther  upon  the 
constructloii  of  the  original  conveyance.  But  tlie  de- 
cision of  the  Court  of  Chancery  in  Irebind  was  clearly 
upon  the  ground  of  its  being  a  mortgage* 

In  the  case  of  RiAertson  v.  Campbell  Sr  Wheeler,  St  Cnlh 
428,  Judge  Pendleton,  in  delivering  the  opinion  of  tlu* 
Court  of  Appeals  of  Virginia,  says,  <<  It  must  uftuii 
^<  happen*  in  disquisitions  of  this  sort,  that  tlicre  will 
<<  be  a  difficulty  in  drawing  the  line  between  tliesc  two 
<<  sorts"  of  conveyances,*'  (mortgage  and  conditionnil 
sale.)  <'  The  great  desideraUim,  which  this  Court  has 
**  made  the  ground  of  their  decision  Is,  whether  tlie  pur- 
«  pose  of  the  parties  was  to  treat  of  a  purchase,  the  va- 
<*  Ine  of  the  commodity  contemt)lated,  stnd  the  price  ' 
«  fixed?  Or,  iniiether  the  object  was  the  loan  of  money 
•«  and  a  seamty,  or  pledge,  for  the  repajinent,  intend- 
**ed?**     • 

The  cases  cited  from  2  Eq.  ca,  ab.  only  show,  that  a 
Court  of  Chancery  will  not  decree  a  redemption  after  a 
forfeiture  by  eonsetit  of  the  mortgagor,  and  improve- 
ments by  the  mortgagee,  and  acquiescence  by  tlie  mort- 

Upon  the  whole,  then,  this  case  atppears  to  have  been 
originally  a  loan  of  money  upon  real  security,  witli  an 
attempt  to  defeat  the  equity  of  redemption  ;  and  not  a 
real  bargain,  with  a  view  to  the  purchase  of  the  land. 
The  want  of  a  covenant  to  repay  the  money,  does  not 
alter  the  nature  of  the  original  transaction,  and  the 
sane  evidence  which  appears  in  this  case  would  have 
VOL.  VIL  31 


■ 

i 


23^  SUPREME  COURT  U.  S. 

l^oirWAT's  supported  a  personal  action  by  Lyles  against  Atexander 
bx'bs.     upon  the  loan  of  the  money^  in  case  the  title  of  the  land 
had  failed,  or  it  had  by  any  other  means  become  an  in* 
adequate  security. 

Jones,  in  reply. 

It  must  be  admitted,  that  it  was  competent  for  the 
pai«ties  to  make  a  conditional  sale,  and  the  only  question 
is,  whether  they  have  done  so.  The  depositions  of  Mr. 
Lyies  and  Mr.  Lee  show,  that  it  was  their  intention  to 
make  a  conditional  purchase,  and  not  a  mortgage.  If 
the  instrument  does  not  create  a  conditional  sale,  it  must 
have  been  the  mistake  of  the  pei*son  who  drew  the 
deed. 

It  is  true  that  no  covenant  in  a  mortgagectui  clog  the 
rquity  of  redemption.  But  if  the  transaction  be  not  a 
mortgage,  that  principle  does  not  apply.  Wherever  a 
deed  is  as  colUUeral  security,  there  must  be  a  personal 
remedy.  And  it  is  no  mortgage,  unless  it  contain  a 
personal  obligation,  or  show  it  to  be  a  loan.  In  the 
present  deed  there  is  no  recital  acknowledging  a  debt, 
and  no  covenant  to  pay  ;  but  the  money  is  expressly  ac« 
knowledgcd  to  be  received  as  purchase  numey.  It  was 
•  ntirely  within  the  discretion  of  Alexander  to  pay  the 
nio!iey  or  not  at  the  time. 

The  evidence  justifies  the  inference,  that  the  deed 
from  the  trustees  to  Lyles  was  made  with  the  consent  of 
Alexander ;  and  being  by  consent,  it  is  equivalent  to  a 
foreclosure  by  a  Court  of  Equity.  Even  if  it  were  a 
mortgage  originally,  it  might  by  subsequent  assent  be* 
come  absolute.  And  if  at  the  time  of  the  release  of  the 
equity  of  redemption,  a  note  be  given  that  the  releasor 
should  have  the  lands  conveyed  to  him,  upon  payment  i^ 
what  was  given  for  the  lands  within  a  year^  such  pay- 
ment having  been  neglected  for  several  years,  there  shall 
be  no  redemption.  Endswmik  v.  Oriffiih.  2  Sq,  ca.  ah. 
696.  c,  6. 

In  all  the  cases  cited  to  shew  that  a  covenant  to  pay 
the  money  is  not  necessary  in  a  mortgage,  there  is  some 
other  circumstance  showing  a  loan  of  money,  or  desig- 
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nttting  the  inBtrument  to  be  a  mortgage.    But  in  the  coawat's 
present  ease  there  ia  no  such  circumstance.  jbx'rs. 

March  i4btlu.»JU  the  Judges  bdng  present,  alexah- 


MARSHAIX9  Ch.  J»  delivered  the  opinion  of  the  Court 
as  follows : 

This  suit  was  brought  bj  Walter  S.  Alexander,  as 
ivisee  of  Robert  Alexander,  to  redeem  certain  lands 
lying  in  the  neighborhood  of  Alexandria,  which  were 
conireyed  by  Robert  Alexander,  in  trust,  by  deed  dated 
the  20th  of  March,  1788,  and  which  were  afterwards 
conveyed  to  Wi^un  Lyles,  and  by  him  to  tlie  testator 
of  the  Plaintiffs  In  error. 

The  deed  of  the  ^th  of  March,  1788,  is  between 
Robert  Alexander  of  the  first  part,  William  Lyles  of 
the  second  part,  and  Robert  T.  Hooe,  Robeit  Muire 
and  John  Allison  of  the  third  part  Robert  Alexander, 
after  reciting  that  he  was  seized  of  one  undivided  moie- 
ty of  400  acres  of  land,  except  40  acres  thereof  previ- 
ously sold  to  Baldwin  Dade,  as  tenant  in  common  with 
Charles  Alexander,  in  consideration  of  eight  hundred 
pounds  paid  by  William  Lyles,  and  of  the  covenants 
therein  mentioned,  grants,  bargains  and  sells  twenty 
acres,  part  of  the  said  undivi^d  moiety*  to  WOliam 
Lyles,  his  heirs  and  assigns  forever>  and  the  residue 
thereof,  except  that  which  had  been  previously  sold  to 
Baldwin  Dade,  to  the  said  Robert  T.  Hooe,  Robert 
Muire  and  John  Allison,  in  trust,  to  convey  the  same 
to  William  Lyles  at  any  reasonable  time  after  the  first 
day  of  July,  1790,  unless  Robert  Alexander  shall  pay 
to  the  said  William  Lyles,  on  or  before  that  day,  the 
sum  of  700{.  with  interest  from  the  said  20tii  of  March, 
1788.  And  if  the  said  Robert  Alexander  shall  pay  the 
said  WiQiam  Lyles,  on  or  before  that  day,  the  said 
sam  of  7ML  with  interest,'  then  to  reconvey  the  same 
to  the  said  Rolm  Alexander.  Robert  Alexander  fur- 
ther covenants,  that,  in  the  event  of  a  reconveyance  to 
him,  the  said  twenty  acres  sold  absolutely  shall  be  laid 
oir  aiyoining  the  tract  of  land  on  which  William  Lyles 
then  lived.  The  trustees  covenant  to  convey  to  Wil* 
liam  Lyles,  on  the  non-payment  of  the  said  sum  of 
700<.5  and  to  re-convey  to  Robert  Aleunder  in  the 
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pqirwAr*s  event  of  payment;     Robert  Alexander  covenants  lor 
sj^'rs.     further  assurances  as  to  the  i40  acres^  and  warrants 
V.        th0  twenty  acres  to  William  Lyles  and  bis  heii*s. 
4l.EXAir- 
DER,         On  the  19tb  of  Julvy  1790^  tbe  trusteesi  by  a  deed  in 
which  the  trust  is  recited,  and  that  Robert  Alexander 
has  failed  to  pay  tbe  said  sum  of  TOOL,  convey  tbe  daid 
land  in  fee  to  William  Lyles* 

On  the  SSd  of  August,  1790,  William  Lyles,  in  con- 
sideration of  900L9  conveyed  the  said  20  acres  of  land 
and  liO  acres  of  land  to  Richard  Conway  with  special 
warranty* against  himself  and  bis  heirs. 

On  the  9th  day  of  April,  in  the  yca^l791,  a  deed  of 
partial  partition  was  made  between  Richard  Conway 
and  Charles  Alexander.  This  deed  shows  tliat  Charles 
Alexander  asserted  an  exclusive  title  in  himself  to  a 
con^idemble  part  of  this  land. 

Soon  after  this  deed  of  partition  was  executed^ 
Richard  Conway  entered  upon  a  part  of  the  lands  as^^ 
signed  to  him,  and  made  on  them  permanent  improve- 
ments of  great  value  and  at  considerable  expence. 

In  January  or  February,  1793,  Robert  Alexander 
departed  this  life,  having  first  made  his  last  will  in 
writing,  in  which  he  devises  the  land  sold  to  Baldwin 
Dadc^  but  does  not  mention  the  land  sold  to  William 
Lyles, 

The  Plaintiff,  who  was  then  an  infant,  and  who  atr 
tained  his  age  of  twenty-one  years  in  November,  1803, 
brought  his  bill  to  redeem  in  1807.  He  claims  under 
the  residuary  clause  of  Robert  Alexander's  will. 

The  question  to  be  decided  is,  whether  Robert  Alexr 
ander,  by  his  deed  6(  Marcli,  1788,  mide  a  conditional 
sale  of  the  property  conveyed,  by  that  afcd,  to  trustees, 
which  sale  became  absolute  by  the  non-payment  of  700/. 
with  interest  on  the  ist  of  July,  1790,  and  by  the  conr 
veyance  of  the  19th  of  that  month,  or  is  to  be  consider- 
ed a3  having  only  mortgaged  the  property  so  conveyed. 

Xo  deny  tbe  power  of  two  individuals,  capable  of 
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ncting  for  tberosehres^  to  mnke  a  contract  for  the  pur-  coi^wat's 
chase  and  sale  of  lands  defeasible  by  the  payment  of  bx'ss. 
money  at  a  future  day^  or^  in  other  words^  to  make  a        t^. 
aak  with  a  reservation  to  the  vendor  of  a  right  to  re-  alexan- 
pnrchase  the  same  land  at  a  fixed  price  and  at  a  speci-      btlR^ 
ftei  time,  would  be  to  transter  to  the  Court  of  Chance* 
ry^  in  a  considerable  degree,  tlie  guardianship  of  adults 
as  well  as  of  infants.    Such  contracts  are  certainly  not 
pi^hfbited  either  by  the  letter  or  the  policy  of  the  law. 
Bat  tiie  pcrficy  of  the  law  does  prohibit  the  conversion 
of  a  real  mortgage  into  a  sale.    And  as  lenders  of  mo- 
ney are  less  under  the  pressure  of  circumstances  which 
control  the  perfect  and  free  exercise  of  tlie  judgment 
than  borrowers,  the  effort  is  frequently  made  by  ))er- 
sons  of  this  description  to  avail  themselves  of  the  ad- 
vantage of  this  saperiority,  in  order  to  obtain  inequita- 
ble advantages.    For  this  reason  the  leaning  of  Courts 
has  been  against  them,  and  doubtful  cases  have  gene- 
rally been  decided  to  be  mortgages.    But  as  a  condi- 
tk)nal  sale,  if  really  intended,  is  valid,  tiie  inquiry  in 
every  case  must  be^  whether  the  contract  in  the  specific 
case  is  a  security  for  the  re-payment  of  money  or  ai) 
actual  Bale. 

In  this  case  tlie  form  of  the  deed  is  not,  in  itself,  con- 
clusive either  way.  The  want  of  a  covenant  to  repay 
the  money  is  not  complete  evidence  that  a  conditional 
sale  was  intended,  but  is  a  circumstance  of  no  incon- 
siderable importance.  U  the  vendee  must  be  restrain- 
ed to  his  principal  and  interest,  that  principal  and  in- 
terest ought  to  be  secure.  It  is,  therefore,  a  necessary 
ingredient  in  a  mortgage,  that  the  mortgagee  should 
have  a  remedy  against  the  person  of  the  debtor.  If 
this  remedy  really  exists,  its  not  being  reserved  in 
terms  will  not  affect  ihe  case.  But  it  must  exist  in  or- 
der to  justify  a  construction  which  overniles  the  ex- 
press words  of  the  instrument.  Its  existence,  in  this 
casot  is  certainly  not  to  be  collected  from  the  deed. 
There  is  no  acknowl%dgement  of  a  pre-existing  debt, 
nor  any  covenant  for  repayment.  An  action,  at  law* 
for  the  recoveiy  of  the  money,  certainly  could  not  have 
been  snstained;  and  if^  to  a  bill  in  chancery  praying  a 
sale  of  the  premises,  and  a  decree  for  so  much  money 
as  might  remain  due,  Robert  Alexander  had  answered 
that  this  was  a  -sale  md  not  a  inortgaget  clear  proof  to 
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GOXWAir's  naturally  Itave  i*e8isted  the  conveyancey  and  it  is  proba^' 
j&x'bs.  ble  tliat  tlie  trustees  would  have  <i^lined  making  it 
This  probability  is  veiy  much  strengthened  by  the  facts 
which  are  stated  by  Mr.  Lee.  The  declaration  made 
to  liim  by  Lyies>  alter  having  carried  the  deed  drawn- 
by  Mr.  Lee  to  Mr.  Hooe#  that  the  trustees  were  im^ 
willing  to  execute  it  until  the  assent  of  Alexander  could- 
be  obtaiiie4|^uid  the  directions  given  to  apply  for  that 
assent^  furnish  strong  treasons  for  the  opinion  that  this 
assent  was  given. 

It  is  also  a  very  material  circumstance  that,  after  a 
public  sale  from  Lylcs  to  Conway,  and  a  partition  be<^ 
twecn  Conway  and  Charles  Alexander,  Conway  took 
possession  of  the  pi^emises,  and  began  those  expensive 
improvements  which  have  added  so  much  to  the  value 
of  tite  property.  These  facts  must  be  pi-esumed  to  have 
been  know  n  to  Robert  Alexander.  Tliey  passed  within 
his  view.  Yet  his  most  intimate  friends  never  heafd 
iiini  suggest  that  he  retained  ai^y  interest  in  the  land. 
In  this  aspect  of  the  case,  too,  the  will  of  Robert  Alex-^ 
ander  is  far  from  being  unimjiortant.  That  he  mentions 
forty  acres  sold  to  Baldwin  Dade,  and  does  not  mention 
one  hundred  and  forty  acres,  the  residue  of  the  same 
tract,  can  be  ascribed  only  to  the  opinion  that  the  resi-^ 
due  was  no  longer  liis. 

This,  tifcn,  is  a  case  in  which  there  was  no  previous 
debt,  no  loan  iu  contemplation,  no  stipulation  for  the 
repayment  of  the  money  advanced,  and  no  proposition 
for  or  conversation  about  a  mortgage.  It  is  a  case  in 
which  one  party  certainly  considered  himself  as  making 
a  purciiase,  and  the  other  appears  to  have  considered 
himself  as  making  a  conditional  sale.  Yet  there  ai'e 
<'ircuinstances  which  nearly  balance  these,  and  have  in- 
duced much  doubt  and  hesitation  in  the  mind' of  some 
ijf  the  court. 


The  sale,  on  the  part  of  Alexander,  was  not  com- 
pletely voluntJiry.  He  was  in  jail  and  was  much  press- 
ed for  a  sum  of  money.  Though  this  circumstance 
does  not  deprive  a  man  of  tlie  right  to  dispose  of  his 
property,  it  gives  a  complexion  to  his  contracts,  and 
must  have  some  influence  in  a  doubtful  case.  The  very 
fact  that  the  sale  was  conditional^  implies  an  expecta- 
tion to  redeem. 
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A  conditional  sale  made  in  such  a  situAtion  at  a  price  covvrxt^h 
bearing  no  proportion  to  the  value  of  the  property     £x'rs« 
would  bring  suspicion  cfn  the  ^hole  transaction.    The        r. 
excessive  inadequacy  of  price  would*  in  itself*  in  the  axexan- 
opinion  of  some  of  the  judges*  furnish  irresL<(table  proof      deb* 
tliat  a  sale  could  not  have  been  intended.    If  lands  were 
sold  at  BL  p^r  acre  conditionally*  which*  in  fact*  were 
worth  ±BL  or  ML  or  ML  per  acre*  the  evidence  fur- 
nished by  this  facty  that  only  a  security  for  money  could 
be  intended*  would  be*  in  the  opinion  of  three  judges, 
80  strong  as  to  overrule  all  the  oppo.^ing  testimony  in 
the  cause. 

But  the  testimony  on  this  point  id  too  uncertain  aitd 
conflicting  to  prevail  against  the  strong  proof  of  intend- 
ing a  sale  and  purchase*  which  l^as  stated. 

The  ^es  made  by  Mr.  Dick  ahd  Mi^.  If  artshorne  of 
lots  for  building,  alttiongh  of  land  more  remote  from 
the  town  of  Alexandria  than  that  sold  to  I^les*  may  be 
more  valuable  as  building  lots*  and  may  consequently 
sell  at  ii  much  higher  price  than  tliis  ground  would 
have  commanded.  The  relative  value  of  property  in 
the  neighborhood  of  a  town  depends  on  so  many  other 
circumstarices  than  mere  distance*  and  is  so  different  at 
diflSsrent  times  that  these  sales  cannot  be  taken  as  a 
bure  guide. 

That  twenty  acres*  part  of  the  tract*  were  sold  abso- 
lutely for  5L  per  acre ;  that  Lylcs  sold  to  Conway  at  a 
very  small  advance ;  that  he  had  previously  offered  the 
property  to  others  unsuccessfully;  that  it  was  valued 
by  several  p^rsoiis  at  a  price  not  much  above  what  he 
gave;  that  Robert  Alexander*  although  rich  in  other 
property,  made  no  effort  to  relieve  this*  are  facts  which 
render  the  real  value*  at  the  time  of  sale,  too  doubtfujl 
to  make  the  inadequacy  of  price  a  circumstance  of  suf* 
fidett  weight  to  convert  thi§  deed  into  a  mortgage. 

It  isi  therefore*  the  opinion  of  the  Court  that  the  de- 
cree of  the  Circuit  Court  is  erroneous  and  ought  to  be 
reB^n^ed,  and  tiiat  the  cause  be  remanded  to  that  Cpurt 
with  directionB  to  dismiss  the  bill. 


Decree  revened* 

Vol*  vn-  ^ 


\ 
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1812.  DUNLOP  V.  MUNROE. 


March      9tb. 


FresenL.,.M  the  Judges. 

When  the  ERROR  to  the  Circuit  Court  for  the  district  of 

u"^  *V^^"  Columbia^  sitting  at  Washington*  in  an  action  wherein 
gi^  of  UiT'  James  and  John  Dunlop  were  Plaintiffs*  and  l^omas 
TMMt.muter  Munroe,  the  deputy  post-master  at  Washington^  was 
ncirtLniijtent  Defendant. 

to  give  inevi« 

gkcTofWa"^  The  declaration  after  haring  been  several  times 
assMtant.        amended,  contained  fdne  counts. 

Wheo  it  is 

charge  a  poit-  !•  The  first  count  was  as  follows — ^Thomas  Munroe* 
master  fiw  the  late  of  Washington  county,  gentleman*  was  attached  to 
hu^a»atanta[  auswer  unto  James  Dunlop  and  John  Dunlop  in  a  plea 
the  pleading*  of  trespass  On  the  case,  &c.  whereupon  the  said  James 
JJJ^^^JI^  and  John,  by  Francis  S.  Key,  their  attorney  complain, 
to  the  case ;  that  whereas,  by  the  laws  of  the  United  States  of  Ameri- 
tten*'^*^o'S^^  ca,  relative  to  "the  post-office  establishment  of  the  Uni- 
resQit^mhn^  States,  and  of  the  post-roads  within  the  United 
oini  neglect  in  States,  it  was  enacted,  that  there  should  be  established, 
Xeri3i!i[g  *t  t'^«  seat  »f  the  government  of  the  United  States,  a 
tiie  discharge  general  post-of&ce,  under  the  direction  of  a  post>master 
S!  Sfifiw^**  gcnerjJ,  and  tliat  post-offices  should  be  established ;  and 
In  (H-der  to  that  post-masters  should  be  appointed  by  the  said  post- 
iiI^er*iiKie  "^^^'ter  general,  at  all  such  places  as  should  appear  to 
foMiegiigeiice;  him  expedient,  on  the  post-roads  which  then  were,  or 
itmustawHJHr  might  thereafter  be  established,  and  the  carriage  of  the 
^w^^'^^S^.  mail  on  all  such  post-roads  provided  for;  wd  that  every 
ed  by  (lie  {los t-mastcr,  80  appointed  by  the  said  post-mi^er  general, 
SlTl^"  should  keep  an  office,  ii|  which  one  or  more  persons 
quenoeof  the  should  attend  for  the  purpose  of  performing  the  duties 
'p^'r^'  thereof ;  and  a  post-road  was  directed  to  be  established 
oanooTbe^gir  ^^^^  Passamaquaddy,  in  the  district  of  Maine,  to  St 
▼en that  one  Mary's,  in  Georgia,  witliin  the  said  United  States;  and 
i^™lSir  t'»«  city  of  Philadelphia,  in  the  State  of  Pennsylvania,  i 
from  the  pcwt.  and  the  city  of  Washington,  in  the  district  of  Columbia, 
T^  ^^  ^^^  *''®  town  of  Petersburg,  in  the  state  of  Virginia, 
aiwthiM^tet  of  Were  places  throngh  which  the  said  post-road  was  di* 
wntton  ill.  rected  by  law  to  pass.  And  whereas  in  pursuance  of 
itmctioiia.  ^1^^  gj^j  ItLv^B,  a  general  post-office  was  established  at 
the  seat  of  government  of  the  United  States^  under  the 
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direction  of  a  poet-master  general^  dulj  appointed  and  bukiiOP 
qualified^  and  a  post-road  established  within  the  U.  States        v. 
froiq  Passamaqnaddy,  in  the  district  of  Maine  aforesaid,  munroe. 
to  St.  Mary%  in  Georgia  aforesaid ;  and  the  said  city  — .i....— *. 
of  Philadelphia,  and  the  said  city  of  Washington,  and  the 
said  town  of  Petersburgh,  were  places  tFirough  which 
the  said  road  did  pass,  and  post-offices  were  daiy  esta^ 
bUshed  at  the  said  places,  so  as  afoi^esaid  on  the  s^id  post-    . 
road,  by  the  said  post-master  general ;  and  post-masters 
bj  him  duly  appointed  and  qualified  to  attend  to  the  Au^ 
ties  of  the  said  post-offices,  and  the  carriage  of  the  mail 
of  the  U.  States  on  the  said  post-road  provided  for  by  the 
said  post-master  general  agreeably  to  law:  and  tlie 
said  Thomas  Munroe  was,  by  the  said  post-master  gen- 
eraly  duly  appointed  and  qualified  the  post-master  at 
tKe  S2xA  office,  so  as  aforesaid  established   at  the  said 
city  of  Washington  on  the  said  post-road,  and  between 
the  city  of  Philadelphia  and  the  town  of  Petersburgh 
aforesaid,  also  on  the  said  posuroad,  and  as  such  was 
bonnd  to  attend  to  and  i)crform  all  the  duties  thereof, 
and  to  recdLve,  make  up,  and  distribute  and  forward  the 
mails  of  the  said  United  States,  and  all  the  letters  and 
packets  contained  tlierein  which  should  arrive  or  come 
to  his  said  post-office  so  by  him  kept  as  aforesaid  at  the 
said  city  of  Washington,  to  all  such  places  on  the  said 
post  road  to  which  the  same  were  directed  and  address- 
ed ;  and  the  said  Thomas  so  being,  as  aforesaid,  post- 
master at  the  said  post-office,  so  as  aforesaid  lawfully 
established  at  the  said  city  of  Washington,  on  the  post- 
road  so  as  aforesaid  also  lawfully  established,  and  post- 
offices  being,  also,  in  like  manner,  lawfully  established 
at  the  said  city  of  Philadelphia,  and  the  sfdd  town  of 
Petersburgh,  on  the  said  post  road,  and  post-masters 
duly  appointed  and  qualified,  and  attending  to  the  du- 
ties of  tfie  said  post-offices,  on  the  thirtieth  day.qfJiUyt 
in  the  year  eighUen  hundred  and  six,  the  said  James  and 
John  being  possessed  of  a  large  sum  of  money  f  to  wit : 
the  sum  of  two  thousand  dollars  current  money  of  the 
United  States  of  their  own  proper  money,  and  being  so 
possessed  thereof,  on  the  same  day  and  year,  did  ei^ 
dose  the  same  in  bank  notes  by  means  of  their  agents  in     » 
that  particular,  (a  certain  Walker  and  Kennedy)  m  a 
letter  sealed,  and  directed  to  the  said  James  and  John 
at  Petersbargh,  in  Virginia  aforesaid,  on  the  post-road 
I,  and  the  said  sum  of  money,  so  sealed  and  ea- 
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ptvxJVf   closed  ID  said  letter  so  directed,  did  iikce  in  the 

V.  office  in  thasaid  city  of  Philadelphia^  so  ap  aibreaiad 
jauNBOE.  established  oa  the  said  iiost-road^  to  be  forwarded  oa 
-  the  said  post  road,  in  tiie  mail  of  the  United  States  to 
the  said  town  of  Petersbagh  on  tlie  post-road  aforesaid, 
and  the  said  letter,  dii*ect^  as  foreasid,  and  tiie  money 
in  bank  notes  as  aforesaid,  to  the  said  amount,  enclosed 
in  the  same,  were  accordingly,  by  the  sfiid  post-master 
at  Philadelphia,  and  from  the  office  there  established  as 
aforesaid  on  the  said  post  road,  sent  on  and  forwarded 
in  the  mail  of  the  U.  States,  on  the  day  and  year  aforesaid; 
and  did  afterwards,  to  wit:  on  the  first  day  of  Aagust, 
111  the  year  aforesaid,  arrive  at'  the  postroffice  of  the 
said  Thomas,  postmaster,  as  aforesaid,  in  the  said  ci^ 
of  Washington,  on  the  said  post^itiad,  in  the  mail  of  the 
United  States,  on  the  route  to  the  post-office  at  Petersr 
burgh  f^orcsaid,  on  the  post-road  aforesaid,  and  was, 
on  tne  day  and  year  last  mentioned,  at  the  county  f^ 
Washington  aforesaid,  received  by  the  ^aid  JJiamqs  to  be 
by  him  sent  on  and  forwarded  in  the  mftil  of  tiie  United 
States,  on  the  said  post-road,  to  the  said  James  and  John, 
at  Petersburgh,  to  whom  the  same  wa?  directed  and  ad- 
dressed ;  yet  tlie  said  Thomas f  regardless  of  his  said  du- 
ty as  postmaster,  and  wholly  neglecting  the  same,  did 
Wit  send  oii  the  said  Utter,  and  the  sum  of  money  con- 
tained and  enclosed  in  the  same,  tq  the  s^d  town  of  Pe- 
lersbugh,  on  the  said  post-road,  in  the  mail  of  the  Uni- 
ted States,  to  the  said  James  apd  John  to  whom  the 
same  was  directed,  as  it  was  his  duty  to  do;  but  the 
same  letter  and  the  said  sfim  pfmoney  therein  contained 
as  aforesaid,  were  fraudulently  and  improperly  secreted, 
withheld,  and  taJseUf  in  the  said  post-oJBice,  at  the  city  of 
Washington  aforesaid,  by  the  said  Tboma^,  or  soma 
other  person  employed  by  funh  in  his  said  office,  so  that 
the  said  James  and  John  were  prevented  from  receiving 
the  same,  and  the  same  letter,  and  sum  of  ma^f  have 
peen  wholly  lost  to  the  said  PWrttiffs, 

*  ■  4 

2,  The  2d  count  was  like  the  first  in  every  particulari 
except  that  it  states  that  the  Plaintiffs  placed  the  letter, 
enclosing  the  money  in  the^  post-office  at  Philadelj^bia^ 
to  be  forwarded  ^f  without  delaying  the  same  a  single  prnP* 
and  that  it  was  received  by  the  Defendant  at  Us  oftse 
in  Washington  on  the  ist  of  August,  1806,  to  be  by  liim 
^ent  on  a.nd  forws^ed^  vntk(^a  ieii^ng  th»  sqmc  a  Mh 
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g^  p%$U  in  the  mail  of  the  United  States,  &c.  <<  yet  the   DUNXO^k* 

<f  said  ThovaSy  regardless  of  his  said  duty  as  post-mas-        v. 

c'ter^  and  wholly  neglecting  the  same*  did  not,  on  the  mukroe. 

*^ first  day  cf  JiuguU  in  the  year  afaresaidf  send  on  the 

«  said  leUer  and  the  sum  of  money  contained  and  inclos- 

<<  ed  in  the  same,  to  the  town  of  Petersburgh  on  the  said 

<«  post-roady  in  the  mail  of  the  United  States,  tvldch  left 

*f  the  city  of  JFashingUm  on  the  said  first  day  cf  August^  in 

<«  the  year  ^aresazd,  for  Petersburgh  aforesaid,  as  it  was 

^«  his  duly  and  in  his  power  to  have  done  ;  but  the  same 

^^l/Ukr^  and  the  said  sum  of  money  therein  contained  as 

ff  aforesaidf  were  by  the  negligence,  carelessness,  and  mis- 

<<  eondvet  of  the  said  Thomas,  in  his  said  office  aforesaid, 

<^  vtterl/y,  afterwards  to  them,  the  said  James  and  John. 

« lost ;  by  reason  whereof  the  said  James  and  John,  Uie 

<<  sum  of  money  so  as  aforesaid,  contained  and  enclosed 

<<  in  the  said  letter  directed  and  addressed  as  aforesaid, 

<^and  the  use  and  possession  of  the  same,  have  entirely 

f '  Jost ;  to  the  great  damage,*'  &c. 

5.  The  3d  count  was  like  the  first  in  every  respect, 
except  t^at  instead  of  averring  that  the  Plaintiffs  were 
possessed  <rf  a  large  i^um  of  money,  it  avers  that  they 
were  possessed  o{**  certain  property  of  great  value,  to 
««wit:  of  certain  hank  notes  fbr  the  payment  of  money  to 
<«  the  amount  of  the  value  of  two  thousand  dollars,  cur- 
f^rent  money  of  the  United  States,  as  their  own  property, 
'•and  endued  the  same  bank  itofes,**  &c«  using  the 
worda  <<  batik  nates,**  in  lieu  of  the  words  <f  sum  of  money** 
in  the  residue  of  the  count.  It  contains  also  an  aver- 
ment  of  a  demand  and  refusal  of  the  Defendant  to  deli- 
ver the  letter  and  bank  notes,  wttereby  the  same  have 
lieen  totally  lost  to  the  Plaintiffs,  whereof  the  Defendant 
had  notice. 

4.  The  Ah  count  was  like  the  first,  except  that  it 
uses  the  terms  <<  hank  notes,**  instead  of  ^^  sum  of  money 
**  in  hwfk  notes  f*  and  instead  of  averring,  that  the  let* 
Uar  and  sum  of  money  were  **fraudidenUy  and  improper* 
4*  ly  secreted,  withheld  and  taken,  in  the  said  post-office,** 
it  avers  that  ^<  the  same  letter  and  bank  notes  were,  by 
ti  the  negUgenee,  carelessness,  and  misconduct  of  the  said 
<f  Tliomaa  in  ids  said  i0ke,  lost,'*  &c.— «and  avers  a  de- 
maiifi  and  rehsal  to  defiver  them,  whereby  they  have 
heen  totally  lost  tb^tbe  Plaiatifbf  whereof  the  Defendant 
had  notices  Ac* 
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5.  The  5th  count  varied  from  the  others  coBsiderably 
in  the  recital,  respecting  the  establishment  of  post-roads 
and  post-offices ;  but  the  principal  difference  consbted 
in  an  averment,  that  the  post-masters,  appointed  by  the 
post-master  general,  were  to  perform  their  duties  ac- 
cording to  law,  <<  and  to  the  instructUms  of  the  post-moS' 
« ter  general  relative  to  thdr  duiyJ^  That  the  post-office 
at  Washington  was  a  distributing  office,  and  that  it  was 
the  duty  of  the  Defendant,  according  to  the  instructions 
of  the  post-master  general  then  in  force,  to  open  the 
mail  addressed  **  Southern,^  and  to  distribute  and  re-mail 
the  letters  and  packets  into  proper  mails  before  ttie  de- 
parture of  the  mail;  and  on  no  account  to  dday  them  a 
single  postf  by  which  it  was  in  his  power  to  send  them 
in  the  regular  course  of  the  mail.  It  then  avers,  that 
the  letter  and  post-notes  were  put  into  the  post-office  at 
Philadelphia  on  the  30th  of  July,  and  were  from  thence 
forwarded  in  the  mail  on  the  31st,  and  arrived  at  Wash- 
ington  on  the  1st  of  August,  and  were  in  the  usual  man- 
ner delivered  and  placeid  in  the  post-office  at  Washing- 
ton, kept  by  the  Defendant,  to  be»  by  him,  re^maUed^ 
and  sent  on  and  forwarded  in  the  mall  of  the  U.  S.  to 
Petersburgh,  to  the  Plaintiffs ;  and  were  delivered  and 
placed  in  tiie  usual  and  regular  course  oS  the  mail  at  and 
in  the  post-office  at  Washington  aforesaid,  <<  in  time  to  be 
«  re^mailed  and  sent  on,  according  to  the  instruction  and 
«<  direction  aforesaid  of  the  post-master  general  afore- 
**  said,  in  the  same  day  of  the  arrival  aforesaid,  and  by 
<<  the  same  mail  which  thereafter,  and  on  the  same  day, 
*'  departed  from  the  post-(^ce  aforesaid,  in  the  city  of 
**  Washington  aforesaid,  with  letters  for  the  town  of 
<<  Petersburg  aforesaid ;  by  virtue  of  which  premises  it 
tf  was  the  duty  of  the  Defendant  on  the  said  1st  day  of 
**  August,  in  the  year  1806,  at,''  &c»  **  to  have  distribut- 
<<  e'd,  re-mailed,  and  sent  on,  or  caused  to  have  been  dis- 
«  tributed,*'  &c.  *'  the  said  letter,  containing  the  said 
*<  bank  notes,  to  the  town  of  Petersburg  afcniesaid,  in 
'<  the  mail  of  the  U.  S.  aforesaid,  on  the  same  1st  day  of 
« August,  in  the  year  aforesaid,  which  it  was  in  the 
«  power  of  the  Defendant  to  have  done  in  the  usual  and 
**  regular  course  of  the  business  of  his  said  office  ;  never" 
**  tlieUss,  the  said  Defendant,  on  the  1st  day  of  August* 
« in  the  year  aforesaid,  at  the  county  aforesaid,  r^ard- 
*<  less  of  his  duty  as  post-master  as  aforesaid,  did  not 
<^  send  on  or  forward,  or  cause  to  be  sent  on  or  fort 
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K  warded)  m  ike  smd  fini  day  of  Mgust,  in  the  year  hvklop 
<<  aforesaid^  the  said  letter  containing  the  bank  notes     -^  t\ 
«« aforesaid)  to  the  town  of  Petersburgh  aforesaid,  in  MvinniB. 
<<  the  mail  of  the  U.  &  aforesaid)  which  left  the  said  ^ 

f*  city  gS  Washington  on  the  said  first  day  of  August) 
a  and  which  ought  to  have  received  and  carried  the  said 
<<  letter)  and  bank  notes  enclosed  therein)  to  the  post* 
s*  office  in  the  sidd  town  of  Petersburg)  but  hy  reason  of 
f*Ais  nitg^genct  andMsamiucl  afortsaidy  in  his  said  of- 
^^fict  on  the  ^aidjirst  day  of  Mgust,  the  said  letter)  and 
<<  the  said  bank  notes  endowed  therein  as  aforesaid)  have 
<<been  afterwards  utterly)  and  ever  since)  lost  to  the 
<«  Plaintiffs.*'. 

6.  The  6th  count  was  like  the  5th)  excepting  that  it 
averred  that  the  letter  with  the  bank  notes  enclosed  was 
received  at  the  post-office  in  Washington)  on  the  1st  of 
August)  ^<  by  iSfoiry  fFhekrqft,  then  and  there  agent  and 
<'  derk  of  the  Defendant)  duly  authorised  to  perform 
<«  the  duties  of  the  said  office  for  the  Defendant)  to  be 
<<  re-maOed  and  sent  on)"  &c.  «  By  virtue  of  which 
<<  premises)  it  was  the  duty  of  the  ^aid  Defendant)  post- 
<«  master  stS  aforesaid)  by  himself)  his  said  agent)  or 
**  some  other  person)  on  the  1st  day  of  August  afore- 
^^  said)  to  have  distributed)  remailed)  and  sent  on  the* 
«^  said  letter)'^  &c.  <^  in  the  mail  of  the  U.  S.  on  the  same 
«<  Ist  day  of  August)  which  it  was  in  the  power  of  the 
«<  Defendant)  by  himself  or  his  said  agent  and  derkf  to 

'  <<  ba^e  done/'  &c«  <<  ^Ntvertheless,  the  said  Defendant) 
>«  on  the  said  1st  day  of  August)"  **  regardless  of  his 
^f  said  duty  as  post-master  as  aforesaid)  did  not  by  him- 
<<  sdf,  or  his  sazdservant  and  clerkf  or  any  other  persouf 
«<  send  on  and  forward)  on  the  said  1st  day  qf  August, 
«« the  said  letter)"  &c.  «  But  by  reason  of  the  negligenee 
*f  and  nuseoniud,  aforesaidf  va  transacting  the  business  of 
*f  the  said  office  onthesaidfst  day  ^  Jugust,^*  &c.  <^  the 
^f  said  letter^"  &c.  have  been  afterwards  utterly  and  ever 
^«  since  lost  to  them)  the  said  f  lainttfls^''  &c. 

7.  The  7ik  count  was  like  the  6th)  excepting  that  it 
averred  that  the  letter)  &c.  were  received  at  the  post-of- 
fice in  Wadiington)  by  WiUiamHewitt,  another  agent) 
servant  or  de^  of  the  Defendant. 

8.  The  8th  count  charged)  that  the  letter^  &c.  was 
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ktiTMF   duly,  by  the  Carrier  of  the  mail^  placed  Id  (he  oi&ce  of 

t^*        the  Defendant  at  Washington,  on  the  Ist  of  August^ 

Mimsois.  ISO69  in  time  to  be  re-mailed  and  sent  on  ht  thenml  of 

ii-^  the  same  day 9  and  that  it  was  jfiis  duty,  by  himself  or  by  i 

his  agents,  or  some  of  them,  to  have  re^mailed  and  sent 

it  on  accordingly  by  that  mail,  which  he  did  not  do^  or 

cause  to  be  done ;  but  by  reason  of  the  negligence  and 

-    inisconduct  aforesaid,  in  hi&said  office,  on  the  said  first 

day  of  August,  the  letter,  &c.  haveJbeen  afterwards  ut<^ 

terly  and  ever  since  lost  to  the  Plaintifl. 

9.  The  9th  count  was  like  the  8th,  excepting  that  K 
averred  that  the  mail  which  left  Washington  for  Feters^^ 
burg  on  the  1st  of  August,  (and  which  ought  to  have 
carried  the  Plaintifi^s  letter,  arrived  safely  at  Pet^s- 
burg  with  all  its  letters,  &c.  <<  but  the  said  Defendant 
«<  did  undtdjif  improperly^  and  negligentty  delay,  detain^ 
^*  and  keep  the  letter  afaresaidf  containing,'^  &;c.  <<  in  his 
<<said  post-office  icn^t^aTido^er^A^  departure  of  the  mail 
^*  aforesaid,  which  ought,  as  aforesaid,  by  the  laws  and 
*<  post-master  general's  instructions  aforesaid,  to  have 
'« carried  and  contained  the  same  on  the  said  first  day 
•'  of  August  'y  and  the  letter  and  bank  notes  aforesaid, 
f«  so  as  aforesaid  unduly  detained,  the  said  Defendant 
«<  did  delay,  and  keep  in  his  said  office  for  a  long  space 
'<  of  time,  to  wit,  until  the  departure  of  the  mail,  wbidi 
« thereafter,  to  wit,  on  the  3d  day  of  August  next  fol- 
**  lowing,  left  hia  said  office  for  the  town  of  Petefsburgli 
^'  aforesaid^  but  which  never  did  arrive  at  the  post-of^ 
<<  fice  in  the  said  town  of  PeterSburgb,  but  was,  toge* 
«ther  with  the  letters  and  packages  contained  therein^ 
'<  and  with  the  letter  and  bank  notes  aforesaid  of  tiie 
-^  said  Plaintiffs,  thus  improperly  delayed  and  unduly 
**  forwarded^  wholly  and  entirely  lost  on  its  said  route 
'<to  the  town  of  PelenAurgh  aforesaid,  and  before  its 
<<  Arrival  at  the  said  post-office  iii  the  said  town  of  Pe- 
^*  tersburgh ;  by  reason  of  which  said  undue,  improper 
^  '<  and  unlawfol' delay  and  Retention,  negligence  and  mis- 
^<  conduct  of  the  said  Thomas  Munroe  in  his  said  post- 
<f  office,  the  letter  and  bank  notes  contained  therein  as 
•<  aforesaid,  have  been  then,  and  ever  sincCf  utteitylast 
« to  the  Plaintiffs." 

■ 

To  these  nine  counts^  there  were  eighteen  pleas  ia 
bar. 
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i^  The  1st  plea  was  the  general  issue  of  not  guilty^   DTnrLOf 
pleaded  to  all  the  counts.  r« 

MUNROK. 

2.  The  2d  plea  was  also  pleaded  to  all  ^be  count^^ 
and  waS)  «<  that  the  said  letter  containing/'  &c.  «  was 
*'*  not  brought  to  and  delivered^  nor  in  any  manner  given 
**  in  charge  at  the  said  post-oflice  at  Wasliington,  in  the 
^<  mall  of  the  United  States^  whicli^  on  the  31st  of  July^ 
^^  1806,  left  the  post-oiBce  at  Philadelphia,  and  which, 
''on  the  1st  of  August  next  ensuing,  arrived  at  the  post*" 
«  office  in  Washington^  in  manner  and  form,'*  &c.  and 
of  this  he  puts  himself  on  the  country,  and  the  Plain- 
tiffs  likewise* 

S.  The  3d  plea  was  to  tlie  1st,  2d,  3d,  and  4th  counts^ 
and  denied  that  the  letter,  &c.  was  received  by  the  Be* 
fendant,  in  manner  and  form,  &c.    Upon  this  plea  issue 
was  joined. 

4.  The  4th  plea  was  to  the  1st  and  3d  counts,  and  de- 
nied that  the  letter,  &c.  was  fraudulently  secreted,  with^ 
held  and  taken,  by  the  Defendant,  in  manner  and  form/' 
fcc.    Upon  this  plea  also  the  Plaintiffs  joined  issue. 

5.  The  5th  plea  was  also  to  the  1st  and  3d  counts, 
and  averred,  that  as  to  the  Defendants  having  personal- 
bf  received  the  said  letter,  &c.  and  as  to  his  having 
frmididenUy  secretedf  rviiUuldf  and  taken  the  same,  ikjc» 

he  was  not  guilty,  and  of  this  he  put  himself  upon  the 
country ;  and  the  Plaintiffs  likewise.  And  as  to  the 
residue  of  the  allegations,  charges,  and  complaints  of 
fraud  and  misconduct,  in  the  two  last  mentioned  counts 
of  the  said  declaration  above,  supposed  to  have  been 
committed  in  the  said  post-office  at  Washington  by  some 
other  person  employed  by  the  Defendant  in  the  said  of- 
fice, he  says  that  the  Plaintiffs^  their  action  aforesaid^ 
to  have,  &c«  ought  not,  because  he  says,  that  at  the 
time  when,  &c.  and  always  before  and  ever  since,  the 
l)efendant^  in  pursuance  of  regulations  and  instructions 
duly  made  and  issued  by  the  post-master  general,  took 
due  precauHon  and  exercised  all  reasonable  care,  diligence 
and  circumspection,  to  cause  all  mails,  letters  and  pack* 
ets  brought  to  the  said  office*  to  be  duly  sent  on  and 
forwarded  according  to  the  destination  of  the  same, 
and  to  prevent  aU  frauds  and  embezzlements  in  the  said 
VOL.  VII.  33 
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uvNi/>p    officr,  by  sela:ting^  appointing,  and  employing  as  thrks 
r.        and  assistants  in  the  said  office,  and  to  attend  in  the  said 

M17NROE.  qffke  at  (lie  regular  hours  directed  by  the  post-maytet  gene- 
ral, for  the  fnirpose  of  performing  the  duties  of  the  same, 
natu  but  persons  of  competent  skill  and  knowledge,  of  fait 
character,  oj  known  good  repute  for  fidelity  and  honesty, 
and  whoy  upon  being  so  appointed  and  employed,  and 
previous  to  entering  upon  the  duties  assigned  them  aa 
aforesaid,  ^r  tlie  execution  of  their  trusts  aforesaid^ 
had,  in  pursuance  of  the  art  of  Congress  in  such  case 
made  and  provided,  and  in  obedience  to  the  express  in- 
structions of  the  post-master  general,  respectively  taken 
and  subscribed,  before  a  magistrate,  in  due  manner 
and  form,  the  oath  prescribed  by  the  said  act  of  Con- 
gress, and  also  the  oathy  in  due  manner  and  foim,  as 
dii*ected  by  (be  post-master  general  aforesaid ;  that  is 
to  say,  an  oath  to  snpport  the  constitution  of  the  United 
States,  and  had  i-especUvely  transmitted  to>  and  caused 
to  be  duly  filed  in  the  general  post-office  certificates^  in 
due  form,  of  the  said  oaths  so  taken  and  subscribed  as 
aforesaid.  Sndihe  said  Defendant  in  fact  says,  that  at 
the  time  when,  &c,  and  for  a  long  time  before  and  af- 
ter, he  had  with  dne  precaution  and  circumspection,  and 
with  aU  reasonable  caie  and  diligence,  and  in  pui*suance 
of  regulations  and  instructions  duly  mfKde  and  issued 
by  the  pf)st-master  general  of  the  U  S.  selected  and  duly 
appointed  and  employed,  two  persons  of  competent  skiB 
and  knowledge^  ofjiair  character  and  ef  kwrwn  good  re- 
pute for  fidelity  and  honesty ;  that  is  to  say,  one  Htnry 
trhetcrojt  and  one  WiUiam  Hewitt,  as  clerks  and  assistants 
in  the  said  post-office,  and  to  attend  regularly,  &c.  for 
the  purpose  of  jicrforming  the  duties  of  the  said  oAce, 
and  to  whom,  and  to  no  other  person  or  persons^  were» 
then  and  there  entrusted,  by  the  said  Defendant,  the 
dutie.s  of  receiving  and  opening  the  mails  brought  to 
the  said  office  for  distribution  or  delivery,  and  of  re- 
ceiving, distributing,  re-mailing,  and  sending  on,  ac- 
cording to  ttic  proper  destination  of  the  same,  aH  maiisy 
letters,  &;c.  there  being  then  and  there  bo  otiier  person 
or  persons  employed  in  the  said  office,  to  whom  the  De- 
fendant had  entrusted  any  agency  in  the  duties  of  the 
said  office,  or  who  were  suffered  by  the  Defendant  to 
inspect  c>r  handle  any  letters,  newspapers^  or  other  ar- 
ticles constituting  a  part  of  any  mail  brought)  ftc.  they » 
the  said  H.  W*  and  W.  H.  upon  being  appointed  and 
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emplayed  as  aforesaidf  and  previous  to  entering  upon  ii^ni.op 
the  duties^  &c.  baTio;»  in  pursuance  of  the  said  of  act        v. 
of  Congress,  and  in  obedience  to  the  instructions  and  mvnroe, 
directions  of  the  post  master  general  aforesaid,  i  espec-  • 
tively  and  duly  taken  and  subscribed  the  oaths  aforesaid, 
apd  duly  traHsmitted  to  and  caused  to  be  filed  in  the  ge- 
.  neral.postroffice,  certificates,  in  due  forni,  of  the  said 
oaths  respectively  so  taken  and  subscribed  as  aforesaid ; 
and  the  said  Defendant  says,  that  if  the  said  letter,  &r. 
was  in  fact  delivered  and  received,  or  in  any  manner 

i;iven  in  charge  at  the  said  post-oflSce,  or  was  in  fact 
raudolently  secreted^  withheld,  and  taken  by  any  [ier- 
son  employed  and  entrusted  by  the  Defendant  to  attend 
in  the  said  office,  for  the  purpose  of  perfoi-ming  tiie  du- 
ties of  tlie  same,  then  such  fraudulent  embezzlement  was 
roithout  any  partkipatwn  or  connivance  wJiatsoever  of  the 
JDefendant,  and  without  any  fraudt  coUusionf  or  other 
mudemtanor  in  qffice  whatsoeroer^  on  the  part  of  the  De- 
fendarUj  or  by  him  done  orpermittedt  but  altogether  with- 
mU  bis  consent  or  knonvUdge,  atid  against  his  iviU^  and 
this  be  is  ready  to  verify,  &c« 

To  the  latter  part  of  tliis  plea,  there  was  a  special 
demurrer  and  joinder.  Because,  1.  Th^  plea  is  argu- 
mentative in  this,  that  it  states  that  the  Dt  fendant  has 
appointed  comp<^tent  and  honest  men  to  do  the  duties  of 
the  said  oflice,  and  therefore  infers  that-  he  himself  is 
not  liable  for  their  negligence ;  and  further,  in  this,  that 
he  states  what  acts  he  did  in  relation  to  his  office,  and 
reasons  from  them  in  his  exculpation.  2.  Bee  ause  the 
jilea  does  not  confess  and  avoid,  nor  deny  the  allega- 
tions of  tlie  said  counts  or  of  any  of  tlicro.  3.  Because 
it  does  not  state  the  nature  and  circumstances  of  error 
or  mistake  supposed  to  be  made  by  his  said  clerks  and 
assistants,  so  as  to  show  that  it  did  not  proceed  from  a 
want  of  reasonable  rare  and  diligence.  4.  Because  the 
plea  amounts  to  the  general  issue.  5.  Because  it  does 
not  set  forth  any  matter  of  law  proper  for  the  decision 
of  the  Court,  but  states  facts  proper  to  be  given  in  evi- 
dence upon  the  general  issue  joined  between  the  parties. 
6.  Because  the  plea  tends  to  draw  from  the  considera- 
tion of  the  jury  to  that  of  the  Court,  matters  of  evi- 
dence  proper  to  be  shewn  only  to  the  jury  on  the  general 
iasiie  ;  and  is  immaterial,  insufficient  and  informal. 
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9WSJM       6.  The  6th  plea  was  to  the  said  Mh  and  9th  counts,  and 
v.        denied  that  the  letterwas  lost  by  the  negligence,  careless- 
MUNROE.  ness,  or  misconduct  of  the  Defendant  in  bis  office — ^upon 
which  the  Plaintifis  joined  issue, 

7.  The  7th  plea  was  to  the  1st  and  Sd  counts,  and 
stated  tliat  the  bank  notes  mentioned  in  those  two  counts 
were  notes  of  the  bank  of  Virginia,  «  which  was  a  bank 
^<  duly  established  under  a  charter  from  the  government 
<<  of  the  state  of  Y irginiiv»  &nd  if  the  sajnc  were  in  fact 
<<  fraudulently  taken,  withheld  and  secreted  by  tbe  De- 
«<  fendant,  or  any  person  employed  and  entrusted  in  the 
**  said  post-office  at  Washington,  then,  acxording  to  the 
«  form  of  the  several  statutes  in  force  within  the  county 
^<  of  Washington  aforesaid,  every  person  so  acting  and 
**  doing,  became  guilty  of  a  felonious  emhe^ixlenient  of 
«<  tlie  same  letter  and  bank  notes,  and  liable  to  suffer 
*»  the  pains  and  penalties  of  felony,  and  ought  to  have 
•♦  been  prosecuted  for  such  crime  accordingly  ;  yet  the 
^<  Defendant  in  fact  saith,  that  no  criminal  prosecution 
*^  whatsoever  has  been  commenced,  nor  any  conviction 
*^  hi^d  against  any  person  or  persons  whatsoever,  in  the 
<<  said  two  counts  of  the  said  declaration,  supposed  to 
«^  be  guilty  as  aforesaid,  and  this  he  is  ready  to  verify,'' 
&c. 

To  this  plea  there  was  it  general  demqrrer  and  join- 
der* 

8.  The  8th  plea  was  to  the  6th  count,  and  denied  that 
the  letter,  &c*  were  received  by  Henry  Wlietcroft  at  the 
post-office  in  Washington,  in  manner  and  form,  &c. 
upon  which  issue  was  joined, 

9.  The  9th  plea  was  to  the  7th  count,  and  denied  that 
the  letter  was  received  by  William  Hewitt  at  the  post- 
office,  &c*  in  manner  and  form,  &c.  upon  which  issue 

was  also  joined, 

10.  The  10th  plea  was  to  the  9th  count,  and  averred 
that  the  Defendant  did  not  unduly,  improperly,  and  ne- 
gligenfly,  delay,  detoin  and  keep  in  the  post-office  at 
Washin,s^ton,  nor  any  where  else,  the  said  letter,  &c.  in 
maiQier  and  form,  &c.  upon  this  plea  also  the  HaintiJPs 
joined  issue. 
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11.  The  ilth  plea  was  to  the  5ib,  6tb»  7th,  and  8th   dunxov 
counts,  and  averred  that,  the  loss  of  the  letter,  &c.  waa        v. 
not  caused  or  produced  by  reason  of  the  same  not  hav-  munkob. 
ing  been  re-mailed  and  sent  on,  at  and  from  the  said 
post-oflSce  at  Washington,  on  the  same  day  of  the  sup* 
posed  arrival  of  the  said  letter  and  bank  notes  at  Uie 
said  post-office,  to  wit,  on  the  1st  day  of  August,  1806, 
and  by  the  same  mail  which,  after  the  said  supposed  ar- 
rival, aftd  fin  the  same  day  departed  from  the  said  post* 
office  at  Washington,  with  letters  for  the  said  town  .of 
Petersburgli,  and  by  the  said  letter  and  bank  notes  be* 
ing  delayed  by  the  said  Thomas  in  the  post-office  at 
Washington,  until  the  departure  of  the  next  succeed* 
ing  mail  of  the  3d  of  August,  in  manner  and  form,  &c* 
Issue  was  also  joined  upon  this  plea. 

12.  The  12tJi  plea  was  to  the  9th  count,  and  was 
precisely  like  the  11th  plea. 

« 

18.  The  13th  plea  was  to  the  2d,  4th,  5th,  6th,  7th, 
8th  and  9th  counts  and  stated  that  the  Defendant,  as  t<i 
his  having  received  the  letter,  &c.  and  having  wilfully 
and  negligently  omitted  to  forwai*d  and  send  on  the 
same,  in  the  mail,  according  to  the  proper  destination 
of  the  same ;  and  as  to  his  having  unduly  kept  and  de- 
tained the  same  in  his  office,  and  as  to  his  having  dis- 
regarded the  duties  of  bis  9aid  office,  and  as  to  the  ne* 
^igence  and  misconduct  in  office  imputed  to  him  the 
Defendant,  he  is  not  guilty ;  and  of  this  he  puts  himself 
upon  the  country,  and  the  Plaintiffs  likewise. 

And  AS  to  the  residue  of  the  allegations,  charges  and 
complaints  of  negligence  and  misconduct  in  the  several 
counts  last  ^aforesaid  above  supposed  to  be  committed 
and  suffered  in  the  said  post-office  at  Washington,  the 
Defendant  fprotesHng  that  he  has  in  all  things  demean- 
ed himself,  in  his  said  office  of  post-master,  as  a  good 
and  faithful  officer  of  the  United  States,  and  that  he  has 
always  exercised  all  practicable  care  and  diligence  to 
baTe  the  business  and  duties  of  the  said  office,  regular- 
ly, duly  and  faithfully  transacted,  performed  and  exe- 
cuted) says  that  at  the  time  when,  &c.  he  took  due  pre- 
caution, &c.  by  selecting  and  appointing  proper  persons, 
&c.  &c.  fsa  in  the  5th  plea)  and  if  the  said  letter,  &c. 
wore  dehvered  at  his  office  at  Washington^  and  if  the 
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oi7irix>p    same  were,  by  reason  of  any  casual  negligence*  mUcon- 
T.        ductf  inadvertanccs  oversight,  error  or  mistake  of  any 

M€KROB.  person  or  persons  so  employed  and  entrusted  in  the  said 
— «— «-i—  office,  not  in  fact  duly  re-nsailed,  forwarded  and  sent  on» 
jccm  sucIi  the  delivery  of  the  said  letter^  &c.  at  the  ssid 
ofli(*e  at  Washington  was  entirely  unknown  to  the  De* 
.fendant,  and  every  such  mi^4)nduct9  &c.  was  likewise 
entirely  unknown  to  the  Defendant,  and  was  not  caused 
or  produced  by  any  misdemeanor  in  office  of  4he  De- 
fendant, nor  willingly  or  knowingly  suffered  or  per* 
mitted  by  bim,  but  was  caused  and  produced  by  the* 
casual,  inadvertent  and  unintentional  mistake,  error 
and  oversight  of  some  pei*son  or  persons  so  appointed, 
&c.,  and  altogether  without  tlie  consent  or  knowledge 
of  the  Defendant,  and  against  his  will*  ,ind  so  the  De- 
fendant says  that  he  took  due  precaution  and  used  all 
reasonable  care,  diligence  and  circumspection  to  cause 
the  said  supposed  letter,  &c.  (i(  ever  in  fact  delivered 
and  given  in  charge  of  the  said  post-office)  to  be  duly 
sent  on  and  forwarded^  &c. ;  and  this  he  is  ready  to 
verify,  &c. 

To  the  latter  part  of  this  pka,  as  pleaded  to  the  bth 
and  9th  counts,  the  Plaintiffs,  by  way  of  replication, 
(pi'otesting  that  the  Deft  ndant  did  not  use  due  care  in 
selecting  proper  persons,  &c. ;  and  that  the  loss  of  the 
letter,  &c.  did  not  happen  without  the  (knowledge,  con* 
sent  and  authority  of  the  Defendant)  say,  &c.  that  the 
letter,  &c.  regularly  anived  at  the  poet-office  of  the 
Defendant  on  the  1st  of  August,  1806,  and  were  re- 
ceived by  him,  and  ought  to  have  been  sent  on  or  caus- 
ed to  have  been  sent  on  by  him  on  that  day  in  the  mail* 
&c.  which  regularly  arrived  at  Petersbnrgh,  and  that 
he  did  not  do  so;  and  did  not  use  due  care  and  diligence 
in  re-maiiinK  and  forwarding  the  same,  and  did  delay 
and  detain  the  same  unduly,  negligently  and  improper- 
ly, whereby  the  same  have  been  lost,  &c.  without  tins, 
that  the  loss  of  the  said  letter,  &c.  was  caused  or  pro- 
dticed  by  any  act  without  the  control,  knowledge  or  au- 
thority of  tiie  Defendant  in  bis  office,  and  which»  by 
using  due  and  rea^^onable  diligence  in  his  said  olBce,  be 
could  not  have  prevented*  And  this  they  are  ready  to 
verify,  &c. 

To  this  repBcation  the  Defetfdant  djemnrred. 


■■ 
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To  the  latter  part  of  the  IStfa  plea,  2a  pleaded  to  the  Dirifup 
!8d,  4th,  etby  7tfa  aad  8tli  cuants,  the  Plaintifis  demur-        -o. 
red*  MumioE* 


14.  The  i4th  plea  was  to  the  same  counts,  and  was 
the  same  in  sabstaaoe  as  the  ISth;  and  the  Plaintiffs 
demorred  to  it  as  a  plea  to  the  2d,  4tb,  6th,  7th  and  8th 
counts,  and  replied  to  it  as  a  plea  to  the  5tli  and  9th 
counts,  to  which  replication  the  Defendant  demurred. 

15.  The  15th  plea  was  to  the  same  counts  as  the  13th 
plea,  and  was  like  it^  except  that  it  averred  that  if  there 
was  any  error  or  omission^  &c.  it  was  without  the  De- 
fendant's knowledge  and  consent,  and  without  any 
JravAy  or  ivUful,  or  gro$s  negligence  of  any  person  by 

him  employed. 

To  this  plea  W€i*e  the  same  replication  and  demurrer 
as  to  the  15th. 

16.  The  16th  plea  was  to  the  2d,  4th,  5th,  6th,  7th, 
Sth  and  9th  counts,  and,  after  protesting  as  in  the  ISth 
plea,  and  admitting  that  the  letter,  &c.  were  noti^.duly 
remailed  and  sent  on  by  the  mail  of  the  1st  of  Au'gust 
as  it  ought  to  have  been,  avers  that  it  wiis  sent  on  by 
the  next  maiJ,  which  left  Wasivington  on  tiie  3d  of  Au- 
gust, and  after  departing  from  the  post-oflBce  at  Wash- 
ington, and  being  entirely  without  the  cai-e  and  custody 
of  the  Defendant,  and  of  ty try  person  employed  in  his 
post-ofBce,  were  taken  and  embezzled  by  some  person 
or  persons  as  yet  undiscovered  and  unknown,  and  so 
lost  to  the  PlaintilTs  without  any  participation,  oonni- 
vance,  procnnnenc,  consent,  or  knowledge  of  the  De- 
fend ant,  or  of  any  person  employed  or  entrusted  in  his 
post-office. 

To  this  plea  as  pleaded  to  the  2d,  4th,  5th,  6t!i  and 
7th  counts  the  Plaintiffs  demanded ;  and  as  pleaded  to 
the  Sth  and  9tfa  counts  they  replied  in  substance  that 
hy  reasonable  care  and  diligence  the  letter,  &c.  might 
have  been  sent  on  by  the  mail  of  the  1st  of  August,  and 
was  natp  and  tl^at  the  loss  happened  thereby;  and  con- 
cluded to  the  country. 

To  this  replication  the  Defendant  demurred. 
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DtNLOP  ±7.  The  17th  pica  was  to  the  ad,  4th,  5th,  6tti,  7ti%, 
V.        8th  and  9th  counts,  and  was  iite  the  leth  plea  in  M 

Mt-iTROB.  respects,  except  that  it  concluded  with  the  following 
>  traverse,  viz. :  «  witfioui  thisj  that  the  loss  of  the  said 
<«  letter  and  bank  notes  aforesaid  was  caused  or  pro« 
**  duced  by  reason  of  the  same  not  having  been  re*niall-' 
**  ed  and  sent  on,  as  aforesaid,  in  die  mail  of  the  ist  of 
^<  August,  as  aforisaid,  according  to  the  post-master 
**  general's  instructions  as  aforesaid,  instead  of  having 
<<  been  delayed  for  the  next  succeeding  mail  of  the  ad 
<<  of  the  same  August  as  aforesaid,  and  re-mailed  and 
**  sent  on  in  that  mail  as  aforesaid."' 

On  this  plea  as  pleaded  to  the  9th  count,  the  Plaintiff 
took  is^ue  upon  the  traverse,  and  demul^red  to  the  plea 
as  pleaded  to  all  the  other  couTits. 

18.  The  18th  plea  was  to  the  5th,  6tl],  rth,  8th  and 
9th  counts,  and,  after  .protesting  as  in  the  13th  plea, 
averred,  that  according  to  the  duly  established  regula- 
tions of  the  post-office,  and  the  instructions  of  the  post- 
master general  in  the  declai*ation  mentioned,  and  then 
in  fid)  force,  alf  letters,  &c.  put  into  the  post-office  at 
Philadelphia  directed  to  Petersburgh,  ought  to  have 
been  put  up  in  a  separate  and  distinct  mail,  directed  to 
Petersburgb,  which  mail  ought  to  have  been  sent  on 
through  the  several  intermediate  post-offices,  from 
Philadelphia  to  Petersburgh,  and^which,  according  to 
the  regulations  anfl  instructions  aforesaid  could  Jiot 
have  been  properly  opened  either  at  the  post-office  in 
Washington,  nor  at  any  other  intermediate  post-office 
on  the  route  from  Philadelphia  to  Petersburgb,  for  any 
purpose  whatever;  and  no  such  letters,  &c.  ought,  ac- 
cording to  the  said  regulations  and  instructions,  to  have 
been  put  up  and  sent  on  in  any  mail,  which,  accoi*ding 
to  tlie  .direction  of  the  same,  and  the  said  regulations 
and  instructions,  could  have  been  properly  oi)ened  at 
tl|c  post-office  in  Washington  to  be  there  distributed 
and  re-mai!ed  previous  to  being  sent  on  and  forwarded 
to  Petersburgb ;  and  that  the  letter,  &c.  ought  not  to 
have  been  put  up  and  sent  on  from  the  post-office  at 
Philadelphia  in  any  mail  to  be  opened,  distributed  and 
rc-mailed  at  the  post-office  at  Washington,  but  in  a 
separate  and  distinct  mail,  directed  to  Petersburgb,  and 
tn  be  sent  on  through  the  post-office  at  Washington, 
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Without  being  there  opened,  distributed  or  rc-mailed.   dvnlop 
Whereas  the  said  letter,  &c.  was  not,  &c.  but  together        v. 
Mritb  all  the  otiier  letters  sent  by  the  same  post,  and  di-  mvhroe* 
rected  and  destined  for  Petersburgb,  was  contrai^  jto 
the  said  regulations,  &c.  sent  on  from  Philadelphia  in  a 
mail  whic^,  according  to  the  direction  of  the  same,  and 
the  said  regulations,  &c.  was  to  be  opened  at  the  post- 
office  in  Washington  for  the  purpose  of  being  distri- 
buted and  re*mailed,  &x}. ;  and  the  Defendant  says  that 
it  the  said  letter,  &c.  had  been  put  up  in  a  distinct  anil 
separate  mail  directed  to  Petersburgb,  it  would  have 
beeya  duly  s<^nt  on  in  the  mail  of  the  first  of  August^ 
and  so  the  delay  was  occasioned  by  the  erroneous  and 
irregular  manner  in  which  the  letter  was  \mt  up  and 
sent  on  from  Philadelphia,  and  not  by  the  negligence^ 
carelessness  or  misconduct  of  the  Defendant  in  his  of- 
fice: *t  without  this  that  the  said  letter  was  put  and  for- 
''  warded  in  the  n^il  at  and.  from  Philadelphia,  and  de- 
''  livered  at  the  said  past-office  in  Washington  in  any 
'^  other  manner  than  as  aforesaid,  and  this  ho  is  ready 
"  to  verify,**  &c. 

To  this  plea,  as  pleaded  to  the  5th  count,  the  Plaintiffs 
demurred ;  and  as  pleaded  to  the  other  counts,  they  re- 
plied, and  (after  protesting  that  the  post- master  at 
Philadelphia  was  not  bound  to  send  on  the  letter  in  a 
sepai*ate  mail  ilirected  to  Petersburgh,  &c«  and  protest- 
ing that  the  loss  of  the  letter  or  the  delay,  &c.  was  not 
Qcpasioned  by  the  supposed  erroneous  manner  in  which 
it  was  put  up  and  sent  oni  from  Philadelphia)  for  repli- 
cation said^  that  the  letter,  &c«  was  put  up  and  forward- 
ed by  the  post-master  at  Philadelphia,  according  to  the 
said  instructions  of  tho  post-master  general^  in  a  mail 
addressed  '*  SotMern,^*  containing  the  letters  addressed 
to  places  in  Virginia^  and  was  thereafter  duly  and 
regularly  placed  in  the  post-office  '*n  Washington  on  the 
Ist  of  August  to  be  re-mailed  and  sent  on  in  the  mail  of 
that  day,  and  that  the  delay  and  loas  were  not  occasion- 
ed by  any  error  or  irregularity  in  the  manner  in  which 
it  was  put  up  and  sent  on  from  Philadelphia,  but  was 
occasioned  by  the  want  of  due  and  reasonable  care  and 
diligence  in  the  performance  of  the  duties  of  the  post- 
office  at  Washington  on  the  first  of  August;  and  com 
eluded  to  the  country.- 
VOL*  VII.  s* 
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BUHXOP       To  thU  repUcatioh.ihe  Defendaot  demurr<^. 

r. 
MWBos.      All  the  demurrers  were  decided  by  the  Court  below 
..........  in  fiavor  of  the  Plaintiffi. 

Upon  .the  trial  of  the  iflsues  of  fStct  the  PIauitifi&  took 
seven  bille  of  exception. 

1.  Tlie  first  bill  of  exception  stated  that  the  Plaintiffs 
offered  evidence  to  the  jury  tliat  tiie  Defendant  was 
deputy  post-master  at  the  city  of  Washington  from  the 
1st  of  January,  1806,  until  the  time  of  trial,  and  had 
under  his  management  and  direction  the  affairs  and 
business  of  the  post*office  at  that  place;  and  the  Plain- 
tifib  produced  and  read  to  the  jury  tlie  printed  instruc- 
tions of  the  post-master  general  of  tlie  United  States; 
and  proved  by  a  witness  that  those  were  the  instruc- 
tions delivered  to  the  Defendant  for  his  government  in 
the  duties  of  his  office  as  deputy  post-master  in  the  city* 
of  Washington.  The  Plaintiffs  further  produced  to  the 
jury  evidence  that  they  had  i  2,000  in  bank,  notes  in 
the  hands  of  Walker  and  Kennedy,  merchants  at  Phila- 
delphia, and  that  that  sum  of  mo«iey,  in  bank  notes, 
was  enclosed  in  a  sealed  letter  and  directed  to  the  Plain* 
tiffs,  at  Petersburgh  in  Virginia,  the  place  of  their  resi- 
dence, and  put  into  the  postoffice  at  PhUaddphia,  and 
was  by  the  post-master  at  that  place  forwarded  in  the 
mall  addressed  to  the  state  ^  VW^nia  on  the  Slst  of 
July,  1806.  That  it  arrived  in  due  course  tfpa$t^  the 
post-office  in  tlie  city  of  Washington  unAec  the  ct^  and 
management  of  the  Defendant.  That  it  was  the  duij 
of  the  office  at  Washington,  as  a  distributing  office,  to 
open  the  said  mail  so  addressed,  and  to  forward  to  Pe- 
fersburgh  in  Virginia  the  said  letter  according  to  its 
address.  That  the  said  letter  was  lost  and  never  arrived 
at  the  post-office  in  Petersburgh  nor  came  to  the  hands 
of  the  Plaintiflb,  and  that  tl^  same  was  demanded  of 
the  Defendant,  who  denied  he  was  liable  for  it  It  was 
admitted  that  the  course  of.  conveying  the  mail  from 
Phjiadelphia  to  Petersburgh  is  as  follows:  the  Virginia 
mail,  tied  with  a  string  and  wrapt  in  papers,  is,  with 
many  other  mails  similarly  securad,  enclosed  in  a  lock- 
ed portmanteau,  and  sent  by  stage  to  the  city  of  Wash- 
ington, distant  IM  miles.  No  person  or  post-office  be- 
tween Philadelphia  and  Washington  is  legally  auUio- 
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rized  to  open  the  miQ  addreaaed  to  Yirgiof  a  j  bat  the  nvnuof 
portmaiiteaa  is  anlocked  and  opened  at  the  Baltimore        t. 
post-office,  and  the  various  mails  are  there  taken  out  of  mithbob. 
the  portmanteau^  in  order  to  select  the  Baltimore.  maU.  — *.^— «* 
IVhen  the  mail  arrives  at  the  post-office  in  Washington 
Uie  mail  addressed  to  Virginia  is  opened  in  said  office 
as  a  distributing  officot  and  the  letters  addressed  to  Pe- 
teisbuf^h  assorted^  tied  aifd  wrapped  as  aforesaidf  and 
put  into  a  mail  addressed  to  the  post-office  at  Peters- 
burgh.   The  said  Petersburgh  mail  so  tied  and  wrapped 
Is,  with  many  other  mails,  put  into  the  portmanteau, 
which  is  locked  and  opened  on  the  routo  only  at  Pre- 
dericksburgh  and  Richmond.   But  the  said  Petersburgh 
ipail,  wrapped  in  paper  and  tied  with  a  string  as  afore- 
said, though  it  may  properly  be  taken  out  of  the  port- 
manteau wifli  the  other  mails  at  Fredericksburgh  and 
Richmond  as  aforesaid,  cannot  be  legally  opened  at  any 
'  office  between  Washington  and  Petersburgh.    Where^ 
upon  the  Plaintills'  counsel  prayed  the  Court  to  instruct 
the  jury,  that  if  they  should  find  the  above  facts  to  be 
true  the  Plaintiffs  were  entitled  to  recover  in  this  case 
on  their  2d  count,  unless  the  Defendant  should  prove 
the  said  letter  to  have  been  forwarded  from  his  office  in 
the  time  and  manner  prescribed  by  law  atid  the  mid  tft- 
struetioHS  of  the  post-master  general;  which  opinion  the 
Court  refused  to  give. 

5L  The  Sd  bill  of  exceptions  stated  the  same  facts,  . 
and  that  thereupon  the  Plaintifls'  counsel  prayed  the 
Court  to  instruct  the  jury  that  if  they  should  find  those 
&cts  to  be  true,  then  the  Plaintiffs  were  entitled  to  re- 
cover in  this  case  upon  their  ith  and  5th  counts,  unless 
the  Plaintiff  should  prove  the  said  letter  to  have  been 
forwarded  from  his  office  in  reasmtMc  timet  and  in  the 
nmanner  prescribed  by  law  and  the  instructions  of  the 
post-master  general;  which  instruction  the  Court  re<f 
fused  to  give. 

3.  Tbe  $A  biU  of  exception  stated,  that,  in  addition 
to  the  above  facte,  the  Plaintiffs  offered  evidence,  under 
Ae  issues  joined  on  the  6th  and  10th  pleas,  to  prove 
that  the  lett^  and  bank  notes  were  lost  by  the  negli^ 
mice  and  carelessness  of  Henry  Wheteroft  and  William 
Hewitt  sworn  clerks  and  assistonte  employed  by  the 
Qefiendant  in  his  said  post-office;  and  also  oertain  acta 
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pvKLow    of  omission^  undue  delay  and  detention  of  tiie  said  letter 
and  bank  notes  by  Huch  clerks  and  assistants  of  the  De-r 


V. 


MfrimoB.  feodant;  to  the  competency  of  which  evidenee  to  supr 
port  the  issues  joine^l  on  the  6th  and  10th  pleas  on  the 
part  of  Plaint iffsy  the  Defendant  objected;  and  the 
Court  was  of  opinion  that  under  those  issues  such  evi- 
dence was  incompetent,  and  refused  to  suffer  the  same 
to  be  given  to  the  jury  under  those  issues;  and  instruct* 
ed  the  jury  that  the  Defendant  was  not  liable  under 
those  issues  for  any  acts  or  omissions  of  his  said  clerks 
and  assistants:  to  which  refusal  and  opinion  the  Piain- 
tifls  excepted.  • 

4.  The  Mh  bill  of  exceptions  stated  that  the  Plaintiffs 
otfered  evidence  of  the  facts  stated  in  their  5th  and  8th 
counts^  and  moved  the  Court  to  instruct  the  jury  that 
if  they  should  believe  from  the  evidence  that  the  letter 
and  bank  notes  were  duly  delivered  into  the  Defendant's 
post-office,  tiien  it  was  incumbent  on  the  Defendant  to 
prove  that  the  same  were  duly  forwarded.  And  if  the 
jury  should  further  believe  that  the  same  were  not  so 
forwarded  and  had  become  lost,  then  it  was  incumbent 
on  the  Defendant  to  prove  that  the  same  were  not  lost 
by  any  undue  negligence  or  unreasonable  detention  of 
himself  or  any  person  employed  by  him  in  his  office; 
which  instruction  the  Court  refuaed  to  give;  but  in«> 
structed  them  that  if  the  jury  should  believe  from  the 
evidence  that  the  letter  and  hank  notes  were  duly  deli- 
vered  into  the  Defendant's  office,  then  it  was  incumbent 
on  the  Defendant  to  prove  that  the  same  were  duly  for- 
warded; and  if  the  jury  should  further  believe  that  the 
same  wei-e  so  delivered  and  were  not  so  forwarded,  and 
had  become  lost  in  consequence  thereof;  then  it  was. in- 
cumbent on  the  Defendant  to  prove  that  the  same  were 
not  lost  by  any  undue  negligence  and  unreasonable  de- 
tention of  himself  or  any  other  person  employed  by  him 
in  his  office. .  To  which  refusal  the  Plaintiffs  excepted. 

5.  The  5th  hill  of  exceptions  stated,  in  addition  to 
the  facts  before  stated,  that  the  Plaintiffs  offered  in  evi- 
dence a  ropy  of  a  post-bill  from  Philadelphia,  of  the 
Slst  of  July,  1806,  (shewing  that  a  letter  whose  pos- 
tage was  one  dollar  and  20  cent^,  corresponding  with 
the  postage  upon  the  letter  in  question,  was  chaifped  in 
the  postrbiU  fropi  Piiiladelphia  to  the  state  of  Yirgima,) 
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and  offered  to  proTe  that  the  post-biti,  of  which  it  was  a  duhxop 
copy,  was  received  at  the  Defendants  post-office  with  v» 
letters  in  the  mail  from  Philadelphia.  And  the  Defen-  mvnsob. 
dant  offered  evidence  to  prove  that  it  never  was  Uie 
custom^  until  after  the  report  of  the  loss  of  the  letter  and 
bank  notes  in  question,  for  the  actual  contents  of  the  mails f 
sent  to  the  said  office  for  distribution,  to  be  compared 
with  the  contejUs  noted  in  the  accompan^ng  pMt-bilU ;  ex« 
cept  that  it  was  customary  to  examine  the-column  of 
paid  letters  in  order  to  see  whether  as  many  jiatd  letters, 
and  of  the  same  amount  of  postage,  came  on  in  tlic  mail; 
that  this  was  done  because  the  deputy  post-master  had 
to  account  to  the  post-master  general  for  all  letters 
sent  on  from  his  office  and  marked  paid;  whether  origi- 
niJly  put  into  hts  office,  or  coming  there  in  mails  for 
distribution ;  and  according  to  the  routine  of  office,  tiny 
deficiency,  appearing  on  the  arrival  of  the  mail»  inHhe 
amount  of  postage  marked  in  his  post-bill  as  ^  paid,^' 
would  be  chargeable  to  him ;  that  in  no  other  reject 
was  any  attention  paid,  or  notice  taken,  whetlier  the 
actual  contents  of  the  mail,  as  to  any  ktters  not  marked 
<*  paid,'*  corresfponded,  or  not,  with  the  post-bill.  That 
if,  by  accident,  any  variance  between  the  post-bill  and 
the  actual  contents  of  the  mail  received  for  distribution, 
was  discovered,  it  would  never  be  noted  in  the  office, 
inasmuch  as  the  printed  fori^^y  furnished  to  the  Defen- 
dant and  other  deputy  post^rmasters,  from  the  post-mas- 
ter general  for  the  account  of  mails  j^  distributionf  con- 
tained no  column  for  noting  letters  either  over-charged, 
or  under-charged,  or  miss-sent,  such  as  are  to  be  found 
in  the  form  furnished  for  account  of  mails  for  d€livc7^^ 
and  marked  No.  1,  in  the  schedule  annexed  to  the  in- 
structions of  1804f« 

Whereupon,  the  Plaintiffs  prayed  the  Court  to  in- 
struct the  jury  that  if  they  believed  from  the  evidence 
that  the  copy  of  the  post-bill  produced  was  a  true  copy 
of  the  post-bill  sent  on  from  PhUadelphia  to  tlie  Wash- 
ington post-office,  and  that  the  same  was  received  with 
letters  in  tlie  mail  from  Philadelphia  at  the  Defendants 
office,  then  the  jury  ought  to  presume  that  the  letters 
accompanying  the  said  post-bill  corresponded  therewith, 
unlesd  the  Defendant  should  prove  the  contrary ;  which 
instruction  the  Court  refused  to  give  as  prayed;  but 
imtmcted  the  jury  that  it  is  Qonlpetent  for  themi  from 
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itvmoT   those  cjrcmiistaiicefliy  so  to  presume;  and  to, decide  up*^ 
T,        on  tJie  force  of  such  presumption  from  idl  the  drcum- 
MuiraoB*  stances  proved  in  the  case;  to  which  refusal  and  in- 
...........  struction  the  Plaintiffs  excepted. 

6.  The  6th  exception  was  to  the  refusal  of  the  Court 
to  suffer  a  witness  to  be  asked  Yirhether  the  printed  gen- 
eral instructions  from  the  post-master  general  given  to 
the  deputy  post-masters  in  ±80^,  supers^td  those  before 
given  to  the  post-master  in  Philadelphia  in  1800 ;  both 
instructioiis  having  been  produced  and  read  in  evidence 
lothejury, 

7.  The  7th  bill  of  exceptions  stated  that  the  Plaintiffs 
offered  evidence  tg  **  prove  the  $everal  aUegatians  in  the 
*^  smd  declaration;  and  further  offered  in  evidence  the 
^siPireral  printed  instructions  of  the  post-master  gen-; 
^  eral  (th^to  annexed)  and  also  the  depositions  (tl^rer 
<<  to  annexed  and  which  tended  to  prove  the  dellveiy  of 
<<the  letter  and  JianiL  notes  into  the  post-office  at  Phila- 
^  delphia,  and  their  arrival  at  the  post-office  in  Wash- 
^  ington.)    And  the  Defendant  offered  evidence  to  prove 
<*that  Petersburghy  ever  since  the  1st  of  November, 
<<1804»  was  a  distributing  post-office  as  established  by 
**  the  said  instructions ;  that  after  the  said  instructions 
<<it  was  the  practice  of  post-officeSf  (except  that  of 
**  Philadelphia)  in  which  letters  were  deposited  for  Pe- 
<^tersburghy  to  put  the  same  up  in  a  separate  mail  ad- 
« dressed  to  P^rsbugh^  and  not  in  the  Yir^nia  state 
<<mail.     That  the  Philadelphia  post-office,  since  the 
'<  said  1st  of  August,  1806,  and  not  before^  has  adopted 
**  the  same  practice.    That  the  Virginia  state  mail  above 
<«  mentioned  contained  tlie  letters  directed  to  the  several 
*^  post-offiqes  in  Y irginia,  except  Norfolk  and  Richmond, 
^^and  also  tlie  letters  directed  to  the  states  of  Ohio  and 
«  Kentucky ;  and  that  before  th^  letters  for  Petersbugh 

'  **  contained  in  the  said  mail  could  be  distributed  and 
<<  re-mailed,  it  was  necessary  to  assort  and  distribute  the 
»<  whole  contents  of  the  said  mail. 

<«TiiG  Plaintiffs  then  moved  the  Court  to  instruct  the  ju- 
<<ry,  tiiatifthey  should  believe  from  the  evidence,  thattte 
<<  letter  and  ttie  bank  notes  in  the  declaration  menti^aodt. 
<<  were  put,  at  the  post  office  in  Philadelphia,  in  a  bun-. 
<<  die  superscribed  ^<  ^tiytnta  state  mails,^^  and  that  it 
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f^had  been*  since  the  year  1800,  and  was  the  practice^  DiniX4i» 
•'  in  the  said  Philadelphia  post-office  daring  tlie  months        v. 
*f  of  July  and  August^  1806,  to  send  letters  for  delivery  mithbob. 
«at  Petersbugh,  Virginia,  in  that  manner;  and  that  all  ■■■ 

« letters  in  the  Virginia  state  mail,  for  Petersburgh, 
<«  Yirginia,  brought  to  the  Defendant's  office,  had  been 
<<  UBuMy  re-mailed,  distributed,  and  sent  on  from  th^ 
<' post-office  k£pt  by  the  Defendant,  to  Petexsburgh 
**  aforesaid ;  and  should  be  ftirther  of  opinion  that  mb 
''said  letter*'  containing  the  said  bank  notes,  was  deli- 
ct rered  in  the  said  bundle  superscribed  «  Virginia  state 
«mail,''  on  die  irst  day  of  August,  1806,  in  the  said 
<<  office  of  the  Defendant,  and  In  due  time  to  be  re-mailed, 
«  distributed  and  sent  on  by  the  Dfendant  on  the  first 
•<day  of  August,  1805,  from  his  aforesaid  office,  in  a 
<«  bundle  addressed  to  Petersburgh,  Virginia,  then  it  was 
'<  the  duty  of  the  said  Defendant  to  have  re-mailed,'  dis- 
''  tributed,  and  sent  on  the  said  letter  by  the  mail  which 
''  left  the  Washington  post-office  on  the  said  first  day 
'^  of  August,  1806;  and  if  they  farther  believe  that  this 
*<  was  not  so  done,  or  caused  to  be  done  by  the  said  De- 
«  fendant,  that  it  is  incumbent  on  the  Defendant  to  make 
'<  out  a  just,  reasonable  and  sufficient  excuse  for  the 
'^omission."  which  instruction  the  Court  refused  to 
give  as  prayed ;  and  Uie  Plaintiflb  excepted. 

The  ikct  of  congress  of  March  2d,  179§,  Vol.  4,  p.  BOB, 
establishes  a  general  post-office  at  the  seat  of  govern- 
ment of  the  United  States,  under  the  direction  of  a  post- 
master general ;  and  enacts  that  he  shall  establish  post- 
offices,  and  appoint  post-masters  at  all  such  places  as 
shall  appear  to  him  expedient,  on  the  post-roads  that 
are  or  may  be  established  by  law.  And  that  he  shall 
give  the  post-masters  instrucHms  relative  to  their  du- 
ty;  and  shall  obtain  from  them  their  accounts  and 
vouchers,  &c.  once  in  three  months  &c.  That  all  per- 
sons employed  in  th^  care  of  the  mail  shall  take  an  oath 
faithfully  to  perform  the  duties  required  of  them,  and 
abstain  from  every  thing  forbidden  by  the  laws  in  rela- 
tion to  the  establishment  of .  the  post-office  and  post- 
roads  within  the  United  States.  That  every  post-mas- 
ter shall  keep  an  office  in  which  one  or  more  persons 
shall  attend  at  such  hours  as  the  post-master  general 
shall  direct,  for  the  purpose  of  perfonning  the  duties 
thereof,  and  all  hiters  brought  to  any  post-office  half 
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BTTNLOP  an  hour  before  the  time,  of  making  up  the  mail  of  such 
V.        office,  shall  be  forwarded  therein  ;  except  at  such  post- 

MUXROEi  offices  where,  in  the  opinion  of  the  post-master  general^ 
it  requires,  more  time  for  making  up  the  mail^  and 
which  he  shall  accordingly  prescribe  ;  but  this  shall  in 
no  case  exceed  one  hour. 

That  if  any  person  employed  in  any  'of  the  depart- 
ments of  the  general  post^ffice  shall  secrete,  embezzle, 
or  destroy  any  letter  with  which  1ie  shall  be  entrusted, 
or  which  shall  have  come  to  his  possession,  and  intended 
to  be  conveyed  by  post,  containing  any  bank  note,  &c. 
he  shall,  on  conviction,  be  publicly  whipped  not  ex-^ 
cceding  forty  stripes^  and  be  imprisoned  not  exceeding 
ten  years. 

That  the  post-master  general  be  authorized  to  allow 
lo  the  post-masters,  respectively,  such  commission  on 
the  monies  arising  from  the  postages,  or  shall  be  ade- 
quate to  their  respective  services  and  expenses;  not 
exceeding,  &c. 

The  instructions  of  the  post-master  general,  issued 
in  pursuance  of  this  act,  to  the  post-masters  in  1804, 
required  that  every  person  employed  in  a  post-office  as 
assistant  or  clerk  should  take  the  oath,  and  send  a  cer- 
tificate thereof  to  the  general  post-officr*  That  every 
jmst-master  should  be  respansibU  *^for  the  care  and  fidtU-^ 
*<  ty  of  every  person  so  employed.*'  That . "  the  post- 
«« masters  at  distributing  offices  are  to  distribute  and, 
**  re-mail  all  letters  and  packages  before  the  departure 
'<  of  the  mail,  and  on  no  account  delay  them  a  sing^posL 
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The  verdict  and  judgment  of  the  Court  below  being 
for  the  Defendant,  the  Plaintiffs  brought  their  writ  of 
error. 

*  ^  • 

F.  S.  Key  and  C.  Lee,  for  the  Tlaiviijfs  in  error. 

The  3d  bill  of  exceptions  brings  into  view  the  ques- 
tion, whether  the  negligence  of  the  Defendant's  clerka 
can  be  given  in  evidence  to  prove  an  allegation  of  ne- 
gligence of  the  Defendant  himself;  which  necefiBarily 
involves  the  question  whether  the  Defendant  is  liable 
fbr  the  negligence  of  his  clerks.    This  bill  of  excep- 
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tion^  arose  upon  the  issues  joined  on  the  6th  and  10th   DuirLo:i^ 

E]^a3«    Th^  6th  plea  was,  that  tlie  letter  was  not  lost        v* 
Y  {he  negligence  or  misconduct  of  the  Defendant  in  his  Mumaos. 
office— 4tnd  the  10th  was,  tliat  the  Defendant  had  not  — -  ■■■  . 
negligently  or  improperly  delayed  or  detained  the  letter 
in  ti^e  office* 

Tbe  law  in  i*espect  to  the  liability  of  the  post-masler 
generial  is  admitted  to  be  the  same  here  as  it  is  stated  in 
14*  It  Despencers  case»  (Cowp..  754.)  to  be  in  England. 
But  the  opinion  of  lord  Mansfield,  in  tliat  case,  clearly 
shows  that  the  action  lies  in  the  present  case.  In  the 
case  of  Bnicker  v.  Fronwnif  6  T.  R.  659,  i%  is  decided 
that  a  declaration  which  charges  the  Defendant  with  nc- 
^gence^  is  supported  by  proof  of  the  negligence  of  his; 
servant  Where  the  negligence  is  in  a  post-office,  it  is 
scarcely  possible,  in  any  case,  for  a  Plaintiff  to  know  ^ 

exactly  to  which  of  the  persons,  employed  in  the  office, 
the  negligence  is  to  be  attributed.  If^  as  the  Court  be- 
low decided,  the  DeCendant  is  liable  for  the  negligence 
of  his  clerks,  it  seems  to  be  immaterial  whether  the  de-  ^ 
claration  state  the  neglect  to  be  on  the  part  of  the  Defen- 
d;smt  or  of  his  clerks ;  or  state  it  in  the  alternative.  A 
collector  of  the  revenue  is  liable  for  his  deputies,  al- 
though they  are  sworn  officers.  Yet  the  secretary  of 
the  treasury  is  not  liable' fur  the  collectors.  So  the 
marshal  is  liable  for  his  deputies,  who  are  also  sworn 
officers,  and  who  give  bond  for  the  faithful  discharge 
ot  their  duty.  Why  should  there  be  a  difierence  in  the 
case  of  a  post-master  ? 

The  4th  exception  is,  that  the  Court  refused  to  in- 
struct the  jury,  that  proof  of  negligence  and  loss 
raised  a  presumption  that  the  loss  was  a  consequence 
of  the  negligence,  unless  tlie  contrary  be  shown.  Or, 
in  other  words,  the  Court  below  decided,  that  proof  of 
negligence  and  loss  did  not  throw  the  burden  of  proof 
on  the  defendant,  to  show  that  tlie  loss  was  not  a  con- 
sequenqe  of  the  negligence.  To  oblige  the  Plaintifi9  to 
prove,  that  the  loss  was  a  consequence  of  that  negli- 
gence, was  to  impose  upon  them  an  impossibility  in  the 
nature  of  things. 

The  6ih  exception  is  to  the  refusal  of  the  Court  to 
instruct  the  jury^  that  they  (Mght  to  infer  that  the  con- 
TOIi.  VII.  35 
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di7NLop   tents  of  tlie  mail  firom  Philadelphia  corresponded  With 
V.        the  post-bill  wiien  it  was  received  at  the  Washington 
MtTJYKoe.  oflicey    unless  the  Derendant  should  prove  the  con* 
trary. 

What  a  jury  may  infer  from  facts  proved;  is  a  ques* 
tion  of  law  for  the  Court  to  decide.  And  what  a  jury 
may  thus  infer,  they  are  bound  in  law  to  infer,  unless 
the  contrary  be  proved.  The  Court,  thfetefore,  ought 
not  to  have  left  the  matter  entirely  to  the  jury,  but  to 
have  given  the  instruction  as  prayed. 

Presumptions  are  inferences  of  law.  Thns  from  long 
possession,  the  Court  will  instruct  the  jury  that  they 
ought  to  presume  a  deed.  So  from  evidence  of  payment 
of  the  last  ten  years  rent,  the  jury  ought  to  presume  all 
the  former  rents  were  paid.  So  in  trover,  from  evi- 
dence of  a  demand  and  refusal,  the  jury  ought  to 
presume  a  conversion.  So,  if  stolen  goods  are  found 
in  posses^n  of  a  man,  ttie  jury  ought  to  presume  that 
he  stole  them,  unless  the  contrary  be  shewn. 

The  7th  exception  raises  the  question  Ivbether  the  Be- 
fendant  was  not  bound  to  re-mail  and  send  on  the  let- 
ter, according  to  law,  and  the  instructions  of  the  post- 
master general,  although  the  mail  arrived  at  his  office 
«         in  an  irregular  manner. 

Upon  this  point  the  5th  section  of  the  post-office  law, 
(yd.  4f,  p.  507,)  and  the  instructions,  are  decisive* 
These  instructions  being  given  in  conformity  with  the 
law,  become  part  thereof,  and  are  equally  binding. 

Tones  and  Morseli.,  contra. 

All  the  questions  in  this  case  are  resolved  into  oiie, 
viz.  On  which  side  was  the  burden  of  proof  in  certain 
stages  of  the  trial.  All  the  exceptions  are  grounde'd 
upon  the  idea,  that  it  was  only  necessary  Ibr  the  Plain* 
tiffs  to  show  negligence  in  the  office,  and  a  loss  of  the 
letter^  without  showing  that  the  loss  was  a  consequence 
of  the  negligence. 

/^ 

We  admit  that  the  Defendant  is  liable  for  any  loss 
happening  by  his  own  negligence — ^but  we  deny  that  he 
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is  UftUe  for  that  of  bis  clerks.    The  act  of  Congr^s   dunlof 
requires  that  the  Defendant  should  employ  clerks,  and        v. 
that  they  should  be  sworn,  and  imposes  specific  penal-  munroe;. 

ties  upon  each  person  employed  ip  tlie  oiGce  for  his  own 

misconduct  They  are  all  public  officers,  and  liable  to 
be  chai^ged  ex  ddidu  qfftciu  The  post-master  is  only 
bonnd  to  use  due  care  and  circumspection  in  selecting 
proper  clerius.  He  is  not  like  a  common  carrier,  who 
receives  hir^  in  proportion  to  the  risk,  and  the  vsdue  of 
the  article.  Be  has  only  a  compensation  for  his  trou- 
ble in  the  office.  The  liability  of  a  master  arises  fnim 
his  supposed  assent,  arising  from  the  fact  that  tlie  ser- 
irant  is  employed  for  the  benefit  of  the  master.  But 
here  the  clerk  does  not  act  for  the  post-master,  but  for 
the  public,  T)^^  servant  must  be  employed  in  the  busi- 
ness of  the  master  and  for  his  benefit^  or  the  latter  will 
not  be  liable. 

j0HN8OKf  J.  It  hss  never  been  attempted  to  assimi- 
late him  to  a  commoq  carrier.  He  has  nothing  to  do 
with  the  carrying  of  the  malL 

Jones.  It  is  decided  in  England,  that  the  post-mas- 
ter  general  in  England  is  not  liable  for  his  deputies. 
Lane  v.  Cotton.    1  Ld»  Bay.  647.    1  ISalk.  17. 

The  instructions  from  our  post-master  general  to  the 
post-masters,  that  they  should  be  liable  for  their  depu- 
ties or  clerk^  &c.  only  means  that  they  shall  be  liable  in 
accounting  with  him  officially  for  the  revenue.  He  could 
not  make  then^  liable  to  individuals. 

In  the  case  of  Bowmng  v.  C^dchUdt  2  W»  BL  906. 
S  WUs.  4439  the  principal  question  was,  whether  the 
post-qnaster  was  bound  to  send  out  tlie  letters  to  the  in- 
habitants ;  but  a  question  incidentally  arose  whether  the 
action,  which  w^  brought  against  the  deputy  post-mas- 
ter^  should  not  have  been  brought  against  the  post-mas- 
ter gmeral*    The  Court,  however,  was  of  opinion,  that 
in  all  cases,  deputies  are  answerable  for  their  OMm  per- 
sonal misfeasance,  such  as  detaining  the  letter  in  ques-i 
tion.     And  in  that  case  the  deputies  were  made^  by  act 
of  parliament,  ex  necessitate  rei^  substantive  officers, 
and  their  doty  po|pted  opt  as  such. 

Bat  if  the  Defendant  was  liable  for  the  default  of  his 
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]iuia.0P    clerks,  yet  the  declaration  ought  tb  have  shown,  vrh^- 
V.        ther  the  Defendant  was  called  upon  to  account  for  hi§ 

MUKROE.  own  negligence,  or  that  of  his  clerks.  The  case  olf 
Brucker  v.  Fromontf  €  T.  R.  659,  was  reluctantly  de- 
cided upon  the  authority  of  FurberviUe  r.  Stampe,  Id,' 
Ray.  264<,  but  which  does  not  support  the  case  of  JSnu^fen* 
V,  FromonU  which  is  evidently  against  'principle;  anu 
at  all  events  is  confined  to  the  case  of  master  and  ser- 
vant. In  the  following  cases,  a  discrimination  is  mk€e 
in  the  declaration  between  the  act  of  the  master,  an^ 
that  of  his  servants.  Turner  v,  Hawkins,  1  tbs.  ^  * 
FtdL  472.  O^  V.  Barnes,  8  T.  B.  188.  8avignac  v. 
Roome,  6  T.  ff.  126.  ^ 

Presumptions  arising  from  circumstantial  evidence 
are  alw^ays  to  be  left  to  the  jury.  Such  a  positive  infb- 
i-ence  as  will  justify,  the  Court  in  directing  the  jury,  that 
they  auglU  to  make  it,  can  arise  only  from  some  solemn 
act.  In  the  present  case  there  wa^  other  evidence, 
showing  that  no  such  inference  could  be  draWn  as  tibe 
Plaintiffs  had  supposed ;  and  the/efofe  the  Coiitt  did 
right  to  leave  the  whole  to  the  jury. 

The  7th  exception  required  the  Court  to  say,  that  the 
Defendant  Mas  bound  to  send  on  the  letter  on  the  Itiit  of 
August,  or  to  show  a  treasonable  excuse  for  not  sending 
it  on,  although  the  mail  was  made  up*  in  an  irregfcW 
^manner  in  Philadelphia.  The  idea  'of  reas&nabU  (Hit- 
gence  is  excluded — and  it  supposes  the  Defendanti)ouh)L 
at  all  events  to  send  tlie  letter  on  by  that  mail,  or  to 
give  a  sufficient  excuse  for  not  doing  so,  although  he 
sent.it  by  the  next  mail,  and  although  the  loss  was  not 
the  consequence  of  not  sending  it  on^he  1st  of  August. 

The  Defendant  was  not  bound  to  show  that  he  sent  ft 
on;  it  would  be  impossible  in  the  course  of  the  business 
of  the  office  to  prove  the  sending  on  of  every  particular 
.letter.  Sworn  otftccrs  are  presumed  to. have  done  th^ir 
duty,  until  the  cmitrary  is  proved.  3  East  tFUHams  v. 
E.  L  Comjiaiiv,  .  * 

March  ±^th**.M  the  Judges  being  present, 

Johnson,  J.  delivered  the  opinion  of  the  Court  ais 
foUpws: 
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It  is  iiecessary  to  dtesip&te  the  cloud  of  pleading  ih  Drinop 
which  thss  case  is  enveloped^  JLn  order  to  form  a  distinct        v. 
idea  of  the  questions  intended  to  be  brought  to  the  view  mvkboe. 
of  the  Court  bbloW» 

The  object  is  t6  charge  the  post-master  with  the  loss 
iJt  money  sent  by  mail;  and  the  points,  which  the  ex- 
40eptions  are  intended  to  make,  are»  how  far  he  is  liiible 
for  ids  own  act  or  neglect^  how  far  for  the  acts  or  ne- 
glect of  hi^  as^kftantsy  and  what  evidence  shall  be  suffi- 
cient to  support  tUe  Plaintiff's  action. 

But  nnfortunatelyy  as  hot  unfrequently  happens  in 
Ibis  Comdex  and  injudicious  mode  of  conducting  a  suit, 
with  all  the  clerical  skill  displayed  by  counsel  in  multi- 
plying their  counts  and  pointing  their  bills  of  excep- 
tions, the  principal  questions  are  really,  at  last,  not 
brought  to  the  view  of  this  Court. 

On  the  first  and  second  exception  it  is  unnec^sssary 
to  make  any  remark,  as  they  are  admitted  to  apply  to 
counts  which  the  evidence  did  not  i^upport  amd  have 
bieen,  in  fact^^abandoned. 

The  third  excelptton  is  intended  to  raise  the  question 
bow  far  a  post-inaster  is  li  Ale  for  the  neglect  of  bis  as- 
sistants; tdt,  connected  with  the  pleadings,  it  presents 
another  and  a  very  different  question,  to  wit,  whether, 
when  the  issue  is  taken  upon  the  neglect  of  the  post- 
master hitoiself,  it  is  competent  to  give  in  evidence,  ne- 
glect in  the  assistant  acting  under  him.  Now  the  dis- 
tinction between  the  relation  of  a  post-master  to  his 
sworn  assistant  acting  under  him,  and  between  master 
and  servant  generally,  has  long  been  settled ;  and  al- 
though the  latter  relation  might  sanction  the  admission 
of  such  evidence,  we  are  unanimously  of  opinion  that, 
if  it  is  intended  to  charge  a  post-master  for  the  negli- 
gence of  his  assistants,  tiie  pleadings  must  be  made  up 
according  to  the  case;  and  his  liability  then  will  only 
Result  from  his  own  neglect  in  not  properly  superin- 
tending the  discharge  of  their  duties  in  his  office. 

In  the  fourth  exception,  the  only  difference  betwi)te 
the  opinion  prayed  for  and  that  given,  is,  that  the  Court 
Teqmre  the  loss  to  be  a  amseqnmce  of  not  forwarding 
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nvwyf^V  the  ktter  describe  in  tiie  i|eclarati|i^.  SToWt  iaiuatice 
V.       to  the  correctness  of  tlie  Plaintiffs'  coansel^  this  Court 

MUR80S.  hope  that  thejr  meant  nothing  mpT^  than  what  tiie 
Court  conceded;  for>  certainly,  if  the  toss  wi»  not  a 
consequence  of  the  state  of  things  made  out  in  the  evi- 
dence, they  were  not  entitled  to  recover. 

On  the  fiftlp  exceptipn  it  is  only  necessary  to  reniark^ 
that  if  the  Court  below  erred  at  all,  it  was  in  concedMig 
too  much  to  the  prayer  of  the  Plainti^  J^k  entfj  on 
the  post-bill  is  by  no  means  {[^Dcbisive  evidence,  of  the 
transmission  of  a  letter,  for,  it  may  still  never  have 
been  put  into  the  maU^  or  may  \i9ft  been  stolen  in  its 


The  sixth  exception  is  equally  untenable.  The  in- 
structip^s  of  the  post-master  general  ^poke  for  them- 
seli'es.  If  the  one  superseded  or  rescinded  the  other, 
the  evidence  was  to  be  sought  for  by  comparing  them 
t4)getherv 

And  the  seventh  exception  ;^fford8  the  Cpurt  nn  op- 
portunity to  remark  how  much  more  conducive  to  the 
purposes  of  justice  it  would  be  to  substitute  special 
verdicts,  and  demurrers  to  evidence,  for  tiie  tedious  and 
embarrassing  practice  of  the  Co|iirt  from  which  this 
case  comes  upr  It  is  a  fact  that  this  bill  of  exceptions 
chiims  a  right  of  recovery  witkQut  stating  any  loss  or 
damage  whatever.  The  opinion  jnrayed  for  was,  that 
if  the  jury  believed  the  various  facts  therein  detailed, 
then  it  is  incumbent  on  the  Defepdant  tp  make  out  a 
just,  reasonable  an4  sufficient  exc.i^se,  for  oQiijttiiig  to 
forward  the  letter  described.  Pyt»  mlesis  m  individu- 
al has  sustained  some  loss  or  damage  by  ^fi  omis^ii^ 
of  that  kind,  why  should  the  ppstrmastei'  be  held  to 
make  out  a  defence  ?  Each  bill  of  exceptions  must  be 
considered  as  presenting  a  distinct,  substantive  case; 
and  it  is  on  the  evidence  stated  in  itsj^lf  alone  that  the 
Court  is  to  decide.  We  cannot  go  beyond  it  and  coir 
lect  othier  facts  which  must  havo  been  in  the  mind  of 
the  party,  and  tlie  insertion  of  wbicJ^  in  this  bill  pf  ex- 
ceptions could  alone  have  sanctioned  the  opinion  as 
pp^ye4  for. 

Upon  jttie  whole,  the  judgng^ent  b^ow  W^  }^^  ^- 
firmed. 
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HEZEKIAU  WOOD  1812. 

T.  Manh      9tb. 

JOHN  DAVIS  AifD  0Tfi[£iis. 


Pre8ent....JiU  the  Judges. 

£RROB  to  the  Circuit  Court  for  the  district  of  a  yerdiet  and 
Colutiibia^  sitting  at  Washington.  jo^ment  that 

the  mother 

The  DefenAatitB  in  error,   John  Davis  and  others,  n  not  eoneiu- 
wcre  children  of  Susan  Davis,  a  mulatto  woman,  who  jJSic  fiJeSom 
had  obtained  a  judgment  for  her  freedom  in  a  suit  which  of  her  eha- 
she  had  brought  against  Caleb  9wann,  to  whom  she  had  ^^^'^""""^ 
been  sold  by  Wood  the  Plaintiff  in  error.  ^oie^^fftin 

or  priTies. 

The  petition  of  the  children  stated  that  tlieir  mother 
8usan  Davis,  had  obtained  a  judgment  for  Iier  freedom 
upon  the  ground  that  she  was  bom  free.  The  issue  was 
joined  upon  the  question  whether  the  petitioners  were 
eiitiUed  tg  their  freedonu  « 

Upon  the  trial  of  this  issue,  in  the  Court  below,  the 
Plaintiff  in  error.  Wood,  tendered  a  bill  of  exceptions 
which  stated  thkt  it  was  admitted  that  the  petitioners 
were  the  children  of  Susan  Davis  ;  and  they  produced 
the  record  of  tlie  judgment  in  favor  of  their  mother  Su^ 
san  DoMs  against  Caleb  Swann,  (in  which  case  her 
petition  stated  that  she  was  born  free,  bcin^  descended 
from  a  white  woman ;  and  the  issue  joined  was  upon 
the  question  whether  she  was/ree  or  a  slave.)  And  it 
was  admitted  that  Susan  Davis  had  been  sold  by  Wood 
to  Swann  before  the  judgment  j  whereupon  the  petition- 
ers, by  theilr  counsel,  prayed  the  Court  to  direct  the  jury, 
that  the  record  aforesaid  and  the  matters  so  admitted 
xvere  conclusive  evidence  for  the  petitioners  in  diis  cause  ; 
and  the  Cotfrt  directed  the  jury  as  prayed:  to  which  di- 
rection the  Defendant,  Wood,  excepted. 

F*  £L  Kby,  for  the  Plaintiff  in  error,  contended, 

!•  That  Wood  was  not  a  party,  nor  privy  to  any 
patty,  to  the  suit  of  Siisdn  Davis  against  Swann,  and 
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WOOD     is,  therefore^  not  conclttde4  bj  the  judgment  ia  tibat 
V.        case:  and 


DAYIB. 


2.  That  the  judgment  was  on]|y  proofs  that  Susan 
Davis  was  free  at  the  time  of  the  judgment ;  not  that 
she  was  ham  free,  and  therefore  it  did  not  appear  Uiat 
she  was  free  at  the  time  of  the  birth  of  the  petitioners. 
She  might  have  been  manumitted  after  the  birth  of  her 
children^  and  so  entitled  to  her  freedom  at  the  time  of 
the  judgment^  and  yet  the  petitioners  migh^  remain 
slaves.  The  only  issue  ever  joined  in  Maryland  (un^er 
the  laws  of  which  state  this  case  was  tried;  upon  a  pe- 
tition for  f reedom^  is,  whether  the  petitioner  be  free  at 
the  time  of  issue  joined — ^not  whether  she  were  bom  free— 
2.  tbrris^s  Entries,  530.  It  is  im^lateriil  what  title 
is  set  out  in  the  petition.  The  petitioner  is  not  confined 
to  itf  but  may,  on  the  trial,  show  any  other  title  to  free- 
^dom— 4he  practice  in  Maryland  is  merely  to  state  in  the 
petition  that  the  petitioners  is  entitled  to  freedom  and 
is  bolden  as  a  slave.  The  act  of  assen^bly  of  Maryland^ 
of  1796V  directs  that  the  jury  shall  be  charged  to  deter- 
nline  tliose  allegations  in  the  petition  which  may  he  con^ 
ttavertpd.  The  only  allegation  controverted  is  that  the 
'p^itionftr  is  free. 

DCrvAi^  J.  stated  that  in  all  the  petitions  which  he 
filed  in  Maryland,  in  the  cases  of  the  ShorUrs,  the  2%o- 
masess  the  Bostons,  and  many  others,  he  always  stated 
their  title  at  large,  tracing  it  up  to  a  free  white  woman; 
and  after  judgment  in  £ose  cases,  the  Courts  always 
held,  that  tne  subsequent  petitioners  who  claimed  uncfer 
the  same  title,  were  only  bound  to  prove  their  descent. 

C.  Leis,  contra,  , 

The  issue  in  Susan  Davis's  case  is,  in  fact,  whether 
she  was  bom  free.  And  the  case  of  Shelion  v.  Barbour, 
2.  Wash.  64>,  shows  that  the  verdict  is  conclusive  as  to 
all  claiming  under  the  same  title.  Wood's  title  was  the 
same  as  Swann*s — and  that  of  the  petitioners  the  same 
as  that  of  Susan  Davis. 

F.  S.  Key,  in  reply. 

Wood  did  not  claim  under  Swann,  but  S^nn  claim- 
ed under  Wood.    There  was  no  privity  between  them. 
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«75 


as  to  the  chUdren.    Swann  could  do  nothing  to  injure 
Wood's  title  to  them. 

March  iOtL^^.JUl  tlie  Judges  being  present^ 

MAB8HAXX9  Ch.  J.  Stated  that  th^  opinion  of  the 
Court  to  be,  that  the  verdict  and  judgment  in  tlie  case 
of  Sumn  Davis  against  Swann,  were  not  eandusive  em- 
dence  in  the  present  case.  There  was  no  privity  be- 
tween Swann  and  Wood^  they  were  to  be  considered 
as  perfectly  distinct  persons.  Wood  had  a  right  to  de- 
fend his  own  title,  which  he  did  not  derive  from  Swann, 

•htdgment  reversed^ 


WOOD 
DiVlS. 


» 


MORGAN  r.  REINTZEL, 


se 


IM^ 

JIfaivb      9th. 


Preseni...^ll  the  Judges^ 

'  ERROR  to  the  Circuit  Court  for  the  district  of 
Columbia  sitting  in  Washington,  in  an  action  of  as* 
sumpsit  brou^t  by  Beint%d  against  Morgan  upon  a 
promissory  note  made  by  Morgan  payable  to  fidldMl, 
or  order. 

llie  declaration  contained  three  counts:  1st.  Upon 
the  promissory  note  in  the  usual  form  under  the  statute 
qfJkmt;  ^^For  money  paid,  laid  out,  and  expefidedf 
and  3d.  The  foflowing  special  count,  viz. : 

^*  And  whereas  also  afterwards,  to  wit,  on,'*  &c. «« the 
Baid  William  Morgan,  according  to  tht  custom  and  usage 
4jf  merchants,  made  his  certain  note  in  writing,  com<- 
moikiy  called  a  promissory  note,  his  own  proper  hand 
being  thereto  si^scribed,  bearing  date  on  the  day  and 
year  aforesaid,  (August  9th,  1S09)  by  which  said  note 
the  said  WHliam  Morgan,  sixty  days  after  the  date 
thereof  promised  to  pay  to  the  said  Anthony  Reintzel, 
or  order^  five  hundred  dollars,  without  offsett,  value  re- 
ceived^ and  then  and  there  delivered  the  said  note  to 
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Iq   tL  anit  a* 
ninit  tbe  ma. 
Ker  of  a  prch 
miMOiy   note, 
hytfi  indoraer 
who  has  beea 
obliged  to  take 
it   up,    the 
Plaintiff  roust 
produce    the 
note  upon  the 
trial. 

The  (Mjrment 
of  the  money 
by  the  indor- 
ler  after  pro- 
test, is  1^  |;ood , 
eonaideratmi 
for  an'asanmp- 
sit  on  the  part 
of  the  maker 
to  pay  the  a- 
mouDt  of  the 
note  withoosta 
of  protest. 
The  maker  of 
a  pramisaoiT 
note,  p»yab)^ 
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xoKOAir  the  said  Anthony  Reint^el;  and  the  said  Asthony  Beint- 

V.        zeU  to  whom^  or  to  whose  order*  the  pajment  of  tkle 

BEiKTZSii  said  sum  of  money,  j  mentioned  in  the  said  note^  was  to 

•^— b^  made,  before  the  payment  thereof  or  any  part  there* 

^^^rder,  it,  of,  and  before  the  time  appointed  by  the  said  note  for 
torn  "rf**^!^  th^  payment  thereof,  that  is  to  say,  on  the  day  and 
fhaa^  JSMe  year  last  aforesaid,  at  the  county  aforesaid,  indorsed 
JJJJ^^  ^  the  said  note,  his  own  pi«oper  hand  writing  being  tbere- 
Dote  ukd  eoMs  to  subscribed ;  by  which  said  indorsement  the  said  An- 
an  k!d**  ^  thany  Reintzel  ordered  and  appointed  the  contents  of 
who  hu^a  the  said  note  to  be  paid  to  the  president,  directors  and 
^1^  to  ta^  company  of  the  bank  of  the  United  States,  and  then 
^p^^i^^and  there  delivered  the  said  note,  so  indorsed,  to  the 
said  president,  directors,  and  company  of  the  bank  of 
the  United  States,  of  which  said  indorsement,  so  made 
on  the  paid  note,  the  said  William  Morgan,  afterwards^ 
to  wit,  on  the  day  and  year  aforesaid,  had  notice;  by 
reason  whereof  and  also  b v  force  of  the  statute  in  such 
case  made  and  provided,  the  said  William  Moi^gan  be- 
came liable  for,  and  chargeable  to  pay  to  the  said  pre- 
^  sident^  directors  and  company  of  the  bank  of  the  United 

States^  tiie  said  sum  of  money  mentioned  jn  the  said 
note,  according  to  the  teiioi*  and  effect  thereof,  and  in 
consideration  thereof  assumed  upon  himself  so^  to  do* 
And  the  said  Anthony  Reintzel  avers  that  the  said  Wil- 
liam Morgan,  although  afterwards,  to  wit,  on  the  Stk 
day  of  October,  in  the  year  eighteen  hundred  and  nine* 
at  the  county  aforesaid,  he»  the  saifl  William  Morgan^ 
was  called  upon  by  the  said  pi*esident,  directors  and 
Cfllmpany  of  the  bank  of  the  United  Statts  and  solemnly  ^ 
required  to  pay  the  sutn  of  money  in  the  said  note  men*  * 
tionedy  refused  to  pay  the  same;  whereupon  afterwardSt 
upon  the  day  land  year  last  aforesaid  the  said  president^ 
directors  and  company  of  tte  bank  of  the  United  Stateai, 
having  made  no  order  concerning  the  payment  thereoi^ 
protested  the  said  n6te  at  the  county  foresaid,  accord- 
ing to  the  said  usage  and  custom  of  merchants  npoa 
such  non-payment;  by  reascm  whereof  the  said  An- 
thony Reintzel,  according  to  the  usage  and  costoln  of 
merchants  became  liable  to  pay  to  the  said  president^ 
directors  and  company  of  the  bank  of  the  United 
States,  the  contents  of  the  said  note  together  with  the 
interest  i^nd  damage  which  shoold  accrue  from  the  de- 
lay of  payment  thereof^  and  beifig  so  liidlley  afterwarda* 
to  wit,  qn  the  day  and  year  last  afottwd  dt  flie  bioMf 
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afiMPesai^  (did)  <«  pft7  to  the  said  fmident,  directors  momax 

Md  coiDpaay^  tbe  contents  of  the  aaid  note  and  the        v. 

costs  of  protest  thereon,  whereof  the  said  William  Mor-  BBUtrzu 

gan  afterwards,  to  wit,  on  the  day  and  year  last  atore-  ■ 

said  at  the  county  aforesaid,  had  notice;  by  reason  of 

the  premises,  and  by  force  of  the  statute  and  usage  and 

custom  of  merchants,  the  said  WiHiam  Morgan  became 

liable  to  pay  to  the  said  Anthony  Reintzel  the  said  sum 

of  money  in  the  said  note  mentioned  and  the  said  costs 

of  protest,  and  being  so  liable  afterwards,  to  wit,  on  the 

day  and  year  last  aforesaid,  at  the  county  aforesaid, 

upon  himself  assumed  and  to  the  said  Anthony  Reintzel 

tiben  a^  there  faithfully  promised  to  pay  the  same 

when  he  shonld  be  thereunto  afterwards  required  $  and 

which  said  costs  of  protest  and  the  said  sum  of  money  ^ 

in  tbe  said  note  mentioned  amount  unto  the  sum  of  five 

hundred  and  two  dollars  and  twenty-^ight  cents  current 

money,  whereof  the  said  William  Morgan  afterwards, 

to  wi^  on  the  day  and  year  bMst  aforesaid  at  the  county 

aforesaid  had  notice.'' 

After  a  general  verdict  for  the  Plaintiff  in  the  Court 
below,  upon  the  issue  of  non  asiimpsU  to  all  the  C(uints^ 
the  Defendant  moved  in  arrest  of  judgment,  and  as- 
signed as  a  reason  therefor,  that  the  last  count  in.  the 
declaration  was  bad.  Tb^:  Court,  however,  overruled 
.the  motim  and  rendered  judgment  upon  the  verdict* 

The  Defendant  took  out  a  writ  of  error;  and  the 
cause  was  now  submitted  to  this  Court  by  F.  S.  Ebt 
for  Plaintiff  in  error,  and  Mobsexl  for  Defendant, 
l^thout  argument. 

March  ±sih.^.M  tht  Judges  heifig  prestnt, 

Mabshauu,  Ck.  J.  aflier  stating  the  case,  observed 
that  the  Court  could  see  no  error  in  the  judgment 

The  payment  of  tbe  oKmey  by  the  Plaintiff,  nnder 
the  circumstances  stated  in  the  count,  was  a  sufficient 
consideration  for  the  assampsit. 

Tlie  principal  objection  was  that  the  count  onght  to 
hsnre  heeii  iMinded  moa  the  wfU,  aa  as  to  obl|^  tbe 
Viaiiitiff  ta  produce  it  on  ti^  trial.   jBut  it  states  that 
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MoKGlK  the  note  was  paid  by  the  PlainttflT;   and  the  C^Mirt 
T.        thinks  that  the  note  must  have  been  produced  upon  the 
iiEiKTZEL  trial. 


JudgmtJU  affirmed. 


1812. 

March      9tk. 


WISE  ^  LYNN 

V. 

THE  COLUMBIAN  TURNPIKE  COMPANY. 


Prtsenl....M  the  Judges. 


THE  Columbian  Turnpike  Companj  obtained  a  rule 
of**^IiilM»  ^P®"  ^''®  Plaintiffs  in  error,  Wise  and  Lynn>  to  show 
the  cireuit  cause  why  thb  writ  of  error  should  not  be  dismissed 
J*^rt  for  u^  fop  vrant  of  jurisdiction,  the  matter  in  dispute  being 
lurabfa^  thn  1^68  than  100  dollars,  and  the  *writ  of  error  being  to  the 
Court  has  no  Circuit  Coiirt  forthe  district  of  Columbia. 

jariadictkni,  iT 

the  ■  8Um    •-  *         . 

vardedbelew  JUdrch  14. 

thao  100  dol- 

a  gre^^     Upott  the  rctum  of  the  rule,  it  appearing  that  the 
^?y J^«je  ^cn  sum  awarded  was  only  4S  dollars,  the  Coutfr,  all  the 
t£^^       Jud|^es  being  present,  decided  that  they  had  no  juris- 
diction, although  the  sum  daimed  by  Wise  ^  Lfm^  be- 
fore the  comndasioners  of  the  road,  was  more  than  100^ 
dollars. 

Writ  of  error  dismissed. 


1812. 


CALDWELL  v.  JACKSON. 


Present..4.M  the  Judges^ 


CMi  partr  CALDW£LL,  the  clerk  of  thi6  Court,  obtained  a 
cieri^  ot^  ^»  ^®  against  Jaekson,  to  show  cause  why  an  attachnmift 
Court  for  the  shoold  not  issuo  fof  non-payment  of  his  fees  it  the  suit 
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of  Winchester  agadnst  Jackson,  wtuich  had  been  dis-  caij>- 
missed  on  the  motion  of  Jackson,  with  costs,  at  a  for-  wsUi 
mer  term.  r, 

JACKsoir; 

MixNOB,  now  shewed  cause,  and  contended,  that •— 

Jackson  was  not  liable  to  the  clerk  fbr-  bis  fees,  inas-  fees  due  tohim 
much  as  Jackson  was  the  Defendant  in  error,  and  the  [^^J!^' 
writ  of  error  had  becii  dismissed  vdth  costs.  The  clerk  ir. 
must  look  to  the  Plaintiff  in  error  for  all  the  costs.  The  ^^  ^^  -^ 
bill,  which  had  been  rendered,  included  the  expense  of  not  •  put  ot* 
a  copy  of  the  record,  which  is  not  regularly  taxable  as  *«    toxubie 
costs,  and  therefore  the  non-payment  of  that  charge  ^^twx^^^  ' 
can  be  no  ground  for  an  attachment.  by  one  iMrty 

againat    the 
other;  botthe 

DuvAix,  J.  In  Maryland,  each  party  pays  to  the  psr^,  whore- 
clerk  his  own  fees  y  that  is,  the  fees  for  those  services  *''^,^*  ^^ 
which  the  clerk  has  performed  /<ir  Aim^  and  the  .sue-  ^e  clerk  ^ 
cessfol  party  recovers  them  from  his  antagonist.    W^ 
either  party  requires  a  copy  of  the  record  he  must  pay  ^ 

for  it,  as  for  any  other  service  performed ;  but  it  is  not 
a  part  of  the  costs  which  are  to  be  taxed  again<)t  the 
other  party,  as  costs  of  suit. 

Maxtk  fSth...»JiU  the  Judges  being  present, 

Majzshaxl,  Ch*  J.  stated  the  opinion, of  the  Court  to 
be,  that  each  party  was  liable  to  the  clerk  for  his  fees 
for  services  performed  for  such  party  j' and  it  is  imma- 
terial to  the  clerk  which  party  recovers  judgment. 

Rule  absolute* 


BLACKWELL  v.  PATTEN  anb  othebs.  ^3^^^^ 

^^^^^^^^^^^  'March     13th. 

■■ 

JONES,  for  the  Defendants  in  error,  moved  this  Court  a  writ  of  er- 
to  dismiss  the  writ  of  error,  because  it  bore  teste  of  Fe-  ^  ^^  ^" 
bruary  term,  ISIO,  was  issued  in  September,  1810,  and  oiay  bear  teste 
was  returnable  to  February  term,  1811,  whereas  it  ought  of  the  Februa- 
to  have  been  tested  of  August  term,  1810.  The  Plain-  ^dilT™  ^^ 
titf  in  error^  aware  of  this  objection,  has  sued  out  an-  may  be  return- 
other  writ  of  error,  which  stands  on  a  subsequent  part  J^  ^^^^2^ 

of  the  docket.  term,  notwith- 
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CAMFSBKLf  on  Ike  janie  ndle.    JbtguUt/aWiiB^Hmvch 

wsxL     a  term  for  teste  and  retem  ^  t&nts  as  Ftbrwxrji  tenii. 

T.         Suppose  the  writ  bore  teste  ten  years  ago :  it  uight  9fi 

FAOTTEH  &  well  be  made  returnable  to  February  term^  i811»  as 

OTHBBS.   this  writ  which  bore  teiste  of  February  term^  1810.    If 

tested  of  February  term,  1810,  it  ought  to  have  been 


-  .  ^  returnable  to  August  tenUf  1810,  and  not  to  February 
iiie     Angimtenn,  1811. 

ierm  between 

ma^  a2     The  appeara^nu  of  the  ttefendants  in  error  <wdy  cuite 
writ.  th^  want  of  a  citation,  not  a  fault  in  th^  writ  of  error 

itself! 

March  ti^Ou^JUl  the  Judges  being  preseni^ 

The  (>imT  refused  to  quash  or  dismiss  the  wri(  of 
error  on  account  of  the  irregularity  of  its  teste. 


WALLEN  V.  WILLIAMS. 
181S. 

Mar«li        13. 

PresenL...M  the  Jvdges, 

ERROR  to  tlie  Oircnit  Court  of  the  district  of  Teir- 
Tfait  Court  nessee,  to  reverse  a  decree  in  Chancery.  The  Court 
]S"«ei^beIow  had  issued  a  writ  of  habere  fadas passessimsm 
ia«iied  fajr  the  to  enforce  its  decree  The  writ  of  error  was  too  late  to 
2Siitod^y*  be  a  supersedeas  to  the  decree. 

•ree  pending 

^  IT^  ^'  JoHBs,  fir  the  fk&n&ff  i%  error,  now  moved  to  quash 
rfSiwr^'S the  writ  oV  habere  faSas  as  irr^ular,  and x^ntended 
a  wMnedeas  that  the  Court  below,  sitting  as  a  Court  of  Chancery, 
to  ufe  decree.  ^^^  ^^  j^^  ^y  Temiessee,  could  only  enforce  by  ex- 
ecution decrees  fir  the  payment  cf  money,  and  cited  Tw- 
nessee  Laws,  "^Ed.  1807,  p.  158.  $  2. 

P.  B.  Key,  contra.  This  Court  has  no  jurisdictiop 
to  quash  an  execution  issued  from  the  Court  below,  and 
executed.  But  if  this  Court  had  the  power  to  do  i^  it 
would  not  in  its  discretion  quash  a  process  which  has 
merely  carried  into  eflfect  the  decfw  of  tihe  Court  be- 
low.    If  the  decru  be  reversed  upon  tkt  merits,,  ^  ^3i- 
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Motion  W31  be  of  no  aT«il ;  but  the  Court  wBl  not  an*  waujut 
ticipate  the  merits  upon  such  a  motion.  v. 

vnxiAMs 
Mabshau^  0L  /•    The  writ  of  error  is  to  the  ori- 

Jlinal  decree^  which  did  not  award  this,  writ  of  habere 
ados.    It  was  awarded  by  a  subsequent  order  of  the 
Court,  to  which  no  writ  of  error  issued. 

TODD*  J.  The  attachment  to  compel  a  performance 
of  the  d^xree  was  unayailing ;  and  upon  the  return  of 
it,  the  Aniere  fadoM  was  issued  in  conformity  with  the 
practice  in  that  state,  as  admitted  by  the  counsel  en 
both  sides  in  the  Court  below.  It  was  ordered  as  a  mat- 
ter of  coarse,  and  no  objection  was  made.  If  this  mo- 
tion should  prevail,  it  will  mike  the  writ  of  error  ope- 
rate as  a  supersedeaSf  contrary  to  the  intention  of  th(^ 
act  of  Congress, 

Motion  everrvleJL 

— *"  Mil',  ,"       ■■«      U^^IS 


M'KIM  r.  VOOBHIES* 


1812. 

Bftfth    Iddi. 


PretenL.wJilL  the  Judges. 


Tins  was  a  case  eerUfied  from  the  Circuit  Court  for 
the  district  of  Kentucky,  in  wbicb  the  opinions  of  the  A  stateCourc 
Judges  were  opposed.  ^^  ^ 

At  the  July  adjourned  term  of  the  Court  below,  in  SJ|^t  cJ^ 
tibe  year  ISOS,  M^Sim,  a  citizen  of  Maryland,  recovev^  of  Oie  u.  s. 
ed  a  judgment  in  ejectm^it  against  VoarhieSf  a  citizen  of 
Ken&cky ,  for  the  undivided  third  part  of  a  water  mill, 
witli  its  appurtenances,  in  the  county  of  Franklin,  in 
the  state  of  Kentucky.  At  the  same  time  Yoorhies  li- 
ed his  biB  in  Chancery  in  the  Court  below  against 
«M<  JSm,  and  John  Inrtone,  a  cUix£n  of  IQmJtucky,  and 
Hayden  Edwards,  ^  citizen  of  South  Carolina,  claim- 
ing an  equtable  lien  on  the  said  third  part  of  the  mill, 
Ac»  on  account  of  contracts,  &c.  between  Bennett  Pern- 
berton  (rader  whonf  Yoorhies  held  the  premises)  and 
IfakydsttBdKrards  and  Joiifi  Instmie ;  PMJkrton  having 
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M<K.iM  ^old  the  said  third  part  of  the  mill,  &c.  to  Edwards, 
T.  who  sold  to  InstoiiPy  who  sold  and  conveyed  to  M^Ejhi. 
vpoRHiES.  Instone  was  the  only  Defendant  served  with  process 
from  the  Court  below.  M'Kim  and  lostone  answered 
the  btil,  and  brouglit  on  a  motion  to  dissolve  the  in- 
junction- on  the  merits,  which  Was  overruled  by  the 
Court  below.  At  the  term  next  iireceding  November 
term,  1810,  (Edwards  not  having  answered)  the  Court 
below  dismissed  tlie  suit  as  to  him  ;  and  &s  to  Instone, 
lor  want  of  jurisdiction  ;  after  which  Voorhies  had  leave 
to  discontinue  as  to  M^Kim  on  payment  of  costs*  The 
suit  was  accordingly  discontinued*  Previous  to  this 
disposition  of  the  cause,  ToorAseitfiled  his  bill  in  Cfaaa- 
eery  against  the  same  parties^  in  the  State  Circuit  Court 
for  the  county  of  Franklin,  in  the  state  of  Kentucky, 
in  which  he  set  up  the  same  equity  as  he  charged  in  his 
hill  in  the  Court  below.  On  this  bill  he,  by  an  order 
from  one  of  the  Circuit  Judges  of  the  States  obtained 
an  injunction,  staying  all  further  proceedings  on  the 
said  judgment  in  ejectment,  until  the  matters  of  the  said 
bill  were  heard  in  equity.  This  injunctioa  was  dissolv- 
ed at  the  July  term  of  the  Franklin  Circuit  Court ; 
shortly  after  which  the  said  injunction  was  reinstated  by 
the  oi-der.  of  the  honorable  Caleb  Wallace,  one  of  the 
judges  of  the  Court  of  Appeals  of  the  state  of  Kentucky, 
issued  under  the  act  of  the  general  assembly  of  that 
sfate,  passed  at  their  December  session  in  the  year 
1807. 

The  injunction  issued  in  the  cause  by  the  State 
Court,  and  the  oi*der  reinstating  that  injunction,  were 
duly  notified  to  the  clerk  of  the  Court  below,  and  offi- 
cial copies  of  each  lodged  in  his  office.  On  the  third 
day  of  the  session  of  the  Court  below,  at  its  Novem- 
ber term,  1810,  M'Kim,  by  his  attorney,  applied  to 
the  cle^k  of  the  Court  below  for  a  writ  of  habere  facias 
possessionem  on  the  said  judgment  in  ejectment,  but  the 
clerk  refused  to  issue  the  writ  in  consequence  of  the  in- 
junction and  ordera  aforesaid;  whereupon  M^Kim,  by 
his  counsel,  moved  the  Court  below  to  Instruct  and  or- 
der their  clerk  to  issue  a  writ  of  htAere  facias  possessuh 
neih,  on  the  judgment  of  that  Court,  the  injunction  and 
orders  aforesaid  notwithstanding,  tlpon  this  motion  of 
the  plaintiff,  the  opinions  of  the  Judges  were  opposed. 
The  case  was  submitted  by  fiiJBPERfor  the Ptaintiffji 


PJW"W" 
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tvMioat  argmnent.    There  was  no  appearance  for  the    m^im. 
Defendant'  %  v. 

VOOBHIBS. 

March  ±^h—*M  the  Judges  being  present, 

TooBf  J.  stated  tfite  opinion  of  the  Court  to  be^  that 
die  State  Court' had  no  jurisdiction  to  enjoin  a  judg- 
ment of  the  Circuit  Court  of  the  United  States ;  and 
that  the  Court  bdow  should  be  ordered  to  issue  the 
writof  habere fadoi. 


BEATTY  V.  THE  STATE  OF  MARYLAND.  . ^.^ 


Mftrah    Idtll. 


Present...  JUl  the  Judges. 


jEIRROR  to  the  Circuit  Court  for  the  district  of  Afi^^igeocwi^t 
Columbia,  sitting  in  Washington*  Kttied  by  aa 

This  was  an  action  of  debt  brought  at  the  instance  plum's  Cawt^ 
and  for  the  use  of  Thomas  Corcoran  against  Thomas  » not  ooneio- 
Beattj  upon  the  administration  bond  of  Mrs.  Doyk^  iThJfkfwap- 
administratrix^  with  the  will  annexed^  of  Alexander  on  the  Mwejc 
Doyle*    The  Defendant  was  one  of  her  sureties  in  that  ^^^^^^  «* 
bond.     The  Defendant  after  oyer  pleaded    a  special 
performance  of  every  item  in  the  condition  of  the  bond* 
T6  which  the  Plaintiff  replied  a  judgment  de  bonis  testO' 
torts  obtained  by  him>  in  May,  1799,  agaiilst  the  admin- 
istratrix^  fieri  facias  upon  that  judgment  and  a  return  of 
ruiQa  bona.    The  replication  also  avers  that  the  adminis- 
tratrix had  in  her  hands,  at  the  time  of  the  judgment,  goods 
of  her  testator  sufficient  to  satisfy  the  debt,  but  that  she 
wasted  them*    The  Defendant  took  issue  upon  the  de- 

vastarcit. 

«  • 

Upon  the  trial  of  this  issue,  the  l)efendant  below  took 
a  bill  of  excepsions  which  stated—that  the  Plaintiff  of- 
fered in  evidence  the  record  of  the  judgment  in  May^ 
1799,  agaiilst  the  administratrix  for  357  dollars,  and 
the  fieri  facias  returned  mMa  bonai  And  also  the  imvefi^ 
tory  which  she  had  exhibited  to  the  orphans  Court  of 
Montgomery  oennty^  in  Maryland,  in  /anuary^  1795| 

vol*  VII.  97 


^2  8t)ffi£Mc  cocfiir-  vs.  ^ 

BZATTY  amounting  to  1.5701  t  7  MaSI^ihI  amfmqff^  ^fMfib 
V.  ^OL  is  stated  in  the  inventory  to  bo  cajti  Alaovii  «e- 
sTATE  OT  count  of  the  administratrix  with  the  estate  of  her  testa- 
MABT^.  tory  rendered  by  her  to  the  Oi^ibaffi?sCovrl'npon  oath  on 
'  the  17th  of  August,  1799,  in  which  she  charges  herself 
with  the  sum  of  10952.  in  aMilion  to  fhe  ftwvner  4ii«en- 
tory,  making  in  fhe  whole  W^dL  and  daims  cvattt  te 
^ums  paid  to  other  creAitari)  Whose  daiiMB  wwpc  not  «■' 
titled  to  preference,  amounting  to  S96IPl«-^-4e«tiiiiig  a 
balance  stiii  in  her  hands  of  12^2.  eqindto  89116  Mum, 
and  also  a  second  account  rendered  by  her  upon  oath 
to  the  Orphan's  Court  In  tfovt^mtirT,  1799,  charging 
herself  with  a  further  sum  of  assets  to  the  amount  of 
/.463  15  5  in  addition  tothe^nnfr%alanre  am  claim- 
ing credit  for  L1607  10  11  paid  to  sundry  creditors 
not  entitled  to  preference^  ana  still  leaving  a  balance  of 
76L  in  her  hands  to  be  administered.  The  Defendant 
then  offered  in  evidence,,  a  third  account  rendered  by  the 
administratrix  to  the  Orphan^s  Couil  in  lOOi,  in  .which 
she  charges  herself  with  the  fbr^ner  balance  of  70{.  ,aiid 
claims  allowance  for  pajrments  and  coimnis^ionstoilie 
amount  of  125/.  leaving  a  balance  in  her  favor  of  ^7L 
To  this  account,  as  wdl  4s  to  the  'two  former,  wm  an- 
nexed a  certificate  from  the  register  of  wifls,  Vtmt  the 
adminifstratrix  jnade  oatb  on  the  Holy  'Evanigels  tit  Al- 
mighty God,  fliat  the  account  was  jtist  and  true  as  it 
stood  stated,  and  that  she  had  Ixmajide  paid  or  secured 
to  be  paid  tlie  several  stfms  for  which  she  dainu^d  an 
allowance  **  which  after  dve/xanuaatum  jMn$ed  if  cfdm 
ofCourV 
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This  account  was  oflered  as  condosive  evidence  Ibr 
llie  De^fendant  on  the  issue.  But  the  Court  instrncted 
ihe  jury  that  it  was  not  conclqsive  evidence  in  ffivor  Of 
the  Defendant  upon  that  Issuer  andfot^cr  atthp  re- 
quest of  the  Plaintiff's  connscfl,  instructedtlte  joryftat 
the  said  record  of  the  judgment,  the  inventory  and  tiie 
two  accounts  of  the  administratrix  olBsredin  evidfmce 
on  the  part  of  the  Plaintiff  wiE$re  eonclosive  evidence  in 
Ills  favor  to  prove  (lie  devastavit  on  the  part  of  the  ad- 
ministratrix, to  Hhe  amoontnfthe  Plaintiff's  claiiii^  to 
wMch  instmctions  of  the  Court  the  Befendattt.excejpt- 
ed  ;  and  the  rerdict  and  judgment  b<;vn^  i^;aiii8t  him 
iid  brought  iiis  writ  of  error. 


F>  £ft.  tixi^fm  the  Wlamt^memr.  bsattt 

1?. 
Thftqutetmoii  nhetbwi  tke  finalr  flettbaait  of  the  siuteof 
aiaiHiiriiitoi  .aneoiBt  k  conelttsiTe.  iiulby'd. 


If  the  Court  has  a  power  to  pass  such  an  account— if 
it  be  a  Court  of  competent  jurisdiction^  ita  sentence  is 
coflcloajfe*  upon  eiwrjr  otter  Court  The  aenleace  of 
th0  ecctesiautical  Court  is  coBclufitine  iii<  fiugiand^  as  to 
attjaatters  wtthifi  ite  junsdiction.    TtoMa  ham  ^  Mh:. 

The  order  of  the  Court,  settling  the  account  is  Kjudi- 
ciaf^  not  m  muurtMriab  act 

Ma4:  the  Oqihan'^  Coiart  power  to  setde  aiid^  adjyust 
the  account  ? 

Bsf'  Hk.  act  of  asaembly  of  Maryland,  of  February, 
1777,  c^  8,  which  was  in  force  at  the  time  theae  IcMeta 
oft  whiiiniBtration  were  granted,  the  Orphan's  Courts 
had  al^  the  jurisdiction  and  autiiority  which*  the  opm» 
mteohi  gtimdl  htA  before. 

By  the  act  of  1715,  c.  M.  sect.  2^  the  commissapy 
general  was  to  proceed  according  to  the  laws  of  Eng- 
land, and  to  hold  his  Court  once  every  two  months^  By 
the  Sd  section,  he  was  to  call  all  executors  and  admin- 
istrators' to  exhibit  .inventories  within  three  months, 
and  rtndBT  accomiiS'vriJOdn  twdve  months  next  after  adi- 
nHttistratfOQ  committed;  and  to  enforce  obedience  by 
attacltment  for  eonterapt.  By  the  7th  and  I8th  sections,: 
he  is  to  transmit  an  account  of  the  distribution  to  the 
County  Courts.  By  the  27th  section  there  was  an  ap- 
peal  ibrtba  GbtMPaor  from^  Uie  siMitencc  of  tlie  ConwHs-: 
sapt^g&mrak 

By  the  Mik  section,  the  deputy  commissaries  had 
po^iMr  ta  jMstf.  0miit  and  eribw  aD  such  accoantb^as 
should  come  beferc  them  ''relating  to  deadi menhir  es* 
tates,'*  not  exceeding  SOL  provided  tiiere  were  no  con- 

tMfemyiiiiil»mn^imtirmx  pewiw  clotining  ai^  inttr- 
eg»iii^giicly  nmiu  sftoitta  ot^  t»  any  avtioles.of  tiiar 
aflootttit,  tiw  MimU$^^  ob«ariiiway  "mm  to  send.  it,,  witb 
an  pi^rs,  &c.   to  the  commiasafy  general,  ^  htprt 
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BBATTT  wham  dU parHes  are  to  appear  aind  d^eniUiitir  UdireiV' 

V.        By  the  40th  flection^  the  pren^gattve  Courts  (which  was 

STATE  OF  the  commissary  g^ieral's  Court)  bad  like  authority  in 

mabt'ii.  enforcing  obedience  to  its  process,  cM^ers,  interloctttory 

sentences  and  decrees,  as  the  high  Court  of  Chancery 

hadt 

By  the  act  of  1718,  c.  5,  the  person  entitled  to  the 
residue  of  an  estate  may,  after  it  months  from  the  date 
of  the  letters  of  admiiristration^  sue  <«  for  snob  residuary 
^<  part  as  shall  appeu*  to  be  due  by  such  accounts  as 
<<  shall  then  be  made  up.** 

This  jurisdiction  over  accounts  appears  also  in  the 
practice  of  the  commissary's  Court,  as  stated  in  the 
deputy  commMar^s  guide^  p-  ^  to  49,  which  shows  aba 
that  the'  settlement  of  the  account  by  tiiat  Court  was  al-r 
ways  bolden  to  be  conclusive  upon  the  County  Courts. 
In  the  appendix  p.  198,  is  the  form  of  a  special  com- 
mission to  pass  an  account.  It  appears  also  that  all 
the  vouchers  are  to  be  surrendered  and  filed  upon 
passing  the  account.  This  shows  that  it  must  be  con- 
clusive; for  nothing  could  be  more  uiyust  than  to  oblige 
a  man  to  be  always  ready  to  account  and  to  support 
his  account,  after  taking  from  him  all  his  vouchers* 

DUVALI.,  J. 

The  account  was  only  binding  upon  ttie  representa- 
tives of  the  estate,  the  dtstribuiee^;  and  they  might  still 
open  it  in  the  general  Court.  But  the  creditors  are 
no  parties  to  the  settlement  of  the  account,  and  cannot 
be  bound  by  it. 

There  can  be  no  dodbt  that  the  judgment  against  the 
Mministratrix,  the  inventory  and  two  first  accounts 
were  conclusive  evidence  of  a  devaslaroit* 

Mabshaui,  Ck.  J.  I  believe  that  is  the  law  flirough- 
out  the  United  States. 

The  Court  is  unanimously  of  opinion  that  the  setde- 
ment  of  the  account  by  the  Orphan's  Court  is  not  ccm- 
elusive  evidence  for  the  Defendant  upon  tli0  iflsr~  ''^'    ^ 

JMgment  tffirmed. 


FEBRUARY  TERM  1812.  28S 

UNITED  STATES  v.  JOHN  TYIJBR.  ISftk 


THIS  case  faayiiig  been  submitted  without  argu-  Upon  an  io. 

^  <  *     pntUng  gooda 

onboardacatv 

LiTiNGSToir^  J.  fleliveved  the  opinioa  of  the  Court  as  ^9^  ^i^  "^ 
loiiows :  P^rt  tl,e„^  om 

of  the  tJnUcd 

The  Defendant  was  indicted  under  the  act  to  enforce  ??*"h???!; 

-_  j»T  wine  Id  01 

the  embargo  laws  passed  the  9th  January^  1809^  for  Jm.  9,  isqq, 
loading  on  carnages,  within  the  district  of  Vermontt  ^t^j^jj^j^h 
nineteen  barrels  of  pearl-asheSf  with  intent  to  transport  oirenre  is  aSne 
the  same  without  the  United  States :  to  wit,  into  the  ^  ^^^  ^^ 
province  of  Canada.  tl  ^".^,  ^t 

not  neoessarv 

On  a  plea  of  not  guilty,  the  jury  returned  the  follow-  ^w'Tniu^ 
ing  written  Terdictf  wliich  was  recorded*  value  of  the 

goods. 

«The  jury  find  that  the  said  John  Tyler  is  guilty  of  ^ 
<ithe  charge  alleged  against  him  in  said  indictment, 
^*  and  that  the  said  pot-ashes  were  worth  two  hundred 
«<  and  eighty  doUars." 

The  Defendant  moved  in  arrest  of  judgment,  because 
the  verdict  was  not  sufficiently  certain  as  to  tiic  value 
of  the  property  charged  in  the  indictment,  the  same 
having  found  the  value  of  pct-asheSf  whereas  the  De- 
fendant was  indicted  for  the  intention  of  exporting  pearl- 
ashes. 

Upon  this  motion,  the  judges  being  opposed  in  opi- 
nion, the  same  has  been  certified  unto  this  Court  for  its 
direction  in  the  premises. 

The  law  which  creates  this  offence  provides  tliat  the 
party  shall,  upon  conviction,  be  adjudged  guilty  of  a 
high  misdemeanor,  and  finded  a  sum  by  the  Court  be- 
fore which  the  conviction  is  had,  equal  to  four  times 
the  value  of  the  properly  so  intended  to  be  exported. 
The  Court,  then,  is  of  opinion  that,  under  this  law,  no 
Taluatioii  by  the  jury  was  necessary  to  enable  the  Cir- 
iHiit  Cenrt  to  impose  the  proper  fine;  and,  therefore^ 
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h  srCAVBa  that  that  part  of  the  verdict  whictt^  is^  olgeolodi  tOf  is  re- 

V.        guarded  as  surplnsage,  and  cannot  deprire  the  United 

TTiJBR.    States  of  the  judgment  to  which  they  became  entitled 

I—  by  the  Defendant's  coniictioB  of  llie  oJBTence  laid  in  the 

indictment ' 

It  musty  accordingly^  be  certified  to  the  Court  befow; 
that  it  proceed  to  render  judgment  for  the  United 
States^  on  the  verdict  aforesaid^. 


(END  OF  FEBRUABT  TBRM,  1812;) 
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UNflPED  STATES 

1&13. 

GORDON  AIjTD  QTHERg* 


MseiiL..JjtiyiiifQ^rov,  J.  and  Tovd,  J. 

^fSXS  WBB  an  action  cf  debt  braa^ht  ia  the  Diitrkt  .  _^  . 
Covrt'itf  4jie  United  States  for  flie  Strict  of  Virginia,  ^^^  ^ 
tq^  «B  tnnlbargo-iondf  dated  the  9d  of  November,  1808,  tie  to  criy  »» 
coodltietied  to  refamd  the  cargo  of  the  Ed&ex,  in  ^m^  cwirf  ^SmC 
']NH%  of  Ae  United  fitatoa,  the  danger  of  the  aeas  only  United 
tncceptod.  X^h 

carried  fraai 

The  Defendants,  among  other  things,  pleaded  ^^.^^'^'^'^ 
following  plea,  viz.;  <«And  the  said  Defendants  for cCIIIrit ^Co«t 
further  ^ea  why  the  United  States  ought  not  to  have  bjr  writ  of  cr- 
«nd  maintain  flie  said  action,  say,  that  the  said  bondg^^j^ .  |^^^ 
^fnn  given  and -executed  for  more  than  double  the  value  good  deTcnoe 
of  the  vessel  and  cargo,  mentioned  in  the  recital  and  ^^^^"^ 
condition  of  the  said  bond;  to  wit,  in  a  sum  of  eight  bS^  bond!"^' 
Ilionsaiid  dollars  more  than  double  the  said  valae;  andtbat  h  wm 
tbe  said  last  mentioned  Defendmits  aver*  that  the  obli- S^  J^^^JJ^ 
gors  were  ^constrained  to  execute  the  said  bond  by  the  tiie  nOve  oc 
rv^asal  of  (be  ecdleotor  of  the  port  of  Tappahannock  to  ^IT^  SSi 
<lear  and  permit  the  said  vassel  and  her  cargo  to  de-  SSe^iterwM 
part  from  the  port  and  district  of  Tappahannock  nntil  ^^^^^^ 
the  same  bond  was  executed  as  aforesaid^  and  this  they  SL  reAuLi  of 
-are ^midy  to  veirify/^ 4ec.  •detwnce. 

To'tiiis  plea  there  was  a  ^general  demurrer,  which 
%as  overruled  liy  the  district  judjge  (Tyom,)    The 
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t.  STATES  United  States  carried  the  cause  up  to  the  Ciretat  Coal4 
r.        by  writ  of  error,  where  the  Judgment  was  affirmed  by 

OORDOX  &  MjiBSUAIii.,  C.  J.  w 

OTUfiRS. 

-'*——* —     Tte  United  States  brought  another  writ  of  error  tof 

•     the  Supreme  Court  of  the  United  States,  which  was 

dismissed  for  want  of  jurisdiction;  upon  the  authority 

of  the  case  of  United  States  v.  Croodivin  at  the  lafit 

term. 


4813^  BARTON  V.  PETIT  AND  BAYARD. 

fcb.  4tli.  'g 

•'9&sen^....ToHNsoN,  J.  and  Toddj  X 

ft 

tr  the  original  ERROR  to  the  Circuit  Court  for  the  district  erf 
ju<ig»^t  ^  Yit^nia  on  a  judgment  rendered  on  a  bond  (technical- 
remS^if  the  *y  called  in  Virginia  a  *^  forUiComvng  hond^^ J  given  to 
ciepeDdcDt  the  marshal  with  condition  to  have  certain  goods  forth'- 
tSe^'Iforur  coining  at  tlio  day  of  sale  appointed  by  the  marshal ; 
ooraing  bond"  being  goods  which  he  had  seized  under  a  jU  /a.  issued 
^*»*'»  httt  ^9^^  ^  former  judgment  recovered  by  Petit  and  Bay- 
^^i' eertio- ard  against  Barton,  which  judgment  was  reversed   at 

ran  it  neeeasa-  the  laSt  term  of  thlS  CourL 
ly  to  bring  ap 
the  ezecutioo 

upon  which       P.  B.  Key,  foT  the  Plaintiff  in  error,  contended,  that 

^^eaw^tm^  the  record  of  the  former  ju^ment  being  referred  to  in 

•how  the  eoD-  thc  Condition  of  tiie  bond,  was  to  be  considered  as  part 

n*»wn  ^-     of  this  record^  and  that  the  Court  could  judicially  take 

ja^cuti.*''^  notice  tliat  it  was  the  same  which  was  reversed  by  this 

Court  ^t  the  last  term,  the  traascript  of  which  record 

now  remains  ^ith  the  clerk  of  this  Court    But  if  the 

Court  could  not  judicially  notice  that  fact,  he  moved 

for  a  certiorari  to  the  clerk  below  to  certify  the  record 

of  the  judgment  on  which  the  execution  issued  upon 

which  the  bond  was  given. 

£.  I.  Lee  and  L  R.  Ingbbsoxl,  contra,  contended^ 
that  the  former  record  was  no  part  of  the  present  re- 
cord, and  that  the  Court  could  not  judicially  know  it  ta 
be  the  same,  and  cited  4  tten,  and  Mun^  S9S^  1  Waih.  M« 
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Fdfmaty  ll^^JWAsauroTiurf  J.  deliyered  the  opini-  babtok 
on  of  the  Coort  as  follows :  v. 

FETIT  & 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  batabd. 
Court  of  \iTgffA8L9  rendered  upon  a  bond  given  by  the  .—«••.,». 
^lalnti A  in  error  with  condition  for  the  dettyery^  at  a 
certain  time  and  place,  of  property  seised  by  the  ;nar* 
abal  to  satisfy  an  execution  which  had  issued  from  the' 
same  Court    The  condition  not  having  been  complied         / 
with,  this  judgment  was  rendered  upon  motion  and  no- 
tiee  thereof  duly  served  npon  the  obligors  in  the  bond, 
agreeably  to  the  laws  of  Yirginia. 

It  is  not  pretended  Aat  there  is  any  intrinsic  error 
in  this  jodgment  to  warrant  its  reversal  i  but  it  is  con-  ^ 
tended  that  the  reveltal  of  the  original  judgment,  upon 
which  the  proceedings  in  this  record  took  place,  re- 
quires necessarily  the  reversal  of  this  judgment  The 
general  doctrine  is  undeniably  so  *,  but  the  application 
of  it  to  this  case  is  not  admitted.  Thit  the  judgment 
ill  this  record  is  dependent  upon  some  other  judgment 
is  apparent  from  the  bond  which  recites  a  prior  execu- 
tion and  seizure,  by  the  marshal,  of  the  property  men- 
tioned in  the  condition,  for  the  purpose  of  satisfying  it; 
"but  it  does  not  appear  judicially  to  the  Court  that  the 
recited  execution  issued  upon  the  identical  judgment 
which  has  been  reversed*  The  only  difficulty  which  the 
Court  has  felt  has  been  to  devise  some  proper  mode  in 
this,  as  well  as  in  all  similar  cases  which  may  hereafter 
arise,  to  connect  with  the  original  reversed  judgment 
that  which  is  asserted  to  be  dependent  upon  it 

A  certiorari  upon  a  suggestion  of  diminution  would 
not  answer  the  purpose,  as  the  proceedings  in  the  ori- 
ginal suit  form  no  part  of  those  in  the  subse<)uent  suit: 
the  only  foundation  of  which  are,  the  bond  and  notice. 
Neither  does  it  appear  regular  for  this  Court  to  receive 
as  evidence  of  tiie  dependency  of  the  latter  upon  the 
former  judgment,  the  certificate  of  the  clerk  of  the  Cir« 
cuit  Court' 

The  Court  has  thought  it  best  to  direct  a  special 
writ  to  be  firamed  applicable  to  cases  of  this  nature,  to 
be  directed  to  the  clerk  of  the  Court  in  which  the  judg- 
ments were  rendered^  to  certify  under  the  sold  of  the 
VOL.VIIi  38 
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BARTON    Court»  the  execntbn  recited  in  the  bond  on  wWich  the 
V.        second  judgment  was  rendered.     This  lUfficulty  can 
PETIT  &  never  occur  except  in  cases  where  all  the  proceedings 
BAYARD,  in  the  original  judgment,  except  the  execution!  are  al- 
ready before  this  Court     The  execution,  therefore, 
though  no  part  of  either  the  original  or  dependent  re- 
cord, being  certified  by  the  proposed  writ,  will  supply 
the  only  link  necessary  to  prove  the  connexion  between 
Uie  two  judgments. 

In  this  case,  £he  Court  from  the  novelty  of  the  prac^ 
tice  necessary  to  be  adopted,  will  not  permit  the  Plain- 
tiff in  error  to  suffer  in  consequence  of  his  not  hiving 
appli<(d  sooner  for  a  writ  of  cerfUjrarif  but  will  now  di- 
rect the  same  to  issue.  In  future  the  party  must  take 
the  consequences  of  his  neglect,  i  Aie  should  fail  to  have 
the  execution  certified  in  time, 

March  16^A.M.WA8HiNGTOir«  J.  The  Court  has  ex- 
amined tlie  exectgtion  which  has  been  sent  up  by  certiO" 
rarif  and  is  satisfied  that  the  judgment  on  which  it  is- 
sued is  that  which  was  reversal  at  the  last  term.  The 
judgment,  therefore,  on  the  forthcoming  bond  must  be 
reversed  also. 

Judgment  Reversed. 


im 


1815. 


Feb. 


Sth. 


MIMA  QUEEN  AND  CHILD, 

FBTITIONBRS  FOB  FREBDOM, 

V. 

HEPBURN. 


PresetU..*.M  ike  Judges  except  Todd,  J. 

Uearm  eri-       ERROR  to  the  Circuit  Court  for  the  district  of  Go- 
denee  u  in-    lumbia,  sitting  at  Washington. 

competent  to  o  «» 

~    faot,       At  tiie  trial  several  bills  of  exception  were  taken. 
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1.  The  first  was  for  the  rejection  of  part  of  tlie  depo-     mima 
sitioii  of  Caleb  Clarke^  who  deposed  to  a  fact  respect-  qv££N  k 
ing  the  ancestor  of  the  petitioners  which  he  had  heard     child 
Ms  mother  say  riie  had  frequentij  heard  from  her  fa-        v. 
tber.  KKPBVRir. 


fL  The  second  was  for  OTerroIing  part  of  the  depo-  ^^^*  >•> »  ht 
^tioD  of  Freeders  Ryland,  which  stated  what  he  had  SJSSSi  ^. 
heard  Mary*  the  ancestor  of  the  petitioners,  say  re-  ing  pro?ed  by 
specting  her  own  jiace  of  birth  and  residence.  ^'^^kT  ^^ 

their   own 

^.  The  third  exception  stated  that  after  a  juror  was  ^((^^ledge, 
sworn  the  petitioBers  excepted  to  hinn  because  he  was domul  Ma^I 
not  an  inhabitant  of  the  county^  hut  the  Court  overruled  laod  «re  not 
the  exception.  *JJ™p'  ^ 

,  role. 

4.  The  fourthi  exception  stated  that  a  talisman  being  A^^**  •  J""**" 
challenged  for  fav6r>  and  liaving,  upon  being  question-  cep^^an^b^ 
ed>  avowed  his  detestation  of  slavery  to  be  such  tiiat^  ^«°  ^  ^*^ 
in  a  doubtful  case,  he  would  find  a  verdict  for  the  peti.  hut^g^^^i^ 
tioners,  and  that  he  had  so  expressed  liimself  with  re-  habitant  of  a- 
gard  to  this  very  case,  and  that  if  the  testimony  were  Jf  *i'*^^JJJ|J"Se 
equal  he  should  certainly  iind  a  verdict  for  these  jieti-  ch»nenged  tor 
tioners :  the  Court  instructed  the  tryers  tliat  he  did  not  ^*^^'*».  ^  "p^ 
stand  indifferent  between  the  parties.  b^foTthc  ^. 

erSfhedeelare 

5.  The  fifth  exception  was  similar  to  the  second.        ^^^J^<3d 

he   et^ual    be 

6.  The  sixth  exce^^on  stated  that  the  petitioners,  f^^j^jf  Jfw 
having  read  the  deposition  of  R.  Disney,  stating  that  of  th^t"iMu^ 
he  had  heard  a  report  from  divers  persons  respecting  H^*  "^^^^^ 
the  manner  of  the  importation  of  the  ancestor  of  the  pe-  jll^'ii;^^  Vi 
litioners,  kc*  the  Court  instructed  the  jury  that  if  tliey  Court  in  the 
should  believe  from  the  evidence,  that  the  existence  of  ««**«<\y  • 
the  report  was  not  stated  by  the  deponent  of  his  own  ^  on^TTo 
knowledge,  but  from  what  had  been  communicated  to  reject  him,  ai. 
htm  respecting  the  existence  of  such  a  report  "lany  Jjj*^^}^®^^ 
years  after  her  importation,  without  its  appearing  by  beiostroagM 
whom  or  in  what  nvuiner  the  same  was  communicated  ^^  .^y'^,  ^^ 
to  him,  then  the  evidence  is  incompetent  to  proveeither  p^^^  to  "S- 
the  existence  of  such  report,  or  the  truth  of  it.  lov  him  to  be 

F.  S.  Kjbt,  foft  the  Plaintiffs  in  error. 

The  principal  exception  is  to  the  opinion  of  the  Court 
that  in  tracing  a  pedigree,  the  hearsay  of  hearsay  is 
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uiMA  not  admissible.  Caleb  Clarice's  deposition^  as  to  wliat 
%1T££N'&  he  heard  his  mother  say^  was  admitted^  but,  as  to  what 

ouUiD  he  heard  his  mother  say  her  fath^  said,  was  rejected* 
V.  If  this  opinion  be  correct  it  will  be  impossible  ifi  j^ve 
HBFBURir.  any  antient  fact. 

John  hk^9  cfndra* 

Hearsay  is  only  admissible  on  the  ground  of  neceaai- 
ty  and  antiquity,  i  Wodi  123.  %  Wath.  1%8.  Th^re 
w^  no  evidence  of  the  death  of  the  person  whose  de- 
clarations were  given  in  evidence.  Hearsay  of  hearsty 
is  analogous  to  a  copy  of  a  copy.  The  witness  ought 
at  least  to  state  from  whom  he  heard  the  report 

JoN£3j  on  the  same,  side^ 

Kvery  claim  to  freedom  ought  to  h%  supported  by  the 
same  kind  of  evidence  as  is  necessary  to  support  other 
rlaims.  There  is  no  rule  of  law  that  exempte  it  from 
the  general  piinci]^es  of  ev^lence.  In  the  praent  case 
the  hearsay  was  not  introduced  to  prove  pedigret  nor 
prescriptUm,  nor  aistomi  but  to  prove  that  a  certain  an- 
cester  came  from  En^and.  It  was  the  neglect  of  the 
parties  that  they  did  not  urge  their  claim  ^diile  they 
had  legal  evidence  to  support  it.  S  T.  R.  ±21*  Outram 
V.  Morewood.  Although  a  general  right  may  be  proved 
ty  traditionary  evidence,  a  particular  fact  cannot,  ex- 
cept in  tracing  a  pedigree.  The  admission  of  hearsay 
is  an  exception  to  the  general  rule  of  evidence,  and 
therefore  must  be  confined  strictly  to  the  ioxcepted 
cases,  which  are  prescription,  custom  and  pedigree^  cases 
in  which  the  strength  of  the  claim  depends  upon  its  an- 
tiquity. He  who  would  use  hearsay  as  evidence  must 
first  prove  all  the  facts  which  would  entitle  him  to  use 
it^  and  must  satisfy  the  CcMirt  that  better  evidence  can- 
not be  had.  The  hearsay  must  be  of  such  a  fact  as,  if 
the  peraon  were  living,  could  heaven  in  evidence  by 
him.  Hearsay  evidence  of  a  genei^l  reputation  of  a 
fact  is  not  admissible.  The  witness  himself  must  know 
the  fact  of  general  reputation. 

There,  are  two  olyections  to  Disney's  depositioB:  1. 
That  he  does  not  state  who  infonned  him,  so  that  it 
may  be  knowq  whether  ihat  persmi  be  Unng  lo*  not  so 
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as  himself  to  be  a  witness;  and,  52.  That  a  gcjieral  re-     mima 
pntation  of  a  fact  is  not  evidence.  (^^keit  k 

CHILD 

M0R91SIX9  tff  repbf*  r. 

HBPBUlUr. 

.  The  general  rule  of  evidence  is^  tiiat  if  the  evidence         ■ 
offered  be  the  best  which  the  nature  of  the  case  admits, 
and  leaves  no  presumption  that  there  is  better  behind^ 
it  is  admissible. 

Such  evidence  as  this  is  always  admitted  in  the 
Courts  of  Marylandy  under  whose  laws  this  case  was 
tried,  and  its  use  had  been  sanctioned  by  the  authority 
of  the  highest  Court  of  that  state.  The  case  cited  by 
the  opposite  counsel  shows  that  it  is  admitted  not  only 
in  cases  of  prescription,  custom  and  pedigree,  but  in  aU 
casts  of  the  tike  nature.  So  it  has  ^en  received  in  set- 
tlement  cases,  in  all  cases  otpauperSf  and  in  questions  of 
antient  boundaries  in  ejectment.  The  evidence  taken 
upon  conmiissions  to  mark  and  bound  lands,  under  the 
statute  of  Maryland,  generally  consists  of  testimony  of 
this  kind.  1  Edrris  and  M^Htwrfs  B&porta^  8I»,  85.  Af-^ 
ter  a  lapse  of  100  years  better  evidence  than  this  can*" 
not  be  expected.  The  general  reputation  of  the  fact 
that  the  ancestor  was  fir«e  is  sufficient  to  rebut  the  pre- 
sdiBption  arising  from  cofor,  and  throws  the  burden  of 
proo|  on  the  other  side. 

As  to  the  admission  of  hearsay,  he  cited  Peake*s  ev. 
10  to  15,  td.  Jippendix,  p.  18. 

Febtmary  13^A....MAtt$HALi.,  Ch.  J.  delivered  the  opi- 
nion of  the  Court  as  follows: 

Thi9  was  a  suit  instituted  by  the  Plaintiffs  in  the  Cir- 
cuit Court  of  the  United  States  for  the  County  of 
Washington,  in  which  they  claim  freedom.  On  the 
trisd  of  the  issue  certain  depositions  were  offered  by  the 
Plaintifi^  which  were  rejected  by  the  Court  and  excep- 
tions were  taken.  The  verdict  and  judgment  being 
rendered  for  fiie  Defendants,  the  Plaintiff^  have  brought 
the  cause  into  this  Court  by  writ  of  error,  and  the  case 
dspendson  the  correctness  of  the  several  opinionc^ 
giv^n  by  th^  Gk*cuit  Oovrt. 
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MIMA  The  first  opinion  of  the  Court  to  which  exoeftioD 
qiTBBK  &  was  taken  was  for  the  rejection  of  part  of  the  depou* 

CHuuD  tion  of  Caleb  Clarice,  who  deposed  to  a  fact  which  he 
T.  had  heard  his  mother  say  she  had  frequentlj  heard 
fl»PBCRir»  from  her  father. 


The  second  exception  is  to  the  opinion  overruling 
part  of  the  deposition  of  Freeders  Ryland,  which  stated 
what  he  bad  heard  Mary,  the  ancestor  of  the  Plaintifib^ 
say  respecting  her  own  place  of  birth  and  residence. 

The  fifth  exception  is  sabstantiaUy  the  same  with  the 
second.  The  question  is  somewhat  varied  in  form^  and 
the  testimony  given  by  the  Defendant  to  which  no  ex- 
ception was  taken  is  recited,  and  the  hearsay  evidence 
is  then  offered  as  historical ;  but  the  (yourt  perceives 
no  diffei*ence  in  law  between  the  second  and  fifth  ex«- 
ceptions. 

The  sixth  exception  is  taken  to  an  instruction  given 
by  the  Court  to  the  jury  on  the  motion  of  the  counsel 
for  the  Defendants.  The  Plaintiflb  had  read  the  depo- 
sition of  Richard  Disney,  who  deposed  that  he  had  heard 
a  great  deal  of  talk  about  Mary  Queen,  the  ancestor  of 
the  Plaintiffs,  and  has  heard  divers  persons  say  that 
Captain  Larkin  brought  her  into  this  country,  and  that 
she  had  a  great  many  fine  clothes,  and  that  old  William 
Chapman  took  her  on  shore  once,  and  that  no  body 
would  buy  her  for  some  time,  until  at  last  James  Ca- 
roll  bought  her. 

TViicreupon  the  Defendant's  counsel  moved  the  Court 
to  instruct  the  jury  that  if  they  find  the  existence  of 
tins  report  and  noise  was  i;ot  staled  by  the  witness  from 
his  knowledge,  but  from  what  bad  been  communicated 
to  him  respecting  the  existence  t>f  such  a  report  and 
noise  many  years  after  her  importation,  without  its  ap- 
pearing by  whom  or  in  what  mafiner  the  same  was  com- 
municated to  him,  then  the  evidence  is  incompetent  to 
prove  cither  tlie  existence  of  such  report  and  noise  or 
the  truth  of  it:  which  instruction  the  Court  gave. 

The  Plaintiffs  also  read  the  deposition  of  Thomas 
Wai-field,  who  deposed  that  John  Jiams,  an  inqiector  o{ 
tobacco,  told  him  that  Mary  the  ancestor  of  the  Plain- 
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tifis  was  free  and  wis  brought  into  this  country  by     mima 
Captain  Larkin,  and  was  sold  for  seven  years.    The  c^irEBN  & 
Court  instructed  the  jury  Hiat  if  they  should  be  satisfi*     chuuo 
ed  upon  the  evidence  that  these  declarations  of  John        v. 
Jiams  were  not  derived  from  his  own  knowledge^  but  HBPBinBur. 
were  founded  on  hearsay  or  report  oamnmnicated  to 
him  many  years  afler  the  importation  and  sale  of  the 
said  Mary#  without  its  appearing  by  whom  or  in  what 
manner  such  communication  was  made  to  him :  then  his 
said  dedarations  are  not  cmnpetent  evidence  in  this 
cause.    To  fliese  instructions  the  counsel  for  the  Plaiot- 
tiffs  excepted. 

These  several  opinions  of  the  Court  depend  on  one 
genwal  princi]^e.  The  decision  of  which  determines 
them  ail.  It  is  this :  Thai  bearsoji  evidtnee  is  incompe- 
tent to  establish  any  specifie  fact,  which  fieu:t  is  in  its  na- 
ture snsceptable  of  being  proved  by  witnesses  who 
speak  from  their  own  knowledge. 

However  the  feelings  of  the  individual  may  be  inte- 
rested on  the  part  of  a  person  claiming  freedom,  the 
Court  cannot  perceive  any  legal  distinction  between  the 
assertion  of  this  and  of  any  other  rig^t,  which  will 
justify  ttie  application  of  a  role  of  evidence  to  cases  of 
this  description  which  would  be  inapplicable  to  general 
cases  in  which  a  right  to  property  may  be  asserted. 
The  rule  then  which  the  Court  shall  establish  in  this 
cause  will  not^  in  its  application,  be  confined  to  cases  of 
this  particular  descflption,  but  will  be  extended  to 
others  where  rights  may  depend  on  facts  which  happen- 
ed many  years  past. 

It  was  very  justly  observed  by  a  great  judge  that 
<^  all  questions  upon  the  roles  of  evidence  are  of  vast 
importance  to  all  orders  and  degrees  of  men :  our  lives, 
our  liberty,  and  our  property  are  all  concerned  in  the 
support  of  these  rules,  which  have  been  matured  by  the 
wisdom  of  ages,  and  are  now  revered  from  their  anti- 
quity and  the  good  sense  in  which  they  are  founded.'' 

One  of  these  rules  is,  that  ^*  hearsay"  evidence  ia  iii 
its  own  nature  inadmissible.  That  this  species  of  testi- 
mony  supposes  some  better  tesjimony  which  might  be 
adduced  in  the  particular  cafle#  is  not  the  sole  ground 
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MIMA     of  its  exelasioD*    Its  intriiisie  weakmsSf  ite  inotiiipe^ 

c^uftBir  &  tency  to  satisfy  the  mfni  of  the  existeace  of  (ke  factf 

CHI£0    and  the  frauds  which  might  be  practiced  under  its  coyer, 

-ff*        eombine  to  support  tiie  rule  that  hearsay  evidence  is  to» 

It sPBirBBr.  taHy  inadmismble^ 

To  this  rule  there  are  some  exceptions  which  are 
said  to  be  as  old  as  the  rule  itself.  These  are  cases  d 
peHgreej  of  prescriptiath  of  cmtom,  and  in  some  cases  of 
bomdary.  There  are  also  matte's  of  general  and  pub« 
lie  history  which  may  be  received  without  that  foH 
proof  which  is  necessary  for  the  establishment  of  a  pri- 
vate fact. 

It  will  be  necessary  only  to  examine  the  principles 
on  which  these  exceptions  are  founded  to  satisfy  the 
judgment  that  the  same  principles  will  not  justify  the 
admission  of  hearsay  evidence  to  prove  a  spec^  fad, 
because  the  eye  witnesses  to  that  fact  are  dead.    But  if 
other  cases  standing  on  similar  principles  should  arise^ 
it  may  well  be  doubted  whether  justice  and  the  general 
policy  of  the  law  would  warrant  the  creation  of  new  ex- 
cejitions.    The  danger  of  admitting  hearsay  evidence 
is  sufficient  to  admonish  Courts  of  justice  against  light- 
ly yielding  to  the  introduction  of  fresh  exceptions  to  an 
M  and  well  established  rule:  the  value  of  which  is  felt 
and  acknowledged  by  all. 

If  the  circumstance  that  the  eye  witnesses  of  any  fact 

be  dead  should  justify  the  introduction  of  testimony  to 

<'stablish  that  fact  from  hearsay,  no  man  could  feel  safe 

in  any  property,  a  claim  lo  which  might  be  supported 

s       by  proof  so  easily  obtained. 

This  subject  was  very  ably  discussed  in  the  case  of 
the  king  against  the  inluibitanU  of  ErisweUf  where  the 
question  related  to  the  fact  that  a  pauper  had  gained  a 
residence,  a  fact  which  it  was  contended  might  be 
proved  by  hearsay  evidence.  In  that  case  the  Court 
was  divided,  but  it  was  afterwards  determined  that  tbcf 
evidence  was  inadmissible. 

Utis  Court  is  of  the  same  opinion. 

The  general  rule  comprehends  the  ckse,  and' the  case 
is  not  within   any  exception  heretofore  recognized. 
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This  CoinrI  is  not  indin^  to  extoikl  liie  exoqptioiM  for-     ifiM4 
fh^r  than  they  hare  already  been  carried.  quBBH  & 

GHIU 

There  are  other  exceptions  taken  wliich  appear  on        v, 
the  record^  but  were  not  much  relied  apon  in  argument,  hefbubk; 

The  third  exception  is  to  the  qualification  of  one  of 
the  Jurors.  He  was  cadkd  as  a  tatismauf  and  was 
stated  to  be  an  inhabitant  of  the  county  of  Alexandria — 
not  of  Washington.  The  Court  decided  that  he  was  a 
proper  juryman^  and  he  was  sworn.  After  his  being 
sworn  the  objectioii  was  made  by  the  Plaintiff^s  counsel^ 
and  an  exception  was  talien  to  the  opinion  of  the  Court. 

Whatever  might  have  been  the  weight  of  this  excep- 
tion if  taken  in  time^  the  Coart  cannot  suatain  it  now. 
The  exception  ouj^  to  have  been  made  before  the  juror 
was  sworn. 

The  fourth  exception  also  applies  to  an  opinion  given 
by  the  Circuit  Court  respecting  the  service  of  one  of 
the  persons  summoned  as  a  jaror.  James  Reed,  when 
called,  was  questioned,  and  appeared  to  have  fomied 
and  expressed  no  opinion  on  the  particular  case ;  but 
on  being  further  questioned^  he  avowed  his  detestation 
of  slavery  to  be  such  that  in  a  doubtful  case  he  would 
fiad  a  verdict  for  the  PtaintiiTs ;  and  that  he  had  so  ex* 
pressed  himself  with  regard  to  this  very  cause.  He 
added  that  it  the  testimony  were  equal  he  should  cer- 
tainly find  a  verdict  for  the  Plaintiffs.  The  Court  (hen 
instructed  the  tryers  that  he  did  not  stand  indifferent 
between  the  parties.  To  this  instruction  Im  exceptioii 
was  taken. 

It  is  certainly  much  to  be  desired  that  lurors  should 
enter  upon  their  duties  with  minds  entirely  free  from 
every  prejudice.  Perhaps  on  general  and  public  ques- 
tions it  ii^  scarcely  possible  to  avoid  i^eiving  soiiie  pre- 
possessions, 9nd  where  a  private  right  depends  on  such 
a  question  the  difficulty  of  obtaininj^  jurors  whose 
minds  are  entively  uninf  oenced  by  opinions  preVionsly 
ftrraed  is  undoubtedly  considerable.  Yet  they  ought  to 
be  superior  to  every  exception,  they  ought  to  sited  per- 
fecfly  indiftrent  between  the  parties,  and  although  the 
Uas  which  was  acknowledged  in  this  case  night  not 
VOL.  TH.  S9 


WS  SUPREME  COURT  U.  8: 

MIMA  perhaps  have  been  00  strpng  as  to  render  it  positivel  j 
quEEN  &  improper  to  allow  the  juror  to  be  sworn  on  the  jury^ 

CHII.D     yet  it  was  desirable  to  submit  the  case  to  those  who  felt 

V4        no  bias  either  way ;  and  therefore  the  Court  exercised 

HsrauBK.  a  sottiid  discretion  in  not  permitting  him  to  be  sworn. 

There  is  no  error  in  the  proceedings  of  the  Circuit 
Courty  and  the  judgment  is  affirmed. 

■ 

DuVALLi  /• 

The  principal  point  in  this  case  is  upon  the  admissi- 
bility oi  hearsay  evidence.  The  Court  below  admitted 
hearsay  eridence  to  prove  the  freedom  of  the  ancestor 
from  whom  the  petitioners  claim^  but  infused  to  admit 
hearsay  of  hearsay.  This  Court  has  decided  that  hear- 
say evidence  is  not  admissible  to  prove  that  the  ances- 
tor frrun  wbom  they  claim  was  free.  From  this  opi- 
nion I  dissent. 

In  Maryland  the  law  has  been  for  many  years  settled 
that  on  a  petition  for  freedom  where  the  petitioner 
claims  from  an  ancestor  who  has  been  dead  for  a  great 
length  of  timet  the  issue  may  be  proved  by  hearsay  evi- 
dence»  if  the  fact  is  of  such  antiquity  that  living  testi- 
mony cannot  be  procured.  Such  waa  the  opinion  of 
the  judges  of  the  general  Court  of  Maryland,  and  their 
decision  was  affirmed  by  the  unanimous  opinion  of  the 
judges  of  the  High  Court  of  Appeals  in  the  last  resort^ 
after  full  argument  by  the  ablest  counsel  at  the  bar.  I 
think  the  decision  was  correct  Hearsay  evidence  was 
admitted  upon  the  same  principle*  upon  which  it  is  ad- 
mitted to  prove  a  custom,  pedigree  and  the  boundaries 
of  land ; — ^because  from  the  antiquity  of  the  transactions 
to  whiph  these,  subjects  may  have  reference,  it  is  impos- 
sible to  produce  living  testimony.  To  exclude  hearsay 
in  such  cases,  would  leave  the  party  interested  without 
remedy*  It  was  decided  abo  that  the  issue  could  not 
be  prejudiced  by  the  neglect  or  omisdion  of  the  ancestor. 
If  the  ancestor  neglected  to  claim  her  right,  the  irsue 
could  not  be  bound  by  length  of  time,  it  being  a  natural 
.  inherent  right.  It  appears  to  me  that  the  reason  for  ad- 
mitting luMEirsay  evidence  upon  a  question  of  freedom 
is  much  stronger  than  in  cases  of  pedigree  or  in  contro- 
.yeraies  relative  to  the  boundaries  of  land.    It  wfll  be 
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imiTersally  admitted  that  the  right  to  freedom  is  more     miha 
important  than  the  right  of  property.  .    ft^sEir  & 

CHIU) 

And  people  of  color  from  their  helpless  condition  v. 
under  the  uncontrolled  authority  of  a  master,  are  entitled  hbpbubk. 
to  all  reasonable  protection.  A  decision  that  hear- 
say evidence  in  such  cases  shall  not  be  admitted,  cuts  up 
by  the  roots  all  claims  of  the  kind,  and  puts  a  final  end 
to  them,  unless  the  claim  should  arise  from  a  fact  of 
recent  ^e,  and  such  a  case  will  sddom,  perhaps  nereri 
occur. 


B 


THE  BANE  OF  COLUMBIA  1818. 

F«b.    '      5th. 

PATTERSON'S  MmW. 


Absent  JoHirsoir,  J.  and  Todd,  J. 

ERROR  to  the  Circuit  Court  for  the  district  of  Cof  Upon  atpe- 
lumbia^  in  an  action  of  indebitatus  assumpsit,  brought  ^jJeutST^ 
by  the  Defendant  in  error  against  the  president,  direc-  theput  cf  dM 
tors,  and  company  of  the  bank  of  Columbia,  in  their  J^jUJ^  ^ 
corporate  capacity.  There  were  four  counts  only  in  the  nmpiit  iHH 
declaration.  lie    for    the 

•  pnee. 

A  iimple 

ist  Indebitatus  assumput,  formatters  properly  charge^  eontraot  is  not 
able  in  account.  ^.  Indebitatus  assumpsit,  for  work  and  ^gT^i^J^* 
labor  done.    8d.  Quantum  meruit;    and  4pth,  Insimid meat,   vhieh 

and   fixes  the 

The  Defendant  pleaded  non  assumpsit,  and  a  tender,  mode  ofasoer- 

*  tainnig  ifs  a- 

On  the  trial  below,  the  Defendant  took  three  bills  of  Upon  gene- 
exceptions.  I^LS^'. 

neot  ezeciited 

The  ist  stated,  that  the  Plaintifrread  in  evidence'a  seal*  P^^^L^^^ 
ed  agreement,  dated  10th  December,   1807,  between  TbTr^ 
Pattermn  and  a  duly  authorized  committee  of  the  di«  ^  «  priw,  hi 
rotors  of  the  bank,  under  their  private  seals.    It  re- 1^*^  JlSftt 
dtes^  that  a  difference  of  opinion  had  arisen  between  i^im  h^  ex^ 
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BAKK  w  i^attttBon  aiidihe  coniiBittee  for  buildiiq;  tho  new  liuk* 

COLUMBIA  ing-house,  as  to  Geftaia  work  extra  of  aB  agreeoieBt 

V.  •     made  between  Patterson  and  the  said  committee  in  ISM^ 

PlTTBR-  aad  thereto  annexed ;  whereupon  it  was  agreed,  that 

bob's     aU  the  work  done  by  Patterson  should  be  measured  and 

adm'r.    valued  by  two  persons  then^tn  mentioned  according  to 

cttiain  rates,  called  in  Georgetown  M  prices,  and  the 

cQted,  does  sum  certified  by  them  should  be  taken  by  both  partie&y 
tbefm!^**^  in  their  settlement^  as  the  amount  thereof,  It  was  also 
Whemrera  thereby  agreed,  that  the  mdJimmeSf  respectiag  which' 
®**n>«^ioo  there  had  been  no  specific  agreement,  should  be  mea- 
aSng^^in  sured  and  valued  by  the  same  persons  in  the  same  man- 
Ae  K<HMe  of  ner.  The  agreemest  of  iSM  referi'ed  to  in,  and  an- 
JMirp^oflS  "^^xed  to  the  agreement  of  1807,  was,  also  off  red  in 
uMthtttioD,  all  evidence  by  the  Plaintiff,  and  states,  ttiat  Patterson  had 
Sade^^^K^u  *^®^  ^^^^  ^^^  committee  to  do  all  the  carpenter's  w  ork 
fluduxmd  a- i^uired,  agreeably  to  the  plan  of  the  new  bank,  and 
genu  are  ex-  states  particularly  tlic  manner  in  which  it  was  to  be 
oTthS'^Sp^  done ;  and  that  « in  consideration  of  the  work  being 
»tioD ;  and  all  done"  as  stated,  the  committee  agreed  to  pay  Patterson 
oD^rn^  3,625  dollars  as  full  consideration  ;  and  that  if,  when 
iav»  and  aU  the  work  sbould  be  fiilished,  the  committee  should  be  of 

farSlit  Aei  ^P'"^°"  *'**^^  ^^^^  ^""*  ^'^  ^^  mucli,  Pattorsou  agreed 
request,  nte  ^  ^^^^  ^he  work  meas!if*ed,  at  the  expf^nse  of  the  bank, 
^P*'*^  P«>'    by  two  persons  mutually  ap))ointed,  who  should  take 
2|]£jeroent    ^^  ^  pricts  SB  the  standard,  and  in  case  the  bill  of 
of  whiflh  aa     measurement  did  not  amount  to  the  sum  of  5,625  dol* 
•••**  **^     lars,.  Patterson  agi*eed  to  take  the  amount  of  measure- 
ment, for  full  satisfaction.    The  Plaintiff  then  read  in 
evidence  a  p&j^v  of  particulars  of  the  work,  certified 
by  the  persons  named  in  the  agreement  of  1807.    The 
Defendants  offered  in  evidence  the  plan  of  the  building, 
and  that  it  was  built  principally  according  to  tliat  plan^ 
and  the  agreement— ^nd  that  any  work  other  than  th^t 
stated  in  the  plan  and  agreement,  was  to  be  charged  se- 
parately as  exti^a  work,  and  1  latit  was  so  charged  by 
Pattei*son,*  before  the  10th  of  December,  4807,  the  d%te 
of  the  2d  agreement,  who  presented  the  account  (so 
charged)  to  the  Defendants,  claiming  the  amount  of  the 
same,  and  claiming  also  for  the  work  done  under  the 
agreement  of  1804,  tbe  sum  of  3,695  daliaiB,  amifNTHv- 
ed,  that  while  ^he  work  was  gong  on,  the  Drifoadanti 
paid  Patterson  sundry  large  iSuiBs  of  money  o«  mfiomat 
thereof. 
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l^ie  Coiat  was  fhcpeupon  prayed  hj  the  Defendants  b  ahk  ov 
to  instruct  the  jury*  that  if  they  believed  that  the  agree-  coi.umbia 
ment  of  1804  was  assented  to  by  Patterson  and  the  com*        v. 
mittee  as  binding  between  them^  and   that ,  the  work  patteb- 
therein  contracted  for  was  done  by  Pattersont  and  that      son's 
the  sum  of  S962B  dollars  therein  mentioned  was  claim-    adm^H.    . 

ed  by  him  on'  account  of  the  same^  then  the  Plaintiff ..i...i-. 

could  recover  for  no  snch  work^  but  could  only  recover 
for  the  work  done,  eorh-a  of  tiie  said  agreement;  which 
instruction  the  Court  refused  to  give. 

It  was  contended  by  the  Defendants  counsel,  Mob- 
sEii  &  KsTy  that  in  that  refusal  the  Court  below  erred 
because, 

!•  AttboHgh  tliere  were  alterations  in  the  buUdtng, 
after  the  agreement  of  1804,  yet  Patterson  was  bound  by 
that  contract,  as  far  as  it  could  be  traced — and  could  only 
recover  for  the  extra  work  done  under  the  counts  of  this 
declaration,  which  were  all  general*  1*  Comtfn  on  con- 
tracts,  360. — Twk€s  cases,  108. 

2.  Because  the  Plaintiff  was  allowed  t6  recover  the 
value  of  certain  work  by  measure  and  value,  under  the 
general  counts*  when  he  had  contracted  to  do  the  said 
work  for  a  certain  stipulated  price.    Esp.  JVl  P.  138. 

The  second  bill  of  exceptions  states,  that  the  Defen* 
dants,  upon  the  same  evidence,  prayed  the  Court  to  in- 
struct the  jury,  that  the  Plaintiff  was  not  ehtitled  to  re- 
cover under  any  of  the  counts ;  which  instruction  the 
Court  refused  to  give,  but  declared  that  the  evidence 
was  competent 

In  this  refusal,  itwas  contended  that  the  Court  erred, 
because,  the  implied  promise  to  pay  for  the  extra  work 
was  merged  in  the  agreement  of  1807,  and  there  was  no 
count  on  that,  or  the  other  agreement  of  1804.  2.  T. 
IL  479.    Foster  v.  Mtmcnu 

The  third  bUl  of  exceptions  states,  that  the  Defen- 
dants prayed  the  Co«urt  to  instruct  the  jury,, upon  the  same 
mideaoe,  that  the  Maintiff  could  not  recover,  unless  I10 
should  ppoeve  that  the  Defendants,  after  the  measure- 
Jsmi^tiwnd'vab  pay  the  amount 


■•^ 
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BAHK  OF  thereof  to  the  Plaintiff-— And  that  the  jury  conM  not 
coLrMBiA  from  the  evidence  offered,  presume  any  such  promise. — 
V.        This  instruction  the  Court  also  refused. 

FATTBB- 

son's         It  was  contended  that  the  Court  erred  in  this  refusal, 
aom'b.    because  there  was  an  express  ag^reement  under  seal,  re- 
-lative  to  the  work — and  there  was  no  count  on  that 
agreement 

It  was  also  contended,  that  a  corporation  aggregate 
could  not  promise  otherwise  than  under  its  seal— and 
therefore  the  law  could  not  imply  a  promise. 

In  support  of  this  proposition,  the  following  cases  were 
cited.  Bae.  M.  IS.  Tit*  corporation.  4.  com.  Dig.  258. 
Tit.  Frarichises, — Bro.  corporatum^  pi.  34f.-^l.  Fei^:47-*- 
1.  8alk.  191.— 1.  BL  Ckm.  pt.  2.—1.  SM.  Rep.  82.— 
sJT.  Wms.  419,  Rtx  v.  Bigg. 

Jones  &  C.  Lee  Cemlfo— cited  5.  Cranch,  61.  Br- 
veaux  V.  Bk.  ofU.  8. — Doug.  B26,  and  ^Rd.  on  Corpora- 
tions  generally. 

As  to  the  form  of  action,  viz.  CLSsumpsU  and  not  cove- 
namt  they  3aid  the  instruments  were  under  the  private 
seals  of  tiie  committee,  not  the  corporate  seal. — ^The  de- 
claration need  not  show  whether  the  assumpsit  be  ex- 
press or  implied.  1.  CkUty  on  pleadings  33S»  note  11. 

Where  the  contract  is  executed  general  indeiitatiis 
assiimpsitlies.  Fitccgibbon  3Q2. — BuL  JV*.  P.  ±$9,  FFea-- 
ver  V.  Burrows.  1.  tFiL  117.  Mcom  v.  JFestbrookf  Den- 
nison^s  opinion.  4.  Bos.  ^  FvL  330. — 3.  Bos.  ^  PvL  582. 
6.  East.  564,  569. — 1.  Sanders^  272, 276.  note  2. — Co^op^ 
284,  289.  9.  East.  349.— 1.  T.  IL 134.—- jDou^.  24.  JFaU- 
son  V.  Downes. — 4.  DalL  428. 


,    Stobt  J.  delivered  the  opinion  of  the  Court,  as  fol- 
lows :  ^ 

Several  exceptions  have  been  taken  to  the  opinion  af 

the  Court  below,  which  will  be  considered  in  the  order 

'In  which  the  objections  arising  out  of  them  have  beeu 

presented  to  us.    We  are  sorty  to  say  that  the  practice 

of  filing  numerous  bills  of  exceptions  is  viory  iiicoiiTe* 


y 


■Vi 
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nient ;  fin*  all  the  points  of  law  ought  be  broag^t  before  bank  of 
the  Court  in  a  sin^e  billy  with  a  siinplicityf  which  would  coi.umbul 
reUeve  the  bar  and  the  bench  from  every  unnecessary        v. 
ombanraBsment  patter- 

soir's 
As  the  aigupient  on  the  first  exception  has  proceeded    abh'R* 

upon  the  ground^  that  the  agreement  of  1804  was  com*  — — 

pletely  executed  and  pei^formed,  and  the  objection  re- 
lates  only  to  a  supposed  mistake  in  the  form  of  the  de- 
claration^ it  will  at  prese;it  be  considered  in  thi9  view. 
And  We  take  it  to  be  incontrovertibly  settled^  that  inde* 
hUatus  a99iimp$U  will  lie  to  recover  the  stipulated  price 
due  on  a  special  contract,  not  under  sefilf  where  the  con- 
tract has  been  comj^etely  executed ;  and  that  it  is  not 
in  such  case  necessary  to  declare  upon  the  special 
agreement.^-~Gford(m  v.  Martin — FiizgiJMHm  303. — Mu- 
son  V.  Price  4.  East  147. — Cook  v.  MinsUme,  4.  Btw.  d* 
Put.  SH^r-^-darke  v.  Gray,  6  Bast.  B64f,  569*  ^  Skuid. 
350.  note  2* — ^In  the  case  before  the  Court,  we  have  no 
doubt  that  indebitatus  assumpsit  was  a  proper  form  of 
action  to  recover,  as  well  for  the  work  done  under  the 
contract  of  1804,  as  for  the  extra  work;  It  may,  there- 
fore, safely  be  admitted  (as  is  contended  by  the  Plaintiff 
in  error,)  that  where  there  is  a  special  agreement  for 
building  a  house,  and  some  alterations  or  additions  are 
made,  the  special  agreement  shidl  notwithstanding  be 
considered  as  subsisting  so  far  as  it  can  be  traced. 
Pepper  v.  Burland,  Peak^s  Bep.  103.  The  first  excep- 
ticMi  therefore,  wholly  fails. 

Under  the  second  exception,  the  Plaintiff  in  error  has 
made  various  objections. 

1.  The  first  is,  that  though  a  promise  would  be  im- 
plied by  law,  for  the  extra  work  against  the  corpora- 
tion, yet  that  such  promise  was  extinguished,  by  ope- 
ration of  law,  by  the  provisions  of  the  sealed  contract  of 
1807*  It  is  undoubtedly  true,  that  a  security  under 
seal,  extinguishes  a  simple  contract  debt,  because  it  is 
of  a  higher  natttre--Cro.  Car.  415.  Baym,  449.  2.  Jones 
158.  1.  l»ttrr  9.--^.  Cm.  Dig.  Hi.  Pleader  2.  Q.  12.  But 
ibis  effect  never  has  been  attributed  to  a  sealed  instru- 
ment which  merely  recognizes  an  existing  debt*  and  pro- 
vides a  mode  to  asceri^n  its  amount  and  liquidation. 
At  most,  the  sealed  agreement  of  1807,  could  not  be 
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BANK  OF  construed  to  extend  beyond  this  hnport    In^ul  sense 

COLOMBIA  could  it  be  considered  as  a  higher  secnrity  for  Ibe  mo- 

r.        ney  orig^atly  due.    This  ol^ection  therefore  cannot 

PATTER-  prevailf  even  supposing  that  the  agreement  were  the 

soN^s      deed  of  the  corporation. 


adm'r. 


2.  A  second  objection  is^  that  the  special  agreements^ 
connected  Mdth '  the  certificates  of  admeasurement  were 
Inadmissible  evidence  under  the  general  counts,  and 
could  he  admissible  only  imder  counts  flramed  on  the 
special  agreements* 

To  this  objection  an  answer  has^  sdreadyy  in  paM, 
been  ^ven.  And  we  would  further  observe  tiiat  if  the 
agreements  connected  with  ihe  admeasuren^ents,  were 
the  ifieans  ^  of  ascertaining  the  value  of  the  work,  the 
evidence  was  pertinent  under  every  count.  2.  8awnd. 
±%%.  note  2.  And  if  the  certificates  of  admeasurement 
were  of  the  ifature  of  an  award,  they  were  clearly  ad- 
missible vmier  the  ins^'tmdcomputAsstnt  count.  EtifLv. 
Baishore  1.  Esp.  Rep.  IM. 

5.  Another  objection  is,  that  as  the  agreement  of  1807 
is  sealed,  and  is  connected,  by  reference  with  the  prior 
agreement,  they  are  to  be  construed  as  one  s^ofed  instru- 
ment, and  assumpsit  will  not  lie  upon  an  instrument  un- 
der seal. 

The  foundation  of  this  objection  utterly  fails,  for  the 
'  agreement  is  not  under  the  seal  of  the  Carparati4m,  but 
the  seals  of  the  committee  ;  and  if  it  were  otherwise,  it  is 
too  plain  for  argument,  that  the  original  agreement  was 
not  extinguished,  but  referred  to,  as  a  subsisting  agree- 
ment. It  is  quite  impossible  to  Contend  that  the  mere 
recital  of  a  prior,  in  a  later  agreement,  after  it  has  been 
executed,  extinguishes  the  former. 

Two  other  objections  are  made  under  this  exception  ; 
but  as  they  are  answered  in  the  preceding  observations^ 
^  it  is  unnececsary  to  notice  them  farther. 

Under  the  third  exception,  the  only  objections  relied 
on,  are  in  principle  the  same,  as  the  objections  urged 
under  the  former  exceptions  and  they  admit  the  aame 
answers. 
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ITbe  caM  lias  HaoB  been  considered  alt  alongy  aa  thoagh  BAidt  W 
the  contracts  were  made  between  the  Plaintiff's  adminis-  coxumbia 
traftor  and  tht  Corpcraiunh  and  indeed  some  points  in        t. 
the  arj^nnent^haTe  proceedk^d  upon  this  ground.    It  ul  fattbb- 
very  clear^  howeyer^  that  neither  the  first  nor  second      son's 
agreements  were  made  by  the  corporation^  but  by  the    iaiM'Rj 

committee  t»  ffieir  own  names*    In  consideration  of  the * 

work  being  done^  tiie  committee^  and  not  the  corpora* 
tion^  personally  and  expressly  agree  to  pay  the  stipu- 
lated price.  A  qoestion  has  therefore  occurred  how  far 
ttie  corporation  were  capable  of  contracting*  except  un- 
der their  corporate  sleal ;  and  if  it  were  capable^  as  no 
special  agreemrat  is  found  in  the  case,  how  far  the  facts 
proved^  shew  an  express  or  an  imfdied  contract  on  the 
part  of  the  corporation* 
» • 

Antiently  it  seems  to  have  been  held,  that  corpora- 
tiims  could  not  do  any  thing  without  deed«  IS*  H.  84 
12— *•  jar.  7, 6,^7.  H.  7y  9» 

Afterwards  the  mle  seems  to  have  been  relaxed^  and 
they  were^  for  eairoemtnc^s  sake^  permitted  to  act  in  or** 
4inary  matters  without  deed ;  as  to  retain  a  servant^ 
cooky  or  boiler.  TUyw.  91.  &• — %•  SarUU  SOB.  and  gradu-* 
ally  this  relaxation  widened  to  embrace  other  objects. 
Uro,  Carp.  51. — 3.  Salk.  191.-^.  Lev.  107.  Moore  Bi.%, 
At  length  it  seems  to  have  been  established  that  though 
they  could  not  contract  directly^  except  under  their 
corporate  seal,  yet  they  might  by  mere  vote  or  other 
corporate  act,  not  under  their  cor^iorate  seal,  appoint 
an  agentt  whose  acts  and  contracts,  within  the  scc^e 
of  his  authority,  would  be  binding  on  the  corporation. 
Bjtx  V.  Bigg,  S.  P.  Wins.  419 ;  and  Courts  of  equity,  in 
this  respect  seeming  to  follow  the  law,  have  decreed  a 
specific  performance  of  an  agreement  made  by  a  major 
part  of  a  corporation,  and  entered  in  the  corporation 
books,  although  not  under  the  corporate  seat,  1.  Fovb. 
W5,  PhiL  ed.  note  ('o.J-^The  sole  ground  upon  which 
such  an  agreement  can  be  inforced,  must  be  the  capacity 
of  the  corporation,  to  make  an  unsealed  contract. 

As  it  is  conceded,  in  the  present  case,  that  the  com- 

mittee  were  fully  authorized  to  make  agreements,  ther« 

could  then  be  no  doubt,  that  a  contract  made  by  them  in 

the  name  of  the  Ccrporatmi,  and  not  in  their  own  namefl* 

VOL.  Tli.  W 
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t 

I 

BANK  M  would  have  liem  Ifuidiiig  on  Ibe  ceriMWii^oii^    A0»]ifw- 

coi.iiii]ii4  ever,  \ke  committee  did  nol  8(^  contract^  if  the  pnacipkB 

V*       ef  law  on  this  subject  stepped  here^  there  \90vtA  be  m 

BiTTBB-  remfsdy  for  the  PlaiHtiff^  except  tigsdost  the  coaoMttee^ 

S4u»'a 

* 

apm'k.  The  technical  doctrine  that  a  corporation  f3oiM>  not 
■  egatract^  except  under  its  seal*  er,  in  oCber  wocda^ 
couU  not  make  a  pramiset,  if  it  ever  Iiad  been  (ully  9^ 
tiedy  must  have  been  prodinctive  of  great  nuachiefr.  In- 
deed ass^foA  as  the  doctrine  was  established  that  ito  re«- 
gularly  appointed  a^fent  conld  contract  in  their  name 
without  sediy  it  was  imposwble  to  support  it;  for  other- 
wise the  party  who  trusted  such  contract  woatd  ha 
without  remedy  against  the  corporation.  Accordingly 
it  would  seedi  to  be  a  sound  rule  oC  law»  that  wherever 
a  corporation  is  acting  within  the  scope  of  the  legiti- 
mate purposes  of  its  institatioa,  all  patrol  contracts  mde 
by  its  authorized  agents^  are  €:>cpre9s  promises  of  tha 
corporation ;  and  all  duties  imposed  on  them  b^  law^ 
and  all  benefits  conferred  at  their  request,  raise  implied 
pronusesy  for  the  enforcement  of  whidi^  an  a^^liott  may 
well  lie.  And  it  seems  to  the  Court«,  thai;  aiij«<^g(ii 
cases  fully  support  the  position.  JfOMk  of  En^ani  t^ 
Mfffai,  S.  Bro.  Clu  Bep.  ^%.—Mex.  i>«  JBonft  (fEnglami 
JOofig.  B2i^f  and  nofe  ihidemu — Qrmi  v*  JNrfkmd  Bmkf  i. 
Mass.  Rep.  364<« — WorctsUr  TiMmpUu  CoFporation  v.  WU- 
lards  6*  Miss*  Utp.  Wn^^Umore  v.  F&ptf  d.  Mass.  Rip, 
^9±.e~^Jndm>€r  ^  Medfard  Tvampike  Carpcrtstianv.  ChM, 
Gi  Mass.  Eep^  M. 

In  the  case  before  the  Courts  theae  pniieiplea  assume 
a  peculiar  importance*  The  act  incarporatiDg  the  Bank 
of  Columbif,  fact  of  MirylafuU  traa,  clu  ^J  contaiaB 
no  express  provision  anthorizing  the  corporation  to 
make  contracts*  And  it  foUoWs,  that  upon  priiici^es 
of  the  common  law,  it  might  contract  under  its  curpa 
rate  seal.    No  power  is  directly  given  to  issue  notes 

.  not  nnd^  seal.  The  corporation  is  nsade  capable  to 
Imve,  purchase^  receive,  enjoy  and  retaiiiy  Inda,  teaa- 
ments,  hereditaments,  goods*  diatteki  and  efiects,  of 
what  kind,  nature,  or  quality,  soever,  and  the  same  to 
sell,  grant,  demise,  alien,  or  dispose  of-~and  the  boardf 

^f  directors  are  anthorized  to  determine  the  manner  of 
doing  business,  and  the  rales  and  forma  to  baponmed; 
to  appoint  and  pay  the  various  officers^  and  dispose  of 
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the  Bnney  womUt  of  tke  bank^  in  the  cmodoii  oomrae  bahs  of 
of  bankingf  for  the  interei^t  and  benefit  of  the  proprie-  Columbia 
tors.    Unless^  tbereforef  8  corporationy  not  expressly        v. 
authorized,  may  make  a  promise,  it  might  be  a  serious  patteb- 
question,  how  far  the  bank  notes  of  this  bank  were  ler      son's 
gaily  binding  upon  the  corporation,  and  how  far  a  de-    adm'r* 
positor  IB  the  bank  could  possess  a  legal  remedy  for  his  .. 

i property  confided  to  the  good  faith  of  the  corporation, 
h  respect  to  insurance  companies  also,  it  would'  be  a 
difficult  question  to  decide,  whether  the  law  would  ena^ 
ble  a  party  to  recover  back  a  premium,  the  considera- 
fioB  of  which  had  totally  failed.  Public  policy  tlierefore, 
as  well  as  law^in  the  iudgment  of  the  Court,  fully  justi- 
fies the  doctrine  which  we  ha?e  endeavored  to  establish. 
Indeed  the  opposite  doctrine,  if  it  were  yielded  to,  is  so 
purely  technical,  that  it  could  answer  no  eialutary  pur- 
pose, and  would  almost  universally  contravene  the  pub- 
uc  convenience*    Where  authorities  do  not  irresistibly  , 

require  an  acquiescence  in  such  technical  niceties,  the 
Conil  feel  no  disposition  to  extend  their  influence. 

Iiet  us  now  consider  what  is  the  evidence  in  this  case«  ^ 
from  which  the  jury  might  legally  infer  an  express,  or 
an  implied  promise  of  the  corporation.  The  contiucts 
were  for  ttie  exdasive  use  and  benefit  of  the  corpora- 
tion, and  made  by  their  agents  for  purposes  authorized 
by  their  charter.  The  corporation  proceed,  on  the 
faith  of  those  contracts,  to  pay  money  from  time  to  time 
to  the  Plaintiff's  intestate.  Although,  then,  an  action 
might  have  laid  against  the  committee  personally,  upon 
their  express  contract,  yet  as  the  whole  benefit  resulted 
to  the  corporation,  it  seems  to  the  Court,  that  firom 
this  evidence  the  jury  might  legally  infer  that  the  cor- 
poration had  adopted  the  contracts  of  the  committee, 
and  had  voted  to  pay  the  whole  sum  which  should  be- 
come due  under  the  contracts^  and  that  the  Plaintiff^ 
intestate,  had  accepted  their  engagement.  As  to  the 
extra  woric,  respecting  which  there  was  no  specific 
agreement,  the  evidence  was  yet  more  strong  to  bind 
the  corporation. 

In  every  way  of  considering  the  case,,  if  appears  to 
die  Court,  that  there  was  no  error  in  the  Court  bj^lpw^ 
and  that  the  Judgment  ought  to1>e  qffirme^f^  '    '  ' 
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*  1613.         CLARK'S  EXECUTORS  v.  CABRINOTON* 


If'eb.         6th. 


JSbsent...JoBJfBOVf  J.  and  Tonp,  J. 

b  a  esM  of  ERROR  to  the  Circoit  Court  for  the  district  of 

wwn2^  and  Rliode-Isiandy  ii|,  an  ^cdm  of  assumpsUf  brought  by 


«^»  a  Carrin^n  a^pst  Clark,  in  his  life  time/ and  prosecu* 
^  ^^ted  against  his  executors,  after  his. decease*  to  recover 
footoba  oH  from  them /t^e  niMis  of  the  amount  of  a  judgment  re^ 
fiUMrS^ied  ^^^i^  ^7  Smith  and  Co.  of  Hamburgh,  against  Car- 
opeeiaiiv  if '  Hngton  upou  a  claim  against  him  jointly  with  Greene 
'^S^  ?  and  Barker,  and  J.  C.  Nightingale :  Cafrington  ha^- 
wtmniQ^  ii  in^  paid  the  whole, 

admllable  eri- 

^2iMtUniw  The  declaration  contained  the  u^ual  money  counfSt 
jSaontraet  of  aod Several  qounts upon  a  special  undertaking  by  Clark 
ApoMB who ^  comply  with  the  contract  between  Greene  and  Bar- 
aponreedTing  ker  and  C^rringtoii,  which  contract  was  averred  to  be 

!lra  d!!£^^  ^  ^^^  ^  ^^^^  contracted  by  Carrington  with  Smilk 
pi^pertj  as  ^ud  Co.  On  accoutit  of  the  owners  of  the  ship  JibtgaH^ 
aerariij  for  a  in  the  proportion  in  which  they  are  interested  therein ; 
^ly^iSh'^*'*®*^^®*'®  being  Greene  and  Barker  for  five  ninths. 
Iheeontraetor  J.  C.  ISightingal^  for  two  and  an  half  ninths^  and  Car- 

^Tmt  ""8!^**  f®r  ^^^  apd  an  half  ninths  ;  Clark  having  rer 
owner  of^  ceived  from  Greene  and  Barker,  who  had  become  insol- 
So^T^'ftiifii  ^^"^  ^^  assigtjment  of  their  share  in  the  ship  and  car^ 
uiat  aontnct  S^  9  ^nd  Carrington  having  paid  over  ^o  Clark,  five 
aitiMmgh  it  ex.  niy|ths  of  the  proceeds  thereof. 

ceedinamoiini    ^        ■       <       r  ■ 

the  value  of  .   -  ,,  '  • 

the  ahare  of       A  bill  oF  PxcoptioQS  wss  taken  to  the  opinion  of  th^  ^ 
J^JgJ^g^  Court  below,  and  to  the  admission  in  evidence  of  a  let-^ 
^^  UiF  from  Clark  to  Smith  and  Co.  of  the  50th  of  June, 

1800^-and  of  a  letter  from  Greene  and  Barker,  to 
Smith  and  Co.  of  the  12th  of  July,  1800— and  of  the 
writ,  proceedings  an4  judgment^  in  the  suit  of  Smith 
and  Co.  against  Greene  i^nd  Barker,  J.  C.  Nightingale 
and  Carrington. 

The  letter  of  30th  June,  1800,  from  ClariL  to  Smith 
and  Co.  says,  «  This  will  be  handed  to  you  by  Mr.  E^- 
'f  ward  Carrington,  who  goes  supercargo  of  the  ship 
«*  MigttU,  of  which  he  is  a  part  owner  in  company  with 
f  f  Messiis,  Gk-eene  an4  9arker  and  John  C.  Nightingale. 
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**  They  have  concluded  to  send  their  ship  on  freight  to  cukmK'i 
<<  your  city,  where  baying  no  correspondent^  I  <k>  myself    bx'ks. 
'<  the  pleasore  of  recommending  them  to  yoor  notice.        v. 
M  Mr.  Carrington  proposes  continuing  in  the  ship,  and  CABRurtt- 
«<  it  is  probable  will  require  your  advice  and  assistance      ton. 
^  in  the  voyage  which  he  intends  carrying  into  execu*  ->—. <--i«» 
^<tion.    I  have  ever  found  these  gentlemen  persons  of 
^  strict  integrity,  and  I  doubt  not  will  punctually  fulfil 
''  any  engagements  they  may  enter  into  with  you.' 


»» 


The  ktter  of  the  ISth  of  July,  180(0,  from  Greene  and 
Barker  to  Smith  and  Co.  is  as  follows : 

^^l^rew  Yvrk^  ISth  July,  1800. 

^<  Messrs.  George  Smith  and  Co. 

^^  Gentlemen — ^By  the  recommendation  of  our  mutual 
'^  friend^  Mr.  John  Innes  Clark,  of  Providence,  we  ire 
'^  induced  to  make  an  acquaintance  with  your  house, 
'<  and  we  have  accordiilji^y  recommended  Mr.  EdwaHl 
^  Carrington,  supercargo  of  the  ship  Abigail,  (of  which 
^<  he,  together  with  Mr.  John  C.  Nightingale  and  our- 
<^  selves  are  owners)  to  call  on  you  for  the  necessary 
<«aid  he  may  require  while  in  your  city.  We  have 
<' opened  our  plans  of  a  voyage  for  the  Abigail  to  your 
''Mr.  Adamson,  which  he  doubts  not  you  will  readily 
'^  coincide  with,  and  render  Mr.  Carrington  tlie  neces- 
^  sary  aid  he  may  require.  We  shall  consider  our- 
€i  selves  responsible  for  all  contracts  which  Mr.  Car- 
''  rington  may  make  in  the  business  of  this  ship,  and  an* 
'^ttcipate  the  pleasure  of  your  being  well  satisfied  with 
**  his  strict  fulfilment  of  them.  We  havo  handed  your 
«'  Mr.  Adamson  bills  of  lading  for  a  parcel  of  dye-wood » 
'<  shipped  in  the  Abigail  .with  an  order  to  get  one  thou- 
<'  sand  pounds  sterling  insured  on  her  cargo  and  freight^ 
<'  and  shall  draw  on  you  in  consequence  for  seven  hun- 
#<  dred  and  fifty  pomris  sti^ing. 

''  We  are^  your  most  obedient  servants^ 
'« GREENE  &  BARKER. 

ii  Fieaae  effect  the  above  insurance,  if  not  already  done. 

«WM.  ADAMSON." 
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ci^aul's       Tke  record  of  the  proceedings  iii  tke  smt  of  Sittith 

sx*Rs.     gnd,  Co.  IX.  CarringtoB  and  others,  was  ohjected  to  be- 

9.        cause  Claris  was  Aot  a  partj  to  it    But  it  was  proved 

casmiivG-  that  Clark  had  a  power  of  attoraej  from  CarriDgtoii, 

TOH.      wlio  was  in  Canton,  and  conducted  the  defence  q«  that 

'  ^-  ..^^^  suit  in  his  behalf. 

The  evidence  principally  relied  on  by  the  Plaintiff  in 

support  of  his  action  was  a  letter  from  Clark  to  him  of 

the  16th  of  March,  1801,  written  at  Praoidence.    That 

part  of  the  letter  wbicb  relates  to  the  subject  is  as 

^  follows : 

f*Mr.  Edward  Carrington^ 
^^  Bbau  sir, 

<«  Since  your  departure  from  hence,  our  friends  Messrs. 
f*  CTreene  &Barker,have  been  so  unfortunate  as  to  reduce 
«<|hem  to  the  necessity  oS  compromising  with  their  credi- 
<<  tors.  In  order  to  secure  me  for  the  indorsements  I  have 
**  made  in  their  behalf,  they  have  conveyed  to  me  two 
•<  thirds  of  the  ship  Abigail,  with  her  appurtenances 
<<al80  five  sixths  of  two  &irds  of  the  cargo.  Situated 
«  as  this  business  is,  I  have  to  recommend  your  mak- 
**  ing  the  utmost  dispatch  in  your  sales  and  proceeding 
**  immediately  for  this  place,  with  such  articles  as  you 
<«  shall  receive  in  return  for  the  sales  of  your  outward 
^*  cargo,  submitting  the  articles  entirely  to  your  judg- 
*<  mnt ;  but  I  recommend  that  you  leave  no  part  pf  the 
*<  property  behind  you,  if  it  can  possibly  be  avoided. 
'<  With  respect  to  the  ship,  notwithstanding  I  have  a 
<«  bill  of  sale  from  Greene  and  Barker  of  two  thirds,  I 
<<  shall  view  you  (if  you  return  here  with  her)  a3  the 
'•owner  of  such  proportion  as  agreed  upon  between 
'^*  you  and  them,  and  I  give  you  my  word  that  you  shaU 
*<  receive  frf>m  mc  every  aid.  and  support  in  settling  the 
'<  business  to  mutual  satisfaction,  that  is  in  my  power. 
«'  Mr.  John  Corlis,  who  has  undertaken  to  conduct  the 
*^  business  for  Mr.  John  C.  Nightingalie,  writes  you  by 
<<  tliis  opportunity,  and  will  ansiiire  yon  ia  his  behalf  of 
«'  one«$ixth  of  one-third  from  him-^at  is  to  say,  to 
<'  make  you  an  owner  in  the  whole  ship  Abigail  and 
<<  appurtenances  of  one  completl  sixths  and  tike  same 
<<  proportion  in  the  cargo,  and  Ghreene  and  Barker^s 
<^f  contract  with  you,  shaU  in  every  respect  be  folly  com-' 
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**  plied  wiflit  thd  mttie  m  it  vmM  hnt  been  done  with  olabk's 
«^  theni>  liad  they  contomcd  ovmera."  ex'bs. 

The  answerof  Carrington  to  this  bNter  was  as  foBowB :  cABsnra- 

^  Htnanna,  April  sad^  1801.  >    ■ 

<f  John  limes  Clarity  Esq. 


your  letter  cS  16th  of  March^  was  handed 
me  thia  day^  or^^nal  and  duplicate  having  not  appear* 
ed«  Your  letter  gives  me  the  first  advice  of  oar  friends 
Messrs.  Greene  and  Barkers  misfortunes  by  the  fire> 
and  am  very  sorry  that  fliey  have  been  obliged  to  dis* 
pose  of  the  Abigiul  and  h^  caigo  under  their  present 
sitoatioB  of  a  iiottofiury  to  Messrs.  Geo.  Smith  snd 
Co*  at  Hamburg.  But  I  presnme  and  doubt  not  Messrsw 
Greene  and  Barker  have  acquainted  you  with  the  exact 
iiiuaMam  oftbemf  and  have  only  disposed  to  you  of  that 
pwt  of  the  sUp  and  cargo  that  may  remain  after  the 
bottoBBry  bond  is  setfled  and  discharged. 

<<  In  conae^uenoe  of  the  capture  and  detention  of  part 
of  the  cargo  and  bad  condition  of  the  sbip»  I  have  been 
unable  to  retura  direct  to  Hamburg,  and  oblig^  to 
make  up  a  voyage  for  PrOyideace,  and  have  advised 
Messrs.  Gveeae  Md  Barker  with  particulars  and  desired 
them  to  cause  insnrance  to  be  m^Ae  thereon.  I  shail 
leave  kere  this  day  and  join  the  ship  and  hope  to  be  at 
sea  In  a  day  or  two.  Shotdd  tfie  voyage  meet  no  olber 
further  disappointment,  I  flatter  myseUT  that  after  set- 
tling the  accounts  of  the  adventure,  it  will  turn  to  some 
advMtan  and  leave  a  considerable  balance  due  Messrs. 
G.  and  B.  and  beg  to  assure  you  that  every  thing  that 
is  coasiatent  sad  within  my  duty  in  tkis  business  I  shall 
give  the  strictest  attention  and  consult  you  therein. 

I  am,  with  esteem  mid  respect. 

Your  obedient  servant, 
ED W.  CARRINGTON." 

Carri»gton,  while  at  Hamburg  in  order  to  procure 
a  cargo  for  (lie  sbip^  had  obtained  rredit  with  Smith 
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cl4ul's  and  Co.  to  a  large  aaowit  upon  flie  bypotfaecattm  of 
Ex*R8«     the  ship  by  a  bottomry  bondf  and  upon  agreeing  to  re^ 
V.        turn  to  Hamburg  with  a  cargo ;  for  which  purpose  ha 

cARRiiro-  engaged  Smith  and  Co.  to  procure  insurance  to  be  made 
TOir.      in  a  large  sum .  upon  his  return  voyage.    The  premium 

.  ■'  ■*  on  this  insurance  constituted  a  considerable  part  of  the 

debt  due  to  jSmith  and  Co.  upon  which  they  recovered 
judgment  against  Carrington  as  before  stated.  One  of 
the  grounds  of  defence  taken  by  Clark's  executors,  waa 
that  Carrington  had  neglected  to  give  notice  to  Smith 
and  Co.  of  the  dereliction  of  the  return  voyage  in  due 
time  to  save  that  premium  of  insurance,  and  therefore 
he  alone  ought  to  suifer  by  it*  The  Jadge^  in  the  Comrt 
below,  in  charging  the  jury,  (as  the  manner  is  in  Rhode- 
Island,)  said  ^  Great  blame  is  attempted  to  be  thrown 
^<  on  Mr.  Carrington  for  not  giving  notice  to  Geoige 
*f  Smith  and  Co.  that  he  had  changed  his  voy^  so  as 
<^to  prevent  the  insurance  being  made  from  Savanna 
^<to  Hamburg;  and  the  Defendants  say  that  for  his 
'f  neglect  in  not  giving  such  timely  notice,  he  oo^t 
^  alone  to  pay  the  whole  of  that  premium— -of  this  i/mi . 
<<  vriU  judge.**  The  judge  also  said,  <«  I  conceive  the 
«  case  to  be  clear,  that  as  Greene  and  Barker  were  in- 
« lerested  five  ninths  in  the  voyage,  tliey  were  bound  to 
'<  Indemnify  Mr*  Carrington  in  the  same  proportion  for 
^c  the  damage  he  should  sustain  by  the  contract  with 
« George  Smith  and  Co.**  And  again  he  says,  «If 
«  Mr.  Clark  received  from  Mr.  Carrington  more  than 
'<  five  ninths  of  the  surplus  after  paying  tiie  company's 
'( debts,  and  Mr.  Carrington  has  since  been  obliged  to 
<«  pay  tho^e  debts^  Mr.  Clark  is  bound  to  refund  his 
<«  proportion.'^ 

The  Judge  finally  concludes  his  chaige  in  tUsmanner, 

^f  Having  gone  throus|b  the  case  at  great  length  and 
<<  conceiving  it  on  the  whole  to  rest  principally  on  qui^ 
f''  tioas  of  law9 1  wfll  give  you  my  opinion  explicitly  up- 
<<  on  them,  so  that  if  your  verdict  should  be  against  the 
<(  Defendants,  they  may  have  an  orportunity  to  bring 
**  the  cause  before  the  Supreme  Court. 

• 

«'  I  conceite  tiiat  Mr.  Clark's  letter  bearing  date 
'f  March  i6, 1801,  at  Providence,  and  directed  to  Mr. 
f*  Carrington,,  at  Havanna,  and  received  by  him  aad  of 
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«<  Aprils  ISOl^  taken  in  connection  with  the  Mtr  evidence  clask'^ 
<<  in  the  cose,  ought  to  be  condsidered  as  a  letter  of  guar**    ex'rb. 
ff  anty,  and  binding  Mr.  Claris  to  pay  five  ninth  parts       v. 
ff  of  the  debt  due  to  George  Smith  and  Co.  as  asceHain*  CABBura- 
<^  ed  by  the  judgment  in  their  favor  against  Mr.  Car-      tor. 
«rington.  

4t  I  am  also  of  opinion  that  Mr.  Clark  liaving  receiv- 
er ed  of  Mr.  Carrington,  a  large  sum  of  money,  under 
''and  by  virtue  of  the  assignment,  from  Greene  and 
<'  Barker,  of  their  interest  in  the  ship  Abigail  and  car- 
''  go,  vfza  bound,  under  the  circumstances  of  this  case,  a$ 
<'  made  out  and  established  by  the  evidence,  to  refund  the 
^  same  or  so  much  thereof,  as  would  amount  to  five 
''  ninth  parts' of  the  debt  due  to  George  Smith  and  Co. 
r'  What  sum  Mr.  Clark  received,  is  a  question  of  fact 
••  proper  for  you  to  decide." 

The  verdict  and  judgment  being  against  the  Defen- 
dants, they  sued  out  their  writ  of  error. 

C.  Lee,  for  Plaintijffk  in  error. 

The  biU  of  exceptions  is, 

1.  To  the  admission  of  improper  evidence,  and 

2.  To  the  judge's  opinion  as  to  the  effect  of  that  evi- 
dence. 

1.  As  to  flie  admission  of  improper  evidence.  The 
letter  of  the  SOth  of  June  was  irrelevant  and  could  hav« 
no  effect  upon  the  present  case.  The  letter  of  ISUi  of 
July,  1800,  from  Greene  and  Barker  to  George  Smith  tc 
Co.  was  improper  evidence  in  the  case,  because  it  was 
between  ot^er  parties.  Clark  had  no  knowledge  of 
sttch  a  letter  when  he  agreed  to  comply  with  the  con- 
tract of  Greene  and  Barker  with  Camngton.  The  re- 
cord of  proceedings  in  the  case  of  Smith  and  others  v. 
Carrington  was  inadmissible  because  Clark  was  not 
part/  or  privy  to  that  cause. 

'2^  As  to  the  opinion  of  the  judge  upon  the  effect  of 
the  eividence. 
VOL.  VP.  41 
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cjlark'h       The  letter  of  16th  of  March,  1801,  did  not  bind 

£x'rs.     Clark  to  pay  any  money  to  George  Smith  &  Co.    It 

V.        was  intended  only  to  bind  Clark  to  permit  Carrington 

CARBiiTG-  to  have  one  sixth  of  the  ship  and  cargo  according  to 
TON.  the  contract  between  him  and  Greene  and  Barker.  The 
engagement  of  Clark  was  also  upon  a  condition  pre^ 
cedent,  viz.  that  Carrington  should  return  with  the 
ship  to  Providence :  which  condition  he  never  perform- 
ed. It  was  very  important  to  Clark  to  get  possession 
of  the  ship,  and  he  therefore  annexed  the  condition  to 
his  promise,  that  the  ship  should  be  brought  to  his 
place  of  residence.  There  is  no  evidence  that  Clark 
knew  of  any  other  contract  between  Groene  and  Barker 
and  Carrington  than  the  agreement  that  he  should  have 
one  sixth  of  the  ship*  The  judge  ought  not  to  have  left 
it  to  the  jury  to  decide  whether  the  conduct  of  Carring- 
ton, in  not  bringing  tlie  yiessel  to  Providence,  was  satis- 
factory to  Clark,  as  a  compliance  with  tlie  condition  of 
his  promise ;  but  ought  to  have  told  tlie  jury  that  the 
condition  had  not  been  performed^  and  therefore  Clark 
Mas  not  bound  by  his  promise. 

The  judge  also  erred  in  directing  the  jury  that  the 
letter  of  the  16th  of  March  ought  to  be  considered  as  a 
letter  of  guarranty,  and  binding  Clark  to  pay  five  ninth 
parts  of  the  judgment  recovered  l>y  Smith  &  Co.  r\ 
Carrington.  That  judgment  may  include  items  for 
which  Greene  and  Barker  trere  not  liable  to  reimburse 
Carrington.  He  erred  also  in  directing  the  jury  that 
the  special  counts  were  supported  by  the  evidence,  and 
that  the  PlaiutifT  might,  upon  the  money  counts  recover 
less  than  the  proportion  of  the  judgment  of  Smith  &  Co. 

Carrington  had  no  equitable  claim  on  Clark.  Clark 
was  not  liable  at  all  unless  he  was  bound  by  the  letter 
of  16th  March.  As  to  the  premium  of  insurance  upon 
the  return  voyage  from  Havanna  to  Hamburg,  wldch 
constituted  a  great  pai*t  of  the  claim  of  Smith  &  Co^ 
against  Carrington  upon  which  Uieir  judgment  was 
founded,  it  \VBS  an  expense  which  arose  solely  from  the 
neglect  of  Carrington  to  give  due  notice  to  Smith  &  Co« 
of  his  relinquishment  of  the  return  voyage,  and  tberc-- 
fore  Carrington  could  not  have  recovered  any  part  of 
it  from  Greene  and  Barker;  and  the  judge  ought  to 
have  instructed  the  jury  accordingly. 
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Clark  was  a  creditor  of  Greene  and  Barker^  and  had  cxakk^s 
as  much  eqnity  as  any  other  creditor.    He  took  the  bill    ex'bs/ 
of  sale  without  notice^  of  any  prior  equity.     Clark,  by        t. 
accepting  the  bill  of  sale,  could  not  be  considered  as  a  carring- 
partner^  nor  liable  for  any  transBctions  prior  to  his  in-      xoir. 
terest  in  the  ship  and  cargo.    If  Greene  and  Barker 
had  never  paid  for  the  ship  and  had  become  insolvent, 
Clark  could  not  have  been  held  liable  to  the  vendor. 
There  was  no  lien  on  the  vessel  or  Cargo.   An  assignee 
is  not  a  partner.    There  is  no  partnership  without  an 
agreement.    1  H.  BL  S7,  48.     Watson  on  Part  21,  67. 
3  Bos.  and  FuL  288>  Parker  v.  Parker,     289,  Chapman 
V.  Cross. 

Stockton^  c&nira* 

Upon  every  principle  of  law  and  justice  this  judgv 
ment  ought  to  be  affirmed.  The  suit  was  by  one 
joint  owner  to  recover  of  another  joint  owner  a  pro- 
portion of  a  joint  debt  recovered  against  the  Plain- 
tiff. The  verdict  of  the  jury  has  settled  all  the  ques- 
tions of  fact  There  is  no  error  in  the/onn  of  the 
chai^  ^ven  by  the  judge  to  the  jury. 

1.  As  to  the  points  of  law  arising  in  the  case.  The 
charge  given  by  the  judge  to  the  jury  regards  two  sub- 
jects ;  1.  That  tJie  letter  of  the  16th  of  March  was,  in 
connexion  with  the  otlier  evidence,  a  guarranty  for  five 
ninths  of  tbe  debt  due  to  Smith  &  Co.  And,  2.  That 
Clark,  having  received  upon  his  five  ninths  of  the  ship 
and  cargo,  more  than  his  propoition,  ought  to  refund. 

1.  As  to  the  letter  of  16th  of  March.  It  clearly 
linds  Clark  to  df,  in  regard  to  that  ship  and  cargo, 
and  to  the  adventure,  whatever  Greene  and  Barker 
would  have  been  bound  to  perform  had  they  continued 
owners.  There  cannot  be  a  doubt  that  Greene  and 
Barker,  as  joint  owners  with  Cari'ington,  would  have 
been  bound  to  reimburse  to  Carrington  five  ninths  of 
the  debt  due  to  Smith  &  Co.  which  Carrington  had^ 
been  compelled  to  pay.  It  is  clear  also  that  Clark  un- 
derstood his  liability  as  going  to  that  extent.  This  is 
to  be  inferred  from  his  silence  as  to  the  letter  of  the  9SA 
of  April,  1801,  which  Carrington  wrote  to  him  in  reply 
to  his  of  the  16th  of  March  *,  from  the  sanction  which 
Clark  gave  to  the  subsequent  voyage  to  London  by  his. 
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euuuL'f  letter  of  iStli  of  Maj^lSOS;  fram'hishamgeliarged 
sx'Es.     himself  in  account  with  five  nintlia  of  the  out-fit  for  VM 
V,        voyage ;  from  his  having  joined  in  another  adventare 
CABBiVQ*  as  to  part  of  the  cargo  left  at  Guadalope;  from  his  leU 
TOK.      ter  of  tlie  9tb  of  July,  1801;  from  his  having  conducted 
— — — —  the  defence  of  the  suit  of  Smith  &  Co.  against  Carring« 
ton;  from  his  affidavit  made  to  obtain  a  continuance  of 
that  suit;  and  Cnaliy,  by  agreeing  to  refer  this  cause 
to  arbitrators  t(»  ascertain  the  amount  for  which  the 
judgment  should  be  rendered,  thereby  admitting  a  .good 
cause  of  action  against  liinu 

If  all  the  part  owners  are  not  named  in  a  suitf  and  i£ 
those  who  are  named  do  not  plead  that  fact  in  abate- 
ment, and  judgement  be  obtained  against  tlicm»  they 
may  compel  the  oUiers  to  contribute.     AbboU  71,  §  13, 
first  Limdan  edition.  %  Bos.  and  PnL  26S,  970.  1  EaO.  $0. 

But  Clark  was  liable  as  a  joint  owneVf  independent 
of  the  express  undertaking  contained  in  his  letter  of  the 
16th  of  March.  And  even  if  he  is  to  he  considered  as 
the  mere  ;rssignee  of  Greene  and  Barker,  he  must  stand 
in  their  place  and  take  their  interest  cwn  ontre.  No 
person  claiming  under  a  partner,  or  joint  owner,  can 
claim  more  than  such  partner  or  joint  owner  could 
have  claimed,  if  he  had  not  assigned  liis  interest.  Caw^ 
per,  M9,  Fox  t.  Hanbury. 

2.  The  second  opinion  of  the  judge  was,  that  if  Clark 
had  received  the  proceeds  of  five  ninths  of  the  ship  and 
cargo,  he  was  bound  to  refund  five  ninths  of  the  debt 
which  Carrington  had  paid  to  Smith  &  Co.  and  that 
Carrington  had  a  right  to  recover  the  same  in  this  suit 
upon  the  money  counts.  In  this  opinion  also  he  was 
'•orrect. 

If  a  person  has  received  money,  which  by  subsequent 
events  he  ought  in  equity  and  justice  to  refund,  it  is 
money  had  and  received  for  the  use  of  the  Plaiutiffl 
He  might  also  in  this  case  recover  on  the  count  fiar 
money  paid,  laid  out  and  expended  fi>r  the  use  of  flie 
Defendant.  He  paid  the  whole  of  the  joint  deU  of 
which  the  Defendants  ought  to  have  paid  five    '  ^'^~ 


The  Plaintifr  was  also  entitled  to  recover  oa  the 
al  count.    The  only  questioni  «i  thci  poiit  of  pkaA 
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iag,  v$  vfMb»  tke  contract  in  the  letter  be  materially  glark'b 
variant  from  the  coaot    The  only  variance  alleged  is     ex'rs. 
in  regard  to  the  bringing  of  the  ship  to  Providence;  but        v» 
tlie  count  ia  as  genend  as  the  letter.  The  only  question  cabbihg- 
tben  is  whetiier  the  return  of  the  vessel  to  Providence      ton* 
was  a  condition  precedent  of  the  contract  contained  in 
the  letter.    The  word  <<  here''  is  satisfied  if  the  vessel 
came  into  the  United  States*   This  was  a  question  pro- 
perly submitted  to  the  jury.    Could  it  mean  that  the 
Plaintiff  was  bound  at  his  peril  and  at  all  events,  to 
bring  the  vessel  into  Providence?   Shall  nothing  excuse 
him?   Capture  ?   nor  tempest  ?  nor  the  clear  interest  of 
the  cQiioem  ? 

As  a  partner,  and  especially  as  husband  of  the  ship, 
he  had  a  discretion  to  act  for  the  common  benefit  of  all 
concerned*  MM,  BS,  59.  The  condition  was  substan- 
tially performed.  If  not,  it  was  dispensed  with  by 
Clark.  Time  and  place  are  not  of  the  essence  of  the 
contract  If  a  horse  be  sold  to  be  delivered  at  a  certain 
{riace  on  a  certain  day,  and  the  purchaser,  before  the 
day,  recAve  the  horse  at  another  place,  the  contract  is 
folfiUed.  Clark  made  no  objection  to  the  delivery  of 
the  ship  at  Norf<dk,  but  agreed  to  a  new  voyage  from 
thence  to  London,  and  received  the  [voceeds  of  that  voy« 
age  witboitt  objection.  He  is  bound  by  his  acquiescence. 
» 

Then  as  to  the  admission  of  evidence. 

1.  It  is  ob.)ectefl  that  the  record  of  the  case  of  Smith 
and  Co.  t.  Carrington,  ought  not  to  have  been  admit- 
ted in  evidence,  because  it  was  res  inter  alios  acta. 

This  objection  admtta  of  three  answers. 

1.  It  does  not  apply  to  this  case  because  Clark,  al- 
thon^  not  an  ostensible  party,  was  a  party  in  interest. 
Where  the  parties  are  substantially  the  same,  the  re- 
cord is  evidencok^-GfiU.  95,  D<mg.  6±7, Kinnersiy  v.  Small. 

52.  The  2d  answer  is  that  this  is  either  a  case  of  in- 
demnity or  warranty ;  and  there  is  a  privity  between 
the  person  indemnified  and  the  person  indemnifyiog. 
The  root  of  the  principle  is  found  in  the  common  law 
deolriiift  tf  WIMaMljr.    if  llie  party  were  called  to  war- 
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ciiAIul's  rant»  tlie  judgment  was  conclusive  against  Urn ;  and 

ex'rs.     when  the  writ  of  warrantia  chartce  yidded  to  covenant 

T.        the  same  principle  applied. — 4,  Reeves,  167.    Where  a 

Cabbutg-  person  indemnified  gives  notice,  to  the  person  indenmi- 

Toir*      fying,  that  a  suit  is  brought'against  him,  the  judgment 

is  conclusive  against  the  latter  in  a  suit  bj  the  former 

against  him  for  indemnity. — 3,    T.  iL  S7^,   DvffiM  v. 

ScotL    1.  Johnson,  517,  Blandsddl  v.  Olasscoek.     So  in 

an  action  of  covenant  on  sale  of  land,  the  Plaintiff  must 

show  an  eviction,  which  be  can  only  do  by  the  record  of 

the  suit  against  him. — 6,  Johnson,  158. 


The  principle  of  res  itUer  alias  acta  never  applies  to  a 
case  of  indemnity.  Clark  not  only  had  notice,  but  ac- 
tuaUy  defended  the  snit 

a.  The  3d  answer  is  that  a  judgment  ascertaining  a 
precise  fact,  cliaracter,  or  privilege  is  always  evidence, 
whenever  that  fact,  character  or  privil^;e  comes  in 
question  between  other  parties. — 2,  Strange  1109.*^5> 
Bur,  2601. — ±,  Bur.  146,  9,  MmL  66. 

It  is  objected  also  that  the  letter  from  Clark  to  Smith 
and  Co.  of  30tli  of  June,  1800,  was  irrelevant  and 
therefore  ought  not  to  have  been  read  in  evidence.  But  it 
clearly  refei-s  to  the  subject-matter.  It  is  also  said  that 
the  letter  from  Greene  &.  Barker  to  Smith  &  Co.  was  a 
letter  between  others,  and  ought  not  to  have  been  admit- 
ted  as  evidence  against  Clark.  But  it  was  a  letter  from, 
those  under  whom  Clark  claims,  and  by  whose  acts  he 
is  bound,  so  far  as  those  acts  relate  to  the  property  as-- 
signed  to  him.  It  was  also  evidence  of  the  engage- 
ments of  Greene  and  Bai'ker,  which  Clark  had  under- 
taken to  perform. 

But  it  is  said  that  Carrington  ou^t  not  to  recover^ 
because  the  loss  of  the  premium  ufmn  the  insurance 
^as  owing  to  his  negligence  in  not  giving  earlier  no- 
tice of  the  alteration  of  the  voyage^^ — ^Tbe  answer  i8» 
that  tins  was  a  matter  left  to  the  jury  and  properly  i» 
issue  between  tlie  parties.  There  is  no  evidence  of  neg- 
ligence in  the  record. 

HiriTTER,  on  tlie  same  side. 

The  letter  of  the  16th  of  March  was  in  itself  a  guac^ 
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^'antf  •    And  all  the  acts  of  Clark  show  that  such  was  bis  CLJUtR's 
understanding  of  it.  ex^rs. 

The  judgment  of  Sfhith  and  Co.  v.  Carrington  was  garbing- 
admitted  only  as  evidence  of  the  amount  recovered.    AU      ton. 
the  cases  on  this  subject  are  collected  in  the  ^vfurican 
edition  o/Tcal^s  Law  of  Evidtnee,  p.  45,  47. 

As  to  the  count  for  money  had  and  receiYed.^---This 
was  money  paid  by  mistake,  in  supposing  that  the  debt 
claimed  by  Smith  and  Co.  could  not  be  recovered.  Oi* 
it  was  a  case  of  trust,  Clark  having  received  the  money 
upon  the  understanding  that  he  would  pay  his  propor- 
.iion  of  whatever  Smith  and  Co.  might  recover. 

The  premium  of  insurance  was  paid  by  Smith  and 
Co.  before  it  was  possible  that  they  could  have  received 
Hotice  of  the  change  of  the  voyage. 

If  Carrington  was  an  agent,  his  acts  have  been  sane* 
tioned  by  Clark,  If  he  was  guilty  of  misconduct,  Clark 
has  waved  it. 

TM  agent  is  discharged  if  the  principal  adopt  hfe 
acts.  1,  JV.  F.  T.  B.  323,  Lyle  4.  Claaoru—l.  JV.  F. 
T.  JR,  BMf  Codwise  v»  Hacker. — Johnsoii^s  cases  in  er- 
rer  110,  Ibwle  v.  Stephenson. 

Joi«E9^  in  reply. 

The  real  question  is  whether  Clark  made  himself 
liable  for  the  debts  of  his  debtors,  Greene  and  Barker. 
The  whole  expedition  resulted  in  loss.  It  is  not  proba- 
ble that  Clark  meant  to  take  all  the  risks  of  the  voy- 
ages which  Carrington  might  have  undertaken  under 
his  agreement  with  Greene  and  Barker.  In  order  to 
make  Clark  a  partner  the  evidence  must  be  very  cleai*. 
But  here  was  no  account  of  stock  taken — no  ascertain- 
ment of  debts,  &c.  all  of  which  precautions  would  be 
taken  by  apmdeirt  man  before  he  engaged  in  a  co-part- 
nerabip.  Clark  was  merely  an  assignee  of  the  property , 
and  the  account  rendered,  shows  that  he  took  Greene 
and  Barkers  share  at  a  certain  price*  Clark  could  ^ot 
be  liable  for  any  losses  which  happened  before  the  as- 
signment.   He  was  never  considered  as  a  partner  ei- 
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Clark's    tber  by  himself  or  by  any  of  the  other  parties.    He  was 
bx'rs.     only  considered  as  an  assignee  for  his  own  security. 
V.        Carrington  gave  up  the  property  to  Clark  without  any 
CAJUinra-  engagement  on  his  part  to  pay  the  debts  of  the  concern; 
■nur.      shewing  thereby  his  construction  of  the  nature  of  the 
— i— ..— -»  assignment  to  Clark.    There  is  no  evidence  to  support 
the  counts  for  money  had  and  received^  and  for  money 
paid,  laid  out  and  expended.    Nor  did  the  evidence 
support  the  special  counts.    They  do  not  state  the  con- 
dition that  the  property  was  to  be  ddivered  at  Provi- 
dence, nor  do  they  aver  a  delivery  anywhere. 

The  record  in  the  case  of  Smith  and  Co.  v.  Carring- 
ton,  was  admitted  in  evidence  without  any  preparatory 
evidence  to  shew  its  connexion  with  this  case.    The  de- 
claration was  general  and  ext^isive.     The  account 
*  filed  did  not  show  the  cause  of  action. 

Community  of  interest  does  not  authorize  the  admis- 
sion of  a  record  in  evidence*  There  must  be  either 
privity  of  estate  or  of  title.  Clark  did  not  claim  either 
under  Carrington  or  Smith  and  Co. 

All  the  cases  of  warranty  cited  apply  to  land  or  spe- 
cific property,  where  the  tide  to  tiie  thing  was  in  ques- 
tion. They  are  exceptions  to  the  general  rule.  The 
case  in  3,  T.  £.  is  a  case  of  indemnity  against  actions, 
and  came  on  upon  demurrer.  But  if  it  had  come  on 
before  the  jury,  the  Plaintiff  must  have  shewn  that  it 
was  a  suit  for  a  debt  against  which  he  was  to  be  in- 
demnified,   1,  Esp.  Rep.  162. 

The  other  cases  cited  are  ofpvhUc  rights — such  as 
common,  prescription,  customj  &c. 

FOruary  13tA....MARSHAix,  Ch.  J.  delivered  the  opi- 
nion of  the  Court  as  follows : 

This  cause  comes  on  now  to  be  heard, 

1st.  On  exceptions  to  the  opinion  of  the  Circuit  Court 
permitting  certain  exhibits  produced  by  the  Defendants 
in  error,  to  go  to  the  jury. 

2d.  On  exceptions  to  the  charge  ddivered  by  t^e 
Judge,  to  the  jury. 


fe;brtjamt  teem  i8i».  su 

The  flrst  exhibit^  to  which  the  Plaintiflr^  in  error  6b-  CLAMt^iH 
jefcted,  was  a  letter  written  by  their  testator  to  George    sx'ms. 
Smith  &  Co.  of  Hamburg,  which  respects  the  transac-        v. 
tion  on  which  the  present  suit  is  founded.    This  letter  CAiRmo- 
18  said  to  be  irrelevant.  Toir. 


The  second  is  a  letter  written  by  Greene  &  Barker, 
[whose  interest,  the  testator  of  the  Plaintiffs  held  as  as- 
signee] to  Creorge  Smith  &  Co.  making  themselyes  re- 
sponsible for  the  contract  of  Carrington. 

This  letter  is  said  to  be  inadmissible,  because  it  is 
Ibetween  other  parties,  and  relates  to  a  contract  between 
Carrington  and  George  Smith  &  Co. 

The  third  is  a  judgment  obtained  by  George  Smith  & 
Co.  against  Edward  Carrington,  the  Defendant  in  er- 
ror, on  his  transactions  as  a  co-partner  with  Greene  & 
Barker,  which  were  guarantied  by  them.  The  objec- 
tion to  this  exhibit,  also  is,  that  it  is  the  record  of  pro- 
ceedings in  a  suit  between  other  parties. 

The  Court  Is  unanimous  and  clear  in  the  opinion,  that 
neither  of  these  exceptions  is  sustained* 

The  letter  of  John- J.  Clarke  to  George  Sihith  &  Co; 
is  admissible,  because  it  is  part  of  the  correspondence 
relative  to  tiie  transactions  out  of  which  the  present 
suit  has  grown,  and  because  it  affords  a  strong  implica- 
tion that  the  writer  was  acquainted  with  the  oblif^tioii 
of  Greene  &  Barker,  whose  interest  he  claims>  to  comply 
with  the  engagements  of  Carrington,  their  co-partner 
and  supercargo.  It  cannot,  therefore,  be  deemed  irrel»> 
vant. 

The  letter  of  Greene  &  Barker  to  George  Smith  &  Co. 
is  admissible,  because  it  tends  to  show  the  obligation  of 
Greene  &  Barker,  (whose  interest  in  the  Abigail  and  her 
cargOf^is  claimed  by  John  Innes  Clarke,)  to  perform 
the  engagements  of  Carrington,  and  is  a  proper  link  in 
that  chain  of  testimony  which  was  adduced  to  prove 
that  those  engagements  passed,  with  the  interest  of 
Greene  &  Barker  in  the  Abigail  and  her  ourgop  to  John 
Innes  Clarke. 
VOL,  VB.  W 
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CLARK**       The  jadgment  obtained  by  George  Smith  &  Oo«  waa 

kx'rs.     admiflsiblef  because  it  was  founded  on  the  contracto  oC 

V.        CarringtoB  with  George  Smith  &  Co.  for  which  Greene 

cauti^e-  k  Barker  were  liabk.    It  was  a  material  docameitt  to 
Toif.      asceiiain  the  amount  to  which  Greorge  Smith  ^  Co« 

_«.—  were  entitled,  as  against  CarrinetoOf  and, was  therefore 
a  fart  of  the  testimony  which  would  be  required  to 
show  for  how  much  Greene  &  Barker  werejresponaible 
when  they  assigned  to  John  Innes  Clarke.  It  was  cer- 
tainly admissible,  for  tliese  purposes,  because  Greene 
&  Barker  were  in  truth  co-partners  with  Carrington, 
and  because,  if  they  were  not,  it  Is  a  case  of  war- 
ranty and  indemnity  $  and  in  such  case^  a  judgment 
against  tlie  person  to  be  indemnified,  if  fairly  obtoined, 
especially  if  obtained  on  notice  to  the  warrantor,  is 
admissible  in  a  suit  against  him  on  his  contract  of 
indemnity.  Whether  it  was  admissible  against  John 
Innes  Clarice,  depends  on  the  degree  of  his  liability 
for  the  money  for  which  that  judgment  was  ren- 
dered. If  the  obligation  to  indemnify  passed  to  him 
with  the  interest  of  Greene  &  Barker,  either  on  his 
cxpi*ess  undertaking  contained  in  his  letter  of  March 
1801,  or  in  consequence  of  any  equitable  lien  on  the 
vessel  and  cargo  or  on  tlie  money  prod\iced  by  thetii> 
which  attached,  while  the  property  of  Greene  &  Barker, 
and  was  not  af^cted  by  the  assignment,  then  these  pro- 
ceedings wore  admissible  in  a  suit  against  him. 

If  no  such  liability  existed;  then  the  action  conld  not 
be  sustained,  and  the  judgment  would  be  reversed  on  th^ 
oiiarge  of  the  judge.  This  point  therefore  will  be  con- 
sidered in  that  part  of  the  case. 

In  his  charge,  after  summing  up  the  testimony  of- 
fered by  both  parties,  the  judge  proceeds  to  say,  « I  con-^ 
(*eive  that  Mr.  Clarke's  letter  bearing  date  March  16t}if 
laoi,  at  Providence,  and  directed  to  Mr.  Carringtnn 
at  Ua\*annat  and  received  by  him  the  22d  of  April, 
1801,  taken  in  connexion  with  the  other  evidence  in  the 
case,  ought  to  be  considered  as  a  letter  of  gttaranty,  fend 
binding  Mt.  Clarke  to  pay  5.9th  pails  of  the  debt  due 
to  George  Smith  A;  Co.  as  ascertained  by  the  jude- 
ment  in  tlieir  favor  against  Mr.  Camngton.  t  am  al- 
so of  opinion,  that  Mr.  Clarke  having  received  of  Mr. 
Carringtou,  a  large  sum  of  money  under  and  by  virtue 
of  the  assignment  from  Greene  &  Barker,  of  their  inte* 
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rest  in  the  sbip  Abij^  and  cargoy  was  bound  under  the  ci.abk*$ 
circumstances  of  this  case,  as  made  out  and  established     bx'iu« 
f  by  the  evidence»  to  refund  tlie  same,  or  so  much  thereof        v. 
as  would  amount  to  5*  9th  parts  of  the  debt  due  to  George  c^&RMrG- 
Smith  &  Co.    What  sum  Mr.  Clarke  received,  is  a      tojt. 
question  of  fact,  proper  for  you  to  decide."  -*— 


The  declaration  in  this  cause  contains  five  general 
counts,  and  three  special  counts  founded  on  tlie  letter 
of  March  16tli,  1801,  which  the  judge  considered  as  a 
letter  of  guaranty  binding  John  Innes  Clarke  to  pay 
d-9th  parts  of  the  debt  due  to  George  Smith  &  Co. 

The  first  part  pf  the  charge  is  supposed,  by  a  part  of 
the  Court,  to  apply  to  the  special  counts,  and  to  deter- 
mine the  right  of  the  PlaintiflT  below  to  recover  under 
them ;  (he  latter  part  of  the  charge,  to  the  general 
counts,  and  to  deteitnine  his  right  to  recover  under 
them. 

If  the  letter  of  the  16th  of  March,  1801,  b  jund  John 
Innes  Clarke  to  perfoim  the  contract  or  Greene  &  Bar- 
ker, then  he  was  liable  to  the  extent  of  Greene  and  Bar- 
ker's liability,  and  was  bound  to  pay  whatever  they 
were  bound  to  pay,  although  it  might  exceed  the  pro- 
ceeds of  the  Abigail  and  cargo. 

If  that  letter  did  not  support  the  special  counts,  if 
with  the  other  circumstances  of  the  case  it  did  not 
amounttosuchacontract  as  was  stated  in  the  declaration, 
then  Carrington  could  only  recover'on  his  general  counts, 
and  could  obtain  a  judgment  for  no  more  than  had  been 
i-eceived  by  Clarke. 

Others  of  the  Court  are  of  opinion,  that  the  cimrge 
does  not  import  thsCt,  in  any  state  of  the  accounts,  Clarke 
was  bound  to  pay  more  than  he  had  received. 

•« 

A  decision  of  this  point  is  rendered  unneces3ai7  by 
the  O|union  of  the  Court  on  the  letter  of  the  16th  of 
March,  1801. 

The  important  part  of  that  letter  is  in  these  words. 
(f  With  respect  to  the  ship,  notwithstanding  I  have  a 
<<  bill  of  sale  from  Greene  &  Barker  of  two  thirds,  I 


•»••« 
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CXJML*n  <(  ghall  view  you,  (if  you  return  here  with  her,)  as  tVie 

ex'rs.     <<  owner  of  such  proportion  as  agreed  upon  betweeu 

T.        ff  you  and  thenif  and  I  give  you  my  word  that  you  shall 

CAXEnro*  f*  receive  from  me  any  aid  and  support  in  settling  the 

Toir.      4f  business  to  mutual  satisfaction,  that  is  in  my  power. 

—  <'  Mr.  John  Corlis,  who  has  undertaken  to  conduct  the 

«<  business  for  Mr.  John  C.  Nightingale  writes  you  by 

(( this  opportunity,  andwili  assure  you  in  his  behalf^  of 

«'  one  sixth  of  one  third  from  him,  that  is  to  say,  to  make 

'<you  an  owner  in  the  whole  ship  Abigail,  and  appurte- 

^  nances  of  one  complete  sixth,  and  the  same  propor- 

**  tion  in  the  cargo ;  and  Chreent  ^  Barker's  contract  with 

«<  ymtf  shall  in  every  respect  be  fuUii  comjUed  v)ithf  the 

'<  same  as  it  would  have  heen  done  with  them,  had  thejf 

f*  continued  owners*^* 

What  was  Greene  &  Bari£er*s  contract  with  Carring- 
ton? 

It  is  observable,  that  neither  in  tliis  letter,  nor  in  any 
other  part  ofthe  proceedings,  is  there  any  evidence  th^t 
Greene  &  Barker  had  made  with  Carrington  more  than 
one  contract  I'especting  this  voyage. 

A  part  of  this  conti*act,  as  is  apparent  from  the  let- 
ter of  Mr.  Clarke,  entitled  Carrington  to  one  sixth 
part  of  the  Abigail  and  of  the  cargo  to  be  taken  on 
board  at  Hamburg.  The  letter  of  the  ISth  of  July, 
ISOO,  addressed  by  Greene  &  Barker  to  George  Smith 
&  Co.  states  Carrington  to  be  a  part  owner  of  the  yessel 
which  was  sent  to  Hamburg  on  freiglit,  wishes  them  to 
render  Carrington  the  necessaiy  aid  he  may  j*equ]re, 
and  adds(^  <<  we  shall  consider  ourselves  responsibly  foT 
all  contrartsf  Mr.  Carnngtou  may  make  in  the  busi- 
ness of  this  ship,  and  anticipate  the  pleasure  of  your  be* 
tng  wl^II  satisfied  with  bis  strict  fulfilment  of  them.'' 

It  seems  a  necessary  inference  from  the  condition  and 
object  of  the  parties,  that  this  letter  was  written  in  pur- 
suance of*  apd  conformity  with,  the  contract  between 
Greeny  &  Barker  and  Carrington,  and  that  their  reapoo- 
sibility,  «  for  aJI  contracts  Mr.  Carrington  might  make 
in  the  business  of  the  ship,''  was  as  much  a  part  of  thdt  > 
engagement  with  him,  as  the  agreement  that  he  should 
he  interested  one  sixth  in  the  vessel  and  cargo. 
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This  undertaking  wm  known  to  Mr.  Clarke.    His  gxabr'V 
letter  of  the  SOtfa  of  Jane^  1800,  introducing  Carring-    bx'rs« 
ton  to  George  Smith  &  Co.  recomniends  Greene  &       v. 
Barker  and  Nightingale  as  the  persons  on  whom  G.  ciSBiirG* 
Smith  &  Co.  were  to  rely  for  the  fulfilment  of  the  en-      tof. 
gagements  made  by  Canington.    **  I  have  ever  found  — ...p.*-. 
these  gentl^nen/'  says  be,  <•  persons  of  strict  integrity, 
and  I  doubt  not  win  punctually  fulfil  any  engagements 
they  may  enter  into  with  you/'   Clarke  knew  then,  that 
Greene  &  Barker  had  bound  themselves  to  be  responsi- 
ble for  the  contracts  of  Carrington  with  George  Smith 
&  Co.  and  allu^tod  to  this  residue  of  their  contract  with 
Carrington,  when,  after  saying  that  he  should  consider 
Carrington  as  the  owner  of  such  proportion  of  the  ship 
as  was  agreed  dn  between  him  and  them  and  that  Mr. 
Gorlis,  who  represented  Ni^tingale,  would  do  the 
same,  be  adds  <<  and  Greene  &  Barker's  contract  wiUi 
you  shall  in  every  respect  be  complied  with.*' 

The  subsequent  conduct  of  Claiite  certainly  proves 
that  he  never  understood  himself  to  be  entitled  to  more, 
by  the  "assiemnent  of  the  Abigail  and  her  caigo,  than 
would  remain  after  discharging  tlie  contracts  ratered  in- 
to hy  Carrington. 

The  record  abounds  with  proofii  of  this  position,  which 
have  been  much  pressed  at  the  bar,  of  ^riiichthe  Court 
will  select  only  one.  '  It  is  the  letter  from  Carrington 
to  Clarke,  dated  Havan^a,  April  22d,  1801,  in  Which 
he  acknowledges  the  receipt  of  Clariies  letter  of  the 
16tfa  of  March  of  the  same  year.  He  states  the  lien 
upon  the  ship  and  cargo,  and  adds,  ^<  but  t  presume, 
and  doubt  not,  Messrs.  Greene  &  Barker  have  acquaint- 
ed you  with  the  exact  situation  of  them,  and  have  only 
disposed  to  you  tiiat  part  of  tlie  ship  and  cai*go  that 
may  remain  after  the  bottomry  bond  is  settled  and  dis- 
charged.** 

At  tills  information  Mr.  Clarke  expresses  no  sur-  , 

prise,  itor  does  he  manifest  any  dissatisfaction  at  the 
conclusion  Carrington  had  drawn  respecting  the  terms 
on  which  he  had  succeeded  to  the  rights  of  Greene  ^Bar- 
ker. This  is  considered  as  further  explaining  his 
meaning  in  usuing  the  terms,  <<  and  Greene  &  Barker's 
contract  with  yon  shall  in  every  respect  be  complied 
with.» 
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cusk's       Upon  thf  sp  gmmiiBf  it  i^  the  Dpimon  of  the  majority 

j&x'bs.     of  tfM  CoHiti  that  the  letter  of  the  16th  of  March,  1^01^ 

V.        contaioB  a  contract*   bindiog   John  Innes  Clarke  to 

c^BEiwa-  perform  the  whole  contract  oi  Greene  k,  Barker  with 

Toir.      CarriQgtoQtapartof  which'wasto  pay  five  Biath  parte 

of  the  debt  ooutracted  on  accouat  of  the  Abigail  and  her 

cargo,  with  Oeor^  Smith  &  Co  ^    eonaequently  tlie 

Phuntiffs  in  error  were  reaponsible  to  Carringtoa  aa 

far  as  Greene  k  Barker  were  responsible. 

It  has  been  contended,  for  iiie  PlaintiSa  in  error,  that 
a  considerable  part  of  the  debt  to  George  Smith  &  Co. 
(the  prenium  of  insupancc^  on  a  return  yoyage  to  Ham* 
burg»)  was  incwred  in  consequence  of  the  gross  negli- 
gence of  Cairiiigton  in  not  couiUeirmaBdii^;  the  ovder 
for  Insurance  as  soon  a^  he  determined  to  change  the 
voyage.  For  this  sim  it  is  conteiid^d,  Greene  &  Bar^ 
ker  could  not  have  been  liabk  to  Camngton,  and  con- 
sequently it  cannot  be  recovered  from  John  Innes  Clarke. 

One  of  the  judges  is  of  opinion,  that  the  question  of 
n^genoe  is,  im  this  case,  a  point  of  law»  Cariington 
having  been  a  eo*partner  with  Greene  &  ^ai'kfirf  and 
therefore  proper  for  the  decision  of  \!Ue  C^wH pothers 
think  that  the  judge  has  left  that  question  with  the 

In  sufaming  np  the  evidence,  the  judge  says,  « the 
defendants  say,  that  for  his,  (Carrington's)  neglect  in 
not  givii^such  timely  notice  (of  the  change  of  the  voy- 
age*) he  ought  htanself  to  pay  the  wbole  of  the  pren^- 
um.    Of  this  you  will  judge/' 

This  explicit  declaration,  is  considered  as  not  b^ng 
overrokd  by  the  concluding  part  of  the  charge. 

If  the  fact  of  negligence  was  left  to  the  jnry,  they 
have  decided  it  in  the  negative,  and  the  question  whe- 
ther a  partner  would  in  such  a  case  be  responsible  to 
his  co-partners  for  negligence  in  failing  to  counter* 
mand  an  oi'd^  for  insurance,  does  not  arise  in  the  cause. 

On  that  part  of  the  charge  which  states  Jdm  Iimen 
Clarke  tp  be  responsible  to  Cairuigton  to  the  ^nniWit 
of  ttie  BM>ncy  he  bad  neoeivedy' there  is  no  d^reipee  eC 


t 
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dftiilon  In  th«  Coart    il  is  how^ver^  mmecMMtry  to  CLAttK^s 
Mate  tbe  reasMiifig  on  wlikh  this  opinion  is  founded!^    bx'ks. 
ftioce  tlie  construction  given  to  tlie  letier  oi  tbe  16th  of        v. 
March,  llBOl,  decides  the  cause.  CABAtiTG- 

It  is  the  opinion  of  the  Courty  that  there  is  no  error,  , 

a^d  IM  Aejudgnma  he  qffirmdd. 


DICKEY 

**  *  18iS» 

THE  BALTIMORE  INSVRANGE  COMPINT. 

Feb.        IStb. 


irt» 


9==S 


iYeisiil.o.«tfI  iht  JMgeSf  except  Todd,  J. 

EttROftto  the  Circuit  Court  for  the  district  of  a  potior 
Maryland,  m  an  action,  on  a  policy  of  Insurance  upon  ^^^T^ 
the  ship  Fabius,  <<  at  and  from  New  York  to  Barbadoes,  tS^om,''  m 
<<  and  at  and  from  thence  to  Trinidad,  and  at  aindfirom  idand,  pro-. 
«  Tntddad^buck  to  New  York/'  S«^ 

port  to  poet  of 

Tht  «htp  proceeded  to  Barbadoes,  and  from  thence  ^^^^J^ 
to  tks  port  of  Spain,  in  the  island  of  Trinidad,  being  go. 
tlis  ^vly  port  of  entry  in  the  island.    Having  taken  in 
ptart  of  her  retom  cargo,  she  sailed  from  thence  for 
Port  Hyslop,  in  the  same  island,  for  tlie  residue*    In 
the  way  she  was  lost  by  the  dangers  of  the  seas. 

On  the  trial  below,  the  opinion- of  the  Court  was  in 
favor  of  the  Defendants,  and  the  PlaintiflTtook  his  bill 
of  exceptions,  and  brought  the  case  up  by  writ  of  errors 

HASPfta,  for  the  rUmUff  in  err&Tj  stated,  that  the 
only  qaestioii  was, 

» 
Whether  the  terms  *' at  and  from  TrinUad^*'  authorize 
ed  the  ship  to  soil  from  one  poK  of  the  island  to  ano- 
thfer  port  of  IheMme  isbnd,  to  complete  her  cai^  ? 
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ToBhowthatBhe  wttssoaiittorizedy  hs  rdi«d«iitb6 
case  of  Band  v.  JVWt,  Cewp.  Mi,  and  2%cttttMoii  v. 
Fergu9aih  Doug.  SM.  Jfarshall,  %bb.  857.  (^Awtoa  ei.J 

PnfKiTBTy  Momty  Oentral,  contra. 

The  opinion  of  the  CoifH  belo^r  was  founded  i^n  the 
reason  of  the  Vbingf  and  upon  the  idea  that  t^e  late 
En^h  cases  were  not  authority. 

The  vessel  was  not  within  the  policy  while  sailing 
from  poft  to  port  in  the  island.  She  was  lost  on  the 
high  seas,  and  was  not  protected  by  the  policy,  unless 
she  was  justified  by  some  usage  of  tnide«  But  no  'such 
usage  was  proved.  In  the  case  of  Hond  ^  JV\ilt,  the  ves- 
sel was  a  general  ship,  and  the  usage  of  the  trade  was 
to  take  goods  tor  several  different  ports  in  the  island 
of  Jamaica.  That  island  has  many  ports  of  entry— • 
Trinidad  has  only  one.  There  is  no  case  in  which  a 
vessel  has  been  permitted  to  depart  from  a  port,  and  re- 
turn to  it  again,  under  such  a  policy.  She  was  not  li- 
terally at  the  island.  Analogy  is  against  the  doctrine, 
and  so  is  the  reason  of  the  thing. 

Hakfbb,  in  reply. 

In  the  cases  cited  by  Marshall,  there  is  no  alfosiOB  to 
the  course  or  usage  of  the  trade.  Nor  does  the  Ooort 
lay  any  stress  upon  the  fact,  that  there  were  many  ports 
of  entry  in  Jamaica.  Although  there  was  only  one  port 
of  entrv  in  Trinidad,  yet  there  were  ottar  ports  at 
which  they  mi(^t  in  fact  take  in  a  cargo^ 

Feb.  l7fA....MAB8HAix,  (%.  J.  delivered  the  opinion 
of  the  Court  as  follows : 

This  action  was  brought  on  a  policy,  insmring  tiie 
Fabius  at  and  from  New  York  to  Bartiadoes,  and  at 
and  from  thence  to  the  island  of  Trinidad»  and  at  and 
from  Trinidad  back  to  New  York.  The  Fabius  arrived 
at  the  port  of  Spain,  in  the  island  of  Trinidad,  on  the 
Slst  of  October,  in  the  year  ±S06,  where  she  rem«ti- 
ed  until  the  6th  of  December*,  when  she  sailed,  ander 
a  special  license  from  ths  proper  authorities,  for  fert 
Hyslop,  another  port  in  the  island^  for  the  purpose  of  pro«^ 
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euniig  and  taking  ia  a  part  of  her  return  cargo,  and  dickbt 
wiA  a  view  of  retumi^g  to  the  port  of  Spain,  that  being        v» 
tkeonly  port  in  tiie  island  of  Trinidad  at  wUch  vessels,    balti- 
anifine  from  other  places,  ii^ere  permitted  to  enter,  or     more 
firom  which  those  destined  on  foreign  voyages  were  per-  ihs.  co. 
jnitted  to  dear.    While  on  her  voyage  to  fort  Hyslop, 
Jthe  Fahins  was  lost  by  the  danger  of  the  seas ;  and 
the  qoestioD  is,  whither  this  loss  is  within  the  policy  ? 

Were  this  a  case  of  the  irst  impression, — ^were  it  to 
he  decided  for  the  first  time  on  the  intention  of  the 
parties  to  be  collected  soldy  from  the  words  of  the  con- 
tract, some  contrariety  of  opinion  might  undoubtedly 
be  looked  for,  wbA  it  is  uncertain  what  might  be  the  opi- 
nion of  the  Court. 

Strictly  speakii^  a  vessel  is  not  o^  an  island  while 
Miliog  from  one  port  to  another  of  the  same  island  5 
yet  it  is  difficult  to  resist  the  persuasion^,  tliat  something 
more  is  meant  by  an  faisurance  at  and  f rouL  an  ly^ftai^' 
•than  by  an  insurance  at  and  from  SLparL  The  words,  at 
and  from  an  island,  and  at  and  from  a  port,  are  not  sy- 
nonimous,  and  yet  in  effect  the  same  meaning  would 
often  be  given  to  them,  if  the  privilege  of  sidling  from 
one  port  to  another,  for  the  purpose  of  completing  the 
csLTgo,  should  not  be  granted  by  the  policy.  An  insu- 
rance to  an  island  maj  terminate  at  the  first  port,  and 
the  expreatmi  may  be  adopted  from  the  uncertainty  at 
what  port  the  vessel  insured  may  first  arrive ;  but  it 
seems  difficult  to  put  any  other  construction  on  an  insu- 
rance at  and  from  ftn  island,  or  to  assign  any  oUier 
motive  for  the  risk  being  so  dencribed,  than  that  it  is  a 
license  to  use  the  diSin-ent  ports  of  tiie  island,  for  the 
pwfose  of  obtaining  the  return  caif;o.  This  particular 
policy  furnishes  strong  reason  for  this  construction.  It 
isd&ficidt  to  read  it  without  feeling  a  conviction  that 
the  intention  of  the  contract  was  to  ensure  the  whole 
voyage  from  and  to  New  York,  and  to  have  the  liberty 
<tf  the  islands  of  Barbadoes  and  Trinidad.  Thero  bdng 
tat  one  port  in  the  island  of  Trinidad,  at  which  a  ves- 
sel was  permitted  to  enter  or  clear,  takes  away  every 
inducement  for  inserting  in  the  policy  the  words  at  and 
from  tiie  island  of  Trinidad,  rather  than  the  words  at 
and  from  the  port  of  Spain,  in  the  island  of  Trinidad, 
unless  those  words  secure  the  liberty  of  going  to  other 
VOL.  Vn.  4S 
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portsy  for  the  purpose  of  completing  the  cargo^  and  of 
returning  to  the  port  ct  Spain,  to  clear  out  for  NewTfMtk. 

B  ut  the  words  of  this  policy  are  not  now  to  receive  their 
first  construction.  In  Cavidtn  v.  Cowley ,  mtnUaned  1 
MarsIioU,  166,  a  ship  was  insured  from  London  to  Ja- 
maica generally,  and  by  a  subsequent  policy  she  was  in- 
suited  at  and  from  Jamaica  to  Londoiu 

The  ship  having  touched  and  staid  for  some  days  at 
one  port  of  Jamtdca,  was  lost  in  coasting  the  island  ; 
but  before  she  had  delivered  all  her  outward  cargo  at  the 
other  ports  of  the  island. 

In  an  action  on  the  homeward  policy,  the  claim  of  the 
insured  on  the  underwriters  was  resisted,  not  on  the 
principle  that  the  words  at  and  from  did  not  imply  a 
permission  to  use  aHthe  ports  of  the  island,  not  on  the 
principle  that  getting  from  one  port  to  another  was  ade- 
^MiilNHNit  on  the  principle  that  the  risk  on  the  out- 
ward policy  had  not  terminated,  and  that  consequentty 
the  risk  dn  the  homeward  policy  had  not  commenced 
when  the  loss  happened. 

A  verdict  was  found  against  the  underwriters,  and  a 
new  trial  was  refused. 

In  Bond  v.  MUt,  the  insurance  was  made  on  a  ship  at 
and  from  Jaimaca  to  London,  warranted  to  sail  before 
the  first  of  August,  1776.  The  ship  sailed  from  St 
Anns  in  Jamaica,  on  the  26th  of  July,  for  Bluefields> 
fjso  in  Jamaica,  in  order  to  join  a  convoy  there.  She 
was  detained  at  Bluefields  by  an  embargo,  until  the  6th 
of  August,  when  she  sailed  with  the  convoy,  but  being 
separated  from  it,  was  captured.  On  this  policy  a  ver- 
dict was  given  in  favor  of  the  underwriters,  under  the 
direction  of  Lord  Mansfield,  and  a  motion  for  a  new 
trial  was  resisted  on  two  pounds. 

1st.  That  a  departure  from  St  Anns,  was  not  a  de- 
parture from  Jamaica. 

2d.  That  going  to  Bluefields,  was  a  deviation,  that 
being  out  of  the  course  of  the  voyage  from  St  Anns  lo 
London. 
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After  great  considerationy  the  Court  was  unanimousljr  docket  . 
of  opinion  in  favor  of  the  motion.  r  • 

BALTI- 

Lord  Mansfield  in  giving  his  opinion^  said,  **  as  nei-  more 
«^  ther  party  knew  from  what  part  of  the  island  the  ship  ins,co. 
«<  would  sail,  they  used  the  words  at  and  from  Jamaica, 
'<  which  protected  her  in  going  from  port  to  port,  till 
«<  she  sailed/'  He  also  said,  «  had  the  insurance  been 
««  at  and  from  St  Anns'*  the  going  round  the  island  to 
^^  Bluefields^  would  have  been  a  deviation/' 

In  2%dtts«on  v*  FurgvMmf  an  insurance  was  made  «<at 
and  from  Gaudaloupe  to  Havre,  Wfu*ranted  to  sail  on  ov 
before  the  Sist  December."  The  vessel  took  in  her 
cargo  at  Poinl  Teirt  in  Gaudaloupe,  and  for  the  pur- 
pose of  obtaining  convoy,  sailed  on  the  ^th  of  October, 
to  Basseterre,  where  there  is  no  port,  but  only  an  open 
road.  She  was  there  detained  tifl  the  10th  of  January, 
when  she  sailed  with  convoy,  but  was  captured  on  the 
return  voyage. 

The  Plaintiffs  obtained  a  verdict  A  motion  was 
iQade  for  a  new  trial,  which  was  refused.  Lord  Mans- 
field said,  <<  under  an  insurance"  at  and  from  such  a 
place  as  Gaudaloupe  or  Jamaica,  the  word  i*  at"  com- 
prises the  whole  island,  and  under  that  word,  the  ship  is 
protected  in  going  from  port  to  port,  round  the  coast  of 
tlie  island. 

The  underwriters  not  being  satisfied  with  this  deci- 
sion, another  action  was  afterwards  brought  on  the  same ' 
policy  against  StapUs,  also  an  underwriter :   But  upon, 
that  action,  the  only  point  insisted  on,  was  that  the  vesr 
selhad  not  sailed  by  the  stipulated  day. 

It  appears  then  to  be  the  settled  doctrine  of  the  Courts 
of  En^and,  that  an  insurance  <<  at  and  from  an  island" 
such  as  those  in  the  West  Indies  generally,  insures  tbe 
vessel  whfle  coasting  from  port  to  port  of  the  island,  for 
the  purpose  of  the  voyage  insured.  It  is  dangerous  to 
change  a  settled  construction  on  policies  of  insurance. 

It  is  the  opinion  of  this  Ckiiurt,  that  the  Circuit  Court 
epred  in  not  giving  the  instruction  prayed  fur  by  the 

'♦.1  '  ■■  •  I  I ' ' ' 
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DicKET  counsel  for  the  PUdntiiry  and  that  th^  judgneni  he 

V.  reversed,  and  the  case  remanded  to  that  CSonri  H^h 

BAXTi-  directionsy  to  give  the  instnictims  prayed  for  hj  tho 

MOBE  Plaintiirs,  as  stated  in  the  hiD  of  exceptions  iM  m  tho 

IKS.  CO.  cause. 


ISiS. 

F«b.        1^. 


THE  MARINE  INSURANCE  COMPACT  OF 

ALEXANDRIA 

V. 

HODGSON. 


Presefit...JBl  the  Jndgei  4xetpt  Ti^b,  /• 

m 

Uponanaetioa  THIS  was  an  appeal  from  the  decree  of  flie  Cir- 
OD  •  Tahied  cuit  Court  for  ihe  district  of  Colomhia,  sitting  at  Alez- 
poiky,  if  •  andria^  in  a  suit  in  equity,  hronght  hy  the  Marine  In- 
u^^  dT^e  surance  Company  of  Alexandria  against  Hodgson^  to 
m  fc  tonnage  enjoin  SO  much  of  a  judgment  at  Taw  obtained  by  the 
wherebj^^'  latter  against  ihe  former,  as  exceeded  the  value  (rf  the 
QBdenrriton  brig  Hopo  as  found  by  the  jury  in  a  special  verdict 

>rere   induced  ^^^  ^  valued  poUcy. 


to  agFee  to 
high  ▼aloaSon^ 

iri8\t1^"iS  '*  ^^  contended  in  the  bill  that  the  age  and  tonnage 
noTi^  equity,  ^f  ^^  vessel  was  misrepresented,  and  that  such  nusre- 
presentation  induced  the  Complainants  to  value  the 
ship  at  10,000  doUars,  when  in  fact  she  was  worth  only 
d,SOO  dollars,  as  specially  found  by  the  jury  on  the  tri- 
al at  law.  She  wm  represented  to  be  about  2B0  tona 
burthen,  when  she  was  only  161  tons,  and  to  bt  ftrofll 
six  to  seven 'years  old  when  she  was  between  nine  and 
ten  years  old. 

The  bill  also  alleged  as  a  ground  for  relief,  the  re- 
fusal of  the  Court  below  to  receive  two  pteas  offered  by 
*  the  Complainants  on  the  trial  at  law^  the  rriedfon  of 
which  pleas  had  been  assigned  for  error  in  this  Courts 
when  the  cause  was  here  last;  fste  MU*  vaL  6.  p.  msj 
but  this  Court  thought  the  rejection  of  a  plea  no  ground 
for  a  writ  of  error,  and  therefore  ^ve  no  opiniOA  as  to 
the  proiniety  of  admitting  them. 
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The  Ikrtt  ef  Ibose  pleas  stated  the  above  misrepre-   m akuis 
gestalioii  as  to  ike  afje,  tonnage  and  value  of  the  vessel^    ins.  go. 
and  aveired  it  to  be  material  in  regard  to  the  risk  of        v. 
the  voyage.    The  other  plea  steted  in  general  terms  hodgson. 
that  the  policy  was  ebtained  by  fraud  with  intent  to  de-  — ^..-.^ 
fraud  the  Complainante  of  the  difference  between  the 
tme  and  the  represented  value  of  the  vessel,  which  dif- 
ference it  avernd  to  be  more  than  4|000  dollars. 

Upon  the  answer  of  Hodgson  and  the  other  evidence 
in  the  cause  the  Court  below  dissolved  the  injunction 
and  dismissed  the  bilL 

E.  I.  LsE»  for  the  Jippdlants,  relied  principally  upon 
the  evidence  of  the  over-valuation,  which  he  said  was 
so  excessive  as  to  amount  to  proof  of  fraud.  But  even 
if  it  were  only  a  mutual  mistake  it  is  sufficient  to  avoid 
the  policy.    PaHc.  i5t,  ±96,  5tSt6.    MOer,  S9,  45,  97. 

As  to  flie  equity  of  the  case,  he  contended  that  tlie 
pleas  rejected  by  the  Court  of  law,  and  which  charge 
firaud,  being  made  part  of  this  bill,  are  to  be  considered 
as  a  charge  of  frauds  which  is  a  ground  of  equitable  ju- 
risdiction. The  rejection  of  the  pleas,  is  of  itself  a 
grtnuid  for  a  Court  of  equity  to  relieve,  for  the  Com- 
plainante have  not  yet  had  an  opportunity  to  show  the 
firand. 

A  Court  of  equity  wiU  relieve  against  mistakes  upon 
which  contracte  are  founded. 

AD  that  the  Defiuidant  is  entitled  to  upon  a  policy  is 
ndemmijf.  He  ought  in  equity  to  recover  only  the  va- 
lue and  interest 

To  show  that  eqnity  will  relievo  against  error  at 
law,  he  ctted  t  Wash.  $6,  JMUer  r.  Wyld.  Pnc.  in  eh. 
283,  XM  V.  Briigman.  d  Vem.  146,  Qraham  t.  Stam- 
per, id.  Rdbert$(m  'o.  BdL  Finch,  47^  2  Sir.  75S, 
Burrow  v.  Jendno.  %  JP.  Wm$.  485.  1  V€%.  Jr.  417. 
9  Ve».  iSi.    5  CrOfieA,  110,  Eodgion  v.  Marine  In.^  Co. 

« 

Swauk  ami  Joinss,  etmtra. 

The  bBl  cmtains  no  charge  of  firand*  Straas  and 
Leeds^  who  were  the  persons  insured,  are  not  made 
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MARixE  parties.    The  pleas  wkich  are  referred  to  in  the  biill 
INS.  CO.   are  not  to  be  considered  as  containing  an  allegation  of 
v.        fraud  which  is  to  be  answered.     It  is  not  a  bill  for  the  . 
H0DGS017.  discovery  of  any  fact  which  the  Complainants  could  not 
have  proved  at  law.    The  object  is  to  get  rid  of  the 
over-valuation.    It  is  to  try  the  case  over  again.  .  The 
answer  shows  that  there  could  be  no  fraud ;  for  the  in- 
surred  lost  a  cai'go^  worth  7,000  dollars^  which  was  not 
itisui-ed. 

The  bill  cont^ns  no  equity.  Their  remedy  was  at 
law.  In  cases  of  insurance  there  is  the  same  remedy  at 
law  as  in  equity. 

But  there  was  no  niisrepresentation.  It  was  only 
the  opinion  of  Maxwell,  that  the  vessel  was  abaui  6  or 
7  years  old,  and  about  250  tons  burthen.  A  rq>resento- 
tion  must  be  the  positive  affirmation  of  some  material 
fact.  There  was  no  representation  as  to  value — ^Hodg' 
son  only  proposed  that  the  vessel  should  be  valuedv  at 
10,000  doUai^s :  he  never  affirmed  that  she  was  of  tliat 
value. 

On  the  question  of  jurisdiction^  and  to  show  that  the 
alleged  defence,  if  it  were  a  defence  at  all,  was  a  de- 
fence at  law,  they  cited  2  Marshall,  679.  The  Court 
did  right  in  rejecting  the  pleas  because  they  were  com- 
plex, and  offered  after  the  law  had  been  decided  against 
tlic  Complainants.    2  Burr,  717, 

A  valued  policy  is  conclusive  unless  it  be  a,  cover  to 
a  gaming  contract,  or  be'  made.with  a  view  to  a  fraudu- 
lent loss.  2  Veriu  119,  Woodward  r.  Ovik.  3  BL  Com. 
435.  1  Marsh.  123,  287.  ^  Burr^  2228,  low  v.  Feers^ 
Fimh,  119,  E.  L  Comp.  v.  Blake.  Free,  in  ch.  102.  6 
Br.  Pari.  ca.  4^17,  470.  1  Fonb.  167.  Misreprcsenta- 
tion  as  to  the  age  and  tonnage  was  not  material  to  the 
risk:  it  was  guarded  against  by  the  implied  warranty  of 
sea- worthiness.  No  previous  representation  as  to  sea-, 
wortliiness  is  necessary.    1  Marsh.  Vfh. 

Ct  liEB,  in  reply. 

The  real  value  of  the  vessel  is  conclusively  fixed  by 
the  verdict  of  the  jury.   But  if  it  were  not,  there  is  evi- 
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dence  enough  to  show  that  she  was  not  worth  one  half  mabine 
the  sum  insured.  The  value  thus  fixed  has  shown  the  ins.  co. 
amonnt  ^hich  wQl  be  an  indemnity  to  the  Defendant.        r. 

HODGSON. 

By  the  refusal  of  the  Court  to  receive  the  pleas^  the 
Complainants  were  precluded  from  a  just  defence. 
This  Court  has  decided  the  refusal  to  be  no  ground  fur 
a  writ  of  error  at  law.  But  we  contend  it  is  a  ground 
for  relief  in  equity.  It  is  also  a  sufficient  ground  of  re- 
lief that  the  rule  of  indemnity  has  been  violated. 

The  valuation  in  the  policy  is  only  jnima  facie  evi- 
dence^  and  throws  the  burthen  of  proof  on  the  under- 
writer. It  shall  be  taken  to  be  so  fixed  as  to  be  an  in- 
demnity. An  over-valuation  is  of  itself  evidence  of 
fraud.  If  it  is  intended  to  be  an  interest  policy,  it 
amounts  only  to  a  contract  for  indemnity.  Cawper,  583. 
E}snt  V.  Bird* 

Even  if  the  Defendant  was  mistaken,  and  both  par- 
ties were  equally  ignorant^  yet  the  Complainants  are 
not  liable  for  more  than  an  indemnily.  M^Ftrran  v. 
Taylor^  a  Cranch,  270. 

There  is  no  difference  in  principle  betweeit  insuring 
double  the  value  at  one  office,  and  making  double  in- 
surance at  two  offices.  The  reason  against  both  is  the 
same,  viz.  that  the  insured  shall  have  only  one  indemni- 
ty. 

The  law  of  liquidated  damages  does  not  apply. 

The  Defendant  mig^t  have  had  a  return  of  part  of 
the  premium  upon  proving  the  mistake  of  the  value. 

Feb.  ±Sih*.^fab8ent  Duvall,  J.J 

Mabshaix^  Ch.  J.  delivered  the  opinion  of  the  Court 
as  fi>llow8 : 

'  This  suit  was  brought  in  the  Circuit  Court  sitting  in 
chancery  for  the  purpose  of  obtaining  a  perpetual  in- 
junction to  a  judgment  rendered  agfunst  the  PIaintiir9 
in  fSavor  of  the  Defendant,  on  a  policy  of  insurance  ef- 
fected by  him  as  agent  for  O.  F.  Straas  and  others,  of 
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MABiifE  Richmond,  on  the  brig  called  the  Hope.    The  aUega- 

iNs.  CO.    ticms  of  the  bill  are  entirely  unsupported  by  testimoBy^ 

r.        except  those  which  relate  to  the  value  of  the  vwael  ia- 

HODGsoir.  sured.    The  Hope  was  valued  in  the  policy  at  2  lOfidOp 

— — and  1 8,000  were  insured  .upon  her.    She  is  stated  to 

have  been  in  fact  worth  less  than  jS4|000. 

The  underwriters  contend  that  they  were  in  the 
practice  of  refusing  to  ensure  on  any  vessel  more  thaa 
four  fifths  of  her  value,  and  that  they  were  led  to  make 
this  insurance  by  a  misrepresentation  respecting  the 
value  of  the  Hope.  They  tiierefore  pray  to  be  relieved 
from  so  much  of  the  verdict  and  judgment  rendered 
thereon  as  exceeds  that  value. 

On  the  part  of  the  Defendants  it  is  contended  that  the 
Platntifis  have  not  made  out  a  case  which  entiUes  them 
to  the  aid  of  a  Court  of  equity. 

Without  attempting  to  draw  any  procue  line  to  which 
Courts  of  equity  will  advaace,  and  which  they  cannot 
pass,  in  restraining  parties  from  availing  themselves  of 
judgments  obtained  at  law,  it  may  safely  be  said  that 
any  fact  which  cle^Iy  proves  it  to  be  against  consci- 
ence to  Execute  a  judgment^  and  of  which  the  injured 
party  could  not  have  avsuled  himself  in  a  Court  of  law; 
or  of  which  he  might  have  availed  himself  at  law^  but 
was  prevented  by  foind  or  accident  unmixed  with  any 
fault  or  negligence  in  himself  or  his  agents,  will  justify 
an  application  to  a  Court  of  Chancery. 

On  the  other  hand  it  may  with  equal  safety  be  laid 
down  as  a  general  rule  that  a  Aeknce  cannot  be  set  np 
in  equity  which  has  been  fully  and  fiiirly  tried  at  lawy 
although  it  may  be  the  opinion  of  that  Court  that  the 
defence  ought  to  have  been  sostained  at  law. 

In  the  case  under  considttration  the  Plaintiffs  ask  the 
aid  of  this  Court  to  relieve  them  from  a  judgment,  on 
account  of  a  defence  which,  if  good  any  where,  was  good 
at  law,  and  which  they  wem  not  prevented,  by  the  not 
of  the  Defendants,  or  by  any  pare  and  unmixed  accident, 
from  making  at  law. 

It  will  not  be  said  that  a  Court  of  Chanaeiy  cannot 
interpose  in  any  such  case.   BeinK  capable  itfimpomng 
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Hgowntarnd  on  the  party  to  wkom  it  groiito  irdief,  haiIivb 
there  may  be  cases  in  which  its  relief  ought  to  be  ex-   urs.  co. 
tended  to  a  person  who  might  have  defended,  but  has        v. 
omitted  to  <kfewl  himseV  at  law.  Such  casea»  hofvever/  Honosoir* 
do  not  frequently  occor.    The  eqvity  of  the  appltamt 
must  he  free  from  doubt.    The  jadf^nt  most  be  one 
of  which  it  would  be  against  conscience  for  the  person 
who  has  obtained  it  to  avail  himself. 

The  Court  is  of  opinion  that  this  is  not  such  a  case. 

William  Hodgson,  as  agent  for  the  insured,  applied 
fbr  insurance  on  the  brig  Hope  on  a  voyage  from  St. 
Domingo  to  her  port  of  discharge  in  tiie  Chesapeafc^^ 
and  laid  before  the  board  the  follonring  oectiAcate: 

**  This  may  certify,  that  I  was  master  of  the  schooner 
SopUa  of  this  place,  aad  Alexander  Burot  supercargo : 
that  while  we  were  at  the  city  of  St.  Domingo  in  Jidy 
last,  Mr.  Burot  purchased  the  brig  Hope,  of  Boston^ 
and  I  was  caDed  on  with  a  carpenter  to  examine  her, 
and  found  her  to  he  a  stout  well  built  vessel  of  about 
250  Ions,  in  good  order,  and  well  found  with  sails, 
rigging,  fcc^  was  built  in  the  state  of  Massachusetts, 
and  is  from  6  to  7  years  old.  I  left  the  city  of  St.  Do* 
mingo  on  the  27Ui  of  7uly^  and  Mr.  Burot  expected  to 
sail  from  there  about  the  16th  or  30th  of  August  op  the 
coBBt  to  take  in  mahogany.'' 


JAMES  MAXWELL. 


Septr.  MUh  1799." 


Upon  view  of  this  certificate  the  vessel  was  valockl  at 
e  10,000,  and  the  insarance  made  at  S  8,000.  On  the 
voyage  the  vessel  was  captured.^ 

In  fact  the  Hope  wis  ^f  160  tons  burthen,  and  was 
from  eight  to  nine  years  <dd.  There  is  reason  to  he* 
lieve  that  die  was  not  -worth  more  than  S  3,000. 

'  It  does  not  appear  that  the  loss  was  fraudident  or 
that  the  cargo  was  insured. 

The  Plaintiffs  contend^  that  this  misrepresentatioii  led 
them  to  value  the  veflsel  much  higher,  and  to  ensure  a 
VOL.  VIL  4^ 
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MIBIHE 

ins.  CO. 

HODGSOir. 


much  lafger  sum  on  her  than  they  >»'ould  have  done  had 
a  true  description  been  given  of  her  size  and  age. 

To  sup[KH*t  this  allegation  they  state  their  practice 
-  never  to  insure  on  any  vessel  more  than  four  fifths  of 
her  real  value,  and  their  rule^  which  was  known  to 
Hodgsont  (he  being  himself  one  of  the  directors)  to  re- 
quire that  every  order  for  insurance  should  be  in  wri- 
ting, and  should  contain,  among  other  things,  '*  as 
full  a  description  of  the  vessel  and  voyage  as  can  be 
given.'* 

The  answer  asserts  that  when  the  certificate  was  laid 
before  the  board  of  directors,  Hodgson  was  asked  if  ho 
would  vouch-  for  its  truth,  which  he  refused  to  do, 
whereupon  the  board  agreed  to  value  the  vessel  at 
S  10,000,  and  to  make  the  insurance  required.  He 
himself  believed  the  certificate  to  be  accurate,  and  is 
persuaded  that  the  insured  entertained  the  same  opini- 
on. He  does  not  think  that  the  tonnage  of  the  vessel 
weighed  much  with  the  parties.  It  is  not  mentioned  in 
the  policy. 

Straas  and  Leeds,  whose  agent  Hodgson  was,  and 
for  whom  the  insurance  was  made,  are  not  parties  to 
the  bil!. 

No  fraud  is  proved  on  them  other  than  what  ia  to  be 
inferred  from  the  error  in  the  certificate  given  by  Max- 
well, nor  ought  their  conduct  to  be  decided  on,  or  their  * 
interests  afibcted  in  a  suit  to  which  they  are  not  parties, 
although  they  might  have  been  made  Defendants. 

The  Court  will  not  undertake  to  say  what  influence 
this  certificate  might  have  had,  or  ought  to  have  had, 
at  law.  But  since  the  PlaintiflTs  were  not  prevented 
from  using  it  at  law  by  the  act  of  the  Defendants  or  by 
any  positive  rule  which  disabled  them  from  doing  so, 
they  have  not  made  out  a  case  of  such  clear  equity,  a 
case  in  which  it  would  be  so  obviously  against  consci- 
ence for  the  Defendant  to  enforce  the  judgment  at  law, 
as  to  justify  the  interposition  of  a  Court  of  Chancery. 

2%e  judgmefU  Utobe  affirmed  with  costs. 
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LOCKE  T.  THE  UNITED  STATES.  1813. 

Teb,        llBtli. 


*4ftsen/....ToDD>  J. 

ERROR  to  the  aenience  of  the  Circuit  Court  for  the  in  a  eoontsn  a 
difliCrict  of  Maryland,  which  cofiMemnrd  the  cargo  of  SJJSliLTofthe 
the  schooner  Wendell,  belonging  to  Locke,  the  Clai-  ooiieeUon  lav 
mant,  bb  forfeited  to  the  United  States.  of  Mareh  w, 

1799,  for  un- 
^  lading   goods 

The  lihel  contained  11  counts.  withoat  a  per- 

mit, it  ii  not 

.  DCCCHafY    to 

Tho  Ist  count  charged  that  the  goods  between  the  ttate  the  time 
Ist  of  June,  ±808,  and  the  day  of  filing  the  libel,  at  Bu«-  ^^J^^^ 
ton,  with  intent  to  transport  them  to  Baltimore,  with-  l^^Tthe  yemx 
out  a  permit  from  the  collector  and  naval  officer  of  the  *»  ^'*«*  ** 
port  of  Boston,  w^ere  clandestinely  laden  on  board  the  iTti'niiBGieQt 
schooner  Wendell,  a  vessel  enrolled  and  licensed  ac-  to  allege  that 
cording  to  statute,  whose  empbyment  was  not  then  con-  £2irn '^,'J  ^ 
fined  to  the  navigation  of  bays,  sounds,  rivers  and  lakes  attamer- 
within  the  jurisdiction  of  the  United  States,  nor  ex- "  P^baMe 
empted  from  the  obligation  of  giving  bond  according  to  totT^han  evi- 
the  provisions  of  the  statute  fthe  embargo  law.)  dence  whieh 

^  "  '  woaM  JDsiuy 

condemnation. 

The  2d  count  charged  that  the  goods  being  of  foreign  it  import*  a 
growth  and  manufacture  and  subject  to  the  payment  of  J^CT^cirwm! 
dnties,  between  the  1st  of  May,  1808,  and  the  day  ofstanoet  whieh 
filing  the  libel  were  unladed  without  the  authority  of  the  v.«r**"^  '^ 
proper  officers  of  the  customs,  from  on  board  some  ves-  ^^"^' 
sel  to  the  attorney  unknown,  after  she  had  arrived  with- 
in four  leagues  of  the  coast  of  the  United  States,  the 
said  vessel  being  then  bound  from  some  foreign  port  or 
place,  (to  the  attorney  unknown,)  to  the  United  States. 

The  3d  count  charged  that  the  goods  being  of  foreign 
growth  and  manufacture  and  subject  to  duties,  were, 
without  any  unavoidable  accident,  necessity  or  distress 
of  weather,  unladen  without  the  authority  of  the  proper 
officers  of  the  customs. 

« 

The  4th  count  charged  that  the  goods,  being  of  fo- 
reign growth  and  manufacture,  and  subject  to  the  pay- 
ment of  duties  imposed  by  the  laws  of  the  United  States, 
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i.dclL£  between  the  lat  of  May^  1804,  and  the  day  ivf  fiSng  the 
V.  libel,  were  imported  from  some  foreign  port  or  place  io 
IT.  STATES,  the  attorney  unknown,  into  some  port  of  the  United 
States  to  the  said  attorney  unknown,  in  a  certain  ves- 
sel to  the  said  attorney  unknown,  and  were  afterwards 
and  before  filing  the  libel  unladed  at  the  said  last  men- 
tioned port  from  the  said  vessel  without  a  permit  from 
the  {ff^i^r  officers  of  the  customs  of  the  last  mentioned 
port  • 

The  5th  count  charged  that  the  goods  were  imported  ia- 
jto  Boston  and  were  falsely,  and  by  a  false  name  and  der 
nomination  entered  at  the  custom  house  of  the  port  of 
Boston. 

A 

f 

The  6th  count^charged  that  they  were  Imported  into 
a  port  of  the  l/nited  States,  to  the  attorney  unknown, 
and  were  falsely,  and  by  a  false  name  and  denomina- 
Uoni  entered  at  the  custom  house  of  such  port 

The  7th  count  stated  that  the  goods  were  of  the  ma* 
nufacture  of  Great  Britain,  and  were  imported  into  New 
York,  between  th^s  first  of  March,  1808,  and  the  day  of 
filing  the  Ubel,  from  sonie  foreign  port  or  place  to  the 
attorney  unknown. 

The  8th  count  stated  that  they  were  so  imported 
into  Boston. 

The  9th  count  stated  them  to  have  been  so  imported 
into  Philadelphia. 

The  10th  count  averred  them  to  have  been  so  im- 
ported  into  Baltimore. 

The  11th  count  stated  them  to  have  been  so  imported 
into  some  port  of  the  United  States,  to  the  attorney  on- 
known. 

The  1st  count  was  under  the  eniiargb  law. 

The  2d,  3d,  4th,  5th  and  6th  cqunts  were  under  the 
Cdilection  law. 

The  other  count;  wern  under  the  am-impoHatiea  acta 
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of  IStik  4prtf»  18069  FoL  S,  p.  W^^nd  ±9th  Dec.  1806,    xocke 
VoL  8»  ]^.  dl9.  V. 


JlMMJnai^forikeJtppeUant. 

The  first  coant,  under  the  embargo  act  is  uaderstood 
to  be  abaadoned. 

Tbe  rtby  Stby  9tb,  10th  and  11th  counts,  are  under  the 
BOB-importation  acts  of  18th  April,  and  19th  December^ 
1806.  There  is  no  evidence  of  the  importation  of  the 
goods  «Bce  the  fld  Monday  in  December,  1807,  the 
time  whcnn  those  laws  began  to  operate* 

The  sd,  3d,  4th,  5th  and  6th  counts  are  under  the  gen- 
eral coUectioD  Imwntfid  Mardi,  1799,  VoL  4,  p.  525,  ^. 
The  Sth  and  6tb  however,  charge  acts  not  forbidden  by 
the  law — so  that  the  diarges  Mge  reduced  to  those  con- 
taiDed  in  the  9d,  dd  and  ^counts. 

The  2d  and  5d  counts  are  under  the  S7th  sec*  of  the  col- 
lection law.  Vol.  4,  p.  324.  These  counts  are  deftfctive 
in  not  averring  that  the  unlading  was  before  the  vessel 
had  <^  eome  to  the  proper  place  for  the  discharge  of  her 
cargo,"  which  is  an  essential  ingredient  in  the  offence 
described  in  that  section.  And  all  the  counts  are  de- 
fective in  not  stating  where,  how,  when,  and  from  what 
ship  Urn  goods  were  unladen.  These  defects  are  as  fa- 
tal in^  libel  as  in  an  indictment  or  declaration.  There 
is  no  authority  for  making  a  distinction*  But  if  some 
latitude  be  allowed  in  a  libel,  yet  it  ought  to  be  certain 
Id  a  common  intent  in  these  respects. 

If  the  libel  be  suficient,  yet  it  is  not  supported  by 
proof.  There  is  no  evidence  of  the  time  when  the 
goods  ware  landed  so  as  to  show  it  to  be  contrary  to 
law. 

But  it  was  said  in  the  Court  hdow,  that  the  onus 
prvbtuidi  was  on  tile  Claimant  by  the  express  provision 
of  the  statute,  Law^  UwiUi  SMes,  VoL  4,  p.  391,  sec.  71, 
the  words  of  which  are  <<  If  the  property  be  claimed  by 
^  Bay  person,  in  every  such  case  the  onus  probandi  shall 
<<  be  upon  such  Claimant ;  but  the  onm  probandi  shall 
<<  lie  on  the  Claimant  only  where  probable  cause  is  shewn 
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MtKB  ^*  for  such  prosecution.^'  Probable  cause  is  prima  /a- 
V.  cie  evidence,  and  whenever  that  is  shown^  the  onxM  pro- 
II.8TATB8.  bandi  falls  of  course  upon  the  other  party.  A  contrary 
construction  would  be  against  the  common  principles  ot 
law.  What  you  charge,  you  must  prove.  Innocence 
is  always  to  be  presumed  until  there  be  at  least  prima 
Jacit  evidence  of  guilt  This  construction  is  fwdfiel 
by  the  43d  section  of  the  collection  law.  VoL  4/,  p.  350. 
Which  provides  that  if  distSled  spirits,  wines  and  teas  be 
found  unaccompanied  by  a  certificate  of  importation, 
it  shall  be  presumptive  evidince  that  the  same  are  liable 
to  forfeiture.  This  presumptive  evidence  can  be  nc» 
other  than  probaUe  douse  of  seizure:  and  probable  cause 
must  mean  presumptive  evidence.  In  the  present  case 
there  is  no  such  probable  cause*'  The  circumstuices 
which  are  supposed  to  excite  suspicion,  are  i.  That 
there  was  a  variance  in  the  manifest — 3.  That  the 
names  of  the  shippers  and  consignees  were  fictitious — 
S.  That  thei'e  was  no  proof  of  their  entry  into  Boston, 
and  4th  that  the  original  marks  had  been  eShced  upon 
many  of  the  packages* 

It  is  not  stated  where  this  manifest  was  found.  The 
variance  is  very  trifling.  There  coutd  have  been  no 
fraud  upon  tiie  United  States  intended  by  using  ficti- 
tious names,  because  the  goods  were  as  liable  to  seizure 
as  if  they  had  been  shipp^  in  the  name  of  the  Claimant. 
It  was  done  to  screen  the  goods  from  his  creditors,  he 
being  in  embarrassed  circumstances  at  that  tii^e — ^as 
appears  from  the  deposition  of  W.  French.  TfaeNnrant 
ot*  a  certificate  of  entry  is  only  evidence  that  they  m^^ 
have  been  improperly  imported,  not  that  they  were« 
The  erasure  of  the  original  marks  could  not  screen  the 
goods  from  seizure— part  of  the  original  marks  remain- 
ed* None  of  Uiese  circumstances  constitutes  that  prima 
facie  evidence  which  throws  the  burthen  of  proof  upon 
the  Claimant.  But  this  provision  respecting  the  onus 
probaiidi  applies  only  to  the  importer  himself— -and  as 
to  him  it  is  not  unreasonable-«he  knows  where  to  look 
for  the  evidence  of  their  oHTCct  importation.  But  it  is 
unreasonable  to  apply  the  rule  to  a  purchaser.  It  would 
in  many  rases  be  impossible  for  him  to  obtain  the  ne- 
cessary evidence.  There  is  no  evidence  that  the  Clal-. 
mant  was  the  importer  pf  these  goods. 
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ftsnusr^rr,  contra.  xock« 

V. 

There  is  some  ground  to  say  that  th^se  goods  ought  u.states^ 
to  be  coRdemned  Hnder  the  noii4inportation  act  of  1806* 
It  is  clearlj  proved  that  they  are  of  British  manafacture; 
they  must  therefore  have  been  imported — and  some  of 
the  articles  appeared  to  be  of  a  very  recent  fabric* 
These  circumstances  connected  with  the  total  want  of 
proof  on  the  part  of  the  Ciaimant,  create  very  strong 
suspicions^  if  they  do  not  amount  to  positive  proof. 

But  under  the  coDection  law^  especially  upon  the  4(h 
count)  which  is  founded  on  the  50th  section  of  that  act> 
the  case  is  quite  dear. 

It  is  not  necessary  in  a  MM  for  unl^ng  contrary 
to  law  to  state  from  what  vessel,  nor  at  what  time,  nor  in 
what  place^  the  goods  were  unladen.  It  would  gene- 
rally be  impossible  to  prove  the  circumstances;  and  if 
averred,  they  must  be  proved.  Suppose  that  the  Clai- 
mant had  confessed  that  the  goods  were  smuggled,  but 
had  not  said  in  what  vessel,  nor  when^  nor  where — ^the 
evidtmce  of  his  confession  would  have  been  sufficient  to 
condemn  the  goods  although  he  hal  omitted  to  state 
these  immaterial  circumstances.  It  is  sufficient  to  aver 
that  they  were  landed  from  some  vessel,  and  at  some 
place  within  the  United  States,  unknown  to  the  prose^ 
cutor,  and  within  the  time  when  the  law  was  in  force. 
The  Claimant  has  sufficent  notice  that  the  United  States 
mean  tjo  rely  on  the  general  ground  of  suspicion,  and 
on  the  shifting  the  amis  probandif  and  must  come  prepar- 
ed  to  remove  the  suspicion.  Of  what  use  is  the  provi- 
sion respecting  the  onus  probandit  if  the  law  was  so  be- 
fore ?  It  is  perfectly  nugatory  if  probable  cause  means 
prima  fade  evidence.  It  must  mean  something  less  than 
evidence— it  means  reasonable  grounds  of  suspicion. 

Another  objection  as  to  form  is,  that  the  libel  does 
not  aver  negatively  that  the  vessel  had  not  arrived  at 
her  port  of  delivery.  It  is  not  necessary  to  show  this 
even  by  intendment — but  it  does  necessarily  appear 
from  the  facts  stated  in  the  count*  It  is  sufficient  to 
set  forth  the  great  leading  facts  of  the  case,  and  to  aver 
them  to  be  done  contrary  to  the  statute.  By  referring 
to  the  statute  he  is  informed  as  to  the  particulars  alleged 
against  him. 
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iiOCJLB        The  variance  in  the  manifest  is  imouiterid ;  hot  Ihe 

V.        use  of  fictitious  nanes  for  shipp^v  and  consignees  is  a 

.sTATfis*  circumstanoe  of  strong  suspicion*     It  was  probably 

done  to  blind  tlie  eyes  of  the  cnstom  bouse  oficenH  by 

'  dividing  the  ownership  into  13  or  14>  parts. 

HkVPZMf  in  reply. 

* 

If  the  U.  States  are  permitted  to  state  the  time  and 
place  so  vaguely,  yet  they  ought  to  state  all  the  circum- 
stances  which  constitute  the  offence.  It  must  be  stated 
that  the  fact  was  committed  within  some  district  of  the 
U.  S.  The  offence  is  unlading  before  she  came  to  ber 
port  of  delivery.  Whatever  is  necessary  to  be  aver* 
red^  must  be  positively  averred  $  it  cannot  be  made 
out  by  inference  or  intendment.  It  is  not  saficient  to 
state  that  it  was  done  contrary  to  the  statute.  It  most 
be  shown  how  it  was  done,  that  the  Court  may  judge 
whether  the  act  was  unlawful  or  not. 

Feb.  19lA....MA.KSHAiii.9  C%.  J.  delivered  the  opinion 
of  the  Court  as  follows : 

This  is  a  wiit  of  error  to  a  judgment  of  the  Circnit 
Court  for  the  district  of  Maryland,  affirnunga  judgment 
of  the  district  Court,  which  condemned  the  carg^  of  the 
Wendell,  as  being  forfeited  to  the  United  States. 

The  first  point  made  by  the  Plaintiff  in  error,  is  that 
the  information  filed  ita  the  cause,  is  totally  insufficient 
to  sustain  a  judgment  of  condemnatioii. 

The  information  consists  of  several  counts,  to  all  oC 
which  exceptions  are  taken.    The  Court  however,  is  of 
opinion,  that  the  4pth  count  is  good,  and  tikis  renders  it 
.   unnecessary  to  decide. on  the  otiiers. 

That  count  is  founded  on  the  50th  section  ot  the  col- 
lection law,  and  alleges  every  fact  mt^rlal  to  the  of- 
fence. 

It  is  however  objected  to  this  countf  that  the  time  and 
place  of  importation,  and  the  vessel  in  which  it  was 
made,  are  not  alleged  in  the  information^  but  are  stated 
to  be  unknown  to  the  attorney* 
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^hese  circumstances  are  not  essential  to  the  oflfonce,    loCKl^ 
hor  can  they»  from  the  natnre  of  the  case,  be  presumed        id. 
to  be  known  to  the  prosccnting  officer.  v.sTATS^i 

-  -  - 

The  offence  is  charged  in  sach  a  manner  as  to  com^ 
fully  within  the  law,  and  is  alleged  to  have  been  commit- 
ted after  the  passage  of  the  act,  and  before  the  exhibi- 
tion of  the  information.  This  allegation^  in  such  a  case, 
ia  all  that  can  be  required* 

The  4th  count  of  the  information  being  sufficient  iii 
law,  the  Court  will  proceed  to  examine  the  testimony 
adduced  to  support  it. 

It  is  proved  incontestibly  that  the  |px>ds  are  of  fo- 
reign manufacture  and  consequently  have  been  import- 
ed into  the  United  States. 

The  circumstances^  on  which  the  suspicion  ill  found- 
ed ibf^  they  have  been  landed  without  a  permit,  are, 

Ist.  That  the  whole  cargo  in  fact,  belongs  to  the  clai- 
mant, and  yet  was  shipped  from  Boston  in  the  names 
of  thirteen  different  persons,  no  one  of  whom  had  any 
interest  in  it,  or  was  consulted  respecting  it,  and  seve- 
ral of  whom  have  no  real  existence. 

*  2d.  That  no  evidence  exists  of  a  legal  importation  in- 
to Boston^  the  port  froih  which  they  were  shipped,  t0 
Baltimore,  where  they  were  seized. 

5d.  That  the  original  marks  are  removed,  and  others 
substituted  in  their  jriace.  a 

The  counsel  for  the  claimant  has  reviewed  these  cir- 
cumstances separately,  and  has  contended  that  no  one 
of  them  furnishes  that  solid  ground  of  suspicion  which 
can  create  a  presumption  of  guilt  and  put  his  client  on 
the  proof  of  his  innocence.  That  they  are  either  indif- 
ferent in  themselves-— mere  casualties— or  arereasona* 
My  accounted  for. 

To  the  employment  of  fictitious  names  as  shippers,  he 
days,  that  if  the  circumstance  be  not  totally  immaterial^ 
It  is  sufficiently  accounted  for  by  the  deposition  of  Wil^ 

voir.  Vn.  46 
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tocKC  Uam  Frencb,  who  wkys,  <<  i^e  miderstood  that  tin  dai* 
T.  maiit  in  the  causef  was  in  embanrassed  ckcuBfiataBioiae 
if.sTATKs.  sooie  time  before  the  shipHieiit  of  these  goods*  and  thit 
he  has  understood  and  believes  from  general  report  that^ 
for  the  purpose  of  preventuig  bis  property  bm  .hmg 
attaehed,  he  waa  in  the  habit  of  shipping  his  propeHgr 
in  the  names  cf  other  persons.'^ 

The  Court  is  of  opinion  that  the  Gircumatance  is  far 
from  being  immaterial.  It  is  certainly  unusual  for  a 
merchant  to  cover  his  transactions  with  a  veil  of  my  ste- 
ry,  and  to  trade  under  ftctitiouB  names*  The  manner 
in  which  this  mysterious  conduct  is  accounted  tat$  is  not 
satisfactory.  It  does  not  appear  that  his  creditors 
were  in  BdtimoM^  or  woulfl  Ue  more  disposed  to  attach 
his  property  in  ^at  place  titati  in  Boetouy  and  it  docs 
not  appear  that  in  Boston  the  names  of  others  were  bor- 
rowed to  protect  his  property  from  his  creditors.  The 
iact  itself 9  if  true»  might  be  proved  by  other  and  better 
testimony.  This  habit  nught  have  been  proved  Igr  iris 
dei^s. 

An  attempt  is  made  to  account  for  the  eurcumateace 
that  the  goods  were  not  regularly  entered  at  the  cus- 
tom house  of  Bostoftf  by  tlie  tsstimony  of  the  same  WU- 
liam  French^  who  deposas  that  goods  to  a  lai^e  amourt 
are  transported  by  land  to  Boston^  and  if  intended  for 
domestic  consumptbn>  are  gmetuliy  unaecompanied  by- 
certificates  of  having  paid  tte  dtttif^  The  iiderene^  is 
therefore  considered  as  a  fob  one^  that  these  goods  may 
have  paid  the  duties  at  some  other  port  where  they  were 
purchased  by  Mr.  Locke,  and  traa^porfeid  i^  land  to 
Boaton. 

Tlie  Court  is  not  satisfied  with  this  infeVenoe.  Goods 
m  packages,  unaccompaiiied  1^.  ceistyteatss  of  haviiig 
paid  the  duties,  are  always  KaUe  to  be  garstfoued'  oit 
that  account  tiaige  pwnchasm  thcsrefore,  evmi  whnia 
re-ex]NKtatiofi  is  not  intaided,  wo^\A  choose  to  be  fur- 
nished wifli  this  protection^  It  la  a  pneaatioa  wbidlft 
costs  nothing,  and  which  a  prudent  metchaot.  will  use* 
The  presumption  therefore,  is  always  against  the  per- 
son who  is  in  possession  of  ^oods  in  the  original,  pai^- 
ages  witiiont  tbese  documents*  This  prea«0m|itlaa  onghit 
to  beMmovied,  and  magrbe  rmnoTod,  net'  bgr  pnmiis 
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HatL  cmm  lui?e  exfeted  where  a  purdmier  of  geods^    xoCKft 
that  have  been  regularly  entere4f ,  has  omitted  to  fiitmsh        v* 
himflelf  with  certificates,  but  that  the  particuUr  casev^sTATftt. 
muLj  reasoaaUjr  be  suiipofled  to  be  of  that  descriiitioii.  ■ 

The  actual  iaqporlationf  or  the  aetoal  purchase  of  the 
tnvy  goeii»  or  of  goods  of  the  same  descriptioiiy  may  be 
ftored^  and  oaght  to  be  proved  by  a  person  who  baa 
been  so  negligent  as  not  to  obtain  certificates  that 
wooid  exempt  them  from  forfeiture. 

The  allMPalioii  of  the  original  marks  has  been  treated 
an  an  immaterial  eircomstabce  because  no  criminal  mo- 
tifn^  can  be  iseigned  for  it  This  alteration,  it  is  said, 
was  not  calculated  to  impress  the  revenue  officers  with 
tb»  ophiion  that  the  duties  had  been  paid,  and  is  there- 
fbre  not  to  be  ooosidersd  as  made  with  that  motive. 

Certainly  the  alteration  was  not  made  without  a  mo- 
iivn^  Men  do  not  usuaHy  eqnploy  so  much  labor  for 
nothing.  If  they  use  mystery  without  an  object,  tbey 
must  expf  ct  to  excite  suspicion. 

To  do  away  that  suspicton  they  ought  to  shew  an 
^fagect. 

In  tiie  present  case^  it  is  not  impi*obahle,  that  the 
motive  was  to  relieve  the  goods  from  the  suspicion  of 
being  ifuportsd  in  violation  of  the  then  existing  prohi- 
bitory laws.  One  witness,  who  deposes  that  the  goods 
were  of  British  manufacture,  a|io  deposes  that  he  ne- 
ver saw  goods  imported  from  Great  Britain  with  such 
mahksas  these  which  were  fimnd  on  the  goods  of  Mr. 
liscfce.  In  the  absence  of  other  motives,  the  mind  nna- 
vcdWiiy  snggeots 


tf'theta  ckvumstances  Were  even  light,  talcensepa* 
Mteiy,  they  derive  considerable  weight  from  being  unit- 
ad  in  the  same  ease,  if  thf«e  goods  have  really  paid  a 
tBtff  it  is  peenliai^  unlbrtunate  that  they  should  have 
haen  shipped  without  certifieates  of  that  ttietp  under  fic- 
titfaas  naoMH  froii  a  port  where  they  were  not  eater- 
eif  and  that  the  marks  of  the  packages  should  have 
been  changed.  It  is  peculiariy  unfortunate,  that  these 
iiiiHiWistnnns  caimoC  be  exflained  away  by  showing 
fluit  the  gooda  haive  been  entered  elsewhere,  or  even 


^4. 
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MCKB    timt  the  claimaiit  haa  purchased  such  goods  from  aup 
V.        p^nson  whatevei^ 

ir.iTATBS. 

...  I.  .^     These  combined  circuiDfltances  furnish,  in  the  opinion 
of  the  Oourt,  just  cause  to  suspect  that  the  goods^ 
liraresy'  and  merchandize  against  which  the  information 
in  this  case  ifas  filed,  ha,ye  iqcurred  the  penalties  of 
the  laif , 

But  the  counsel  for  the  claimant  contends  that  this 
Is  not  enough  to  justify  the  Court  in  requiring  exculpa- 
tory evidence  from  his  client*  Guilt  he  says  must  be 
proved  bef^r^  the  presumption  Qf  innocence  can  be  re- 
moved. 

The  Court  doe^  not  so  understand  the  act  of  Con- 
gress* The  words  of  the  71st  section  of  the  coUectioa 
law,  which  apply  to  the. case,  are  these :  <<  And  in  ac- 
^<  tions,  suits,  or  informations  to  be  brought,  where  ai^. 
<(  seizure  shall  be  made  pursuant  to  this  ac^  if  the  pro- 
*'  perty  be  claimed  by  any  person,  in  every  such  case. 
^Hheontuprobandishall  heuponsuch  claimant.''^' Butthe 
«« ontt5  prAandi  shall  be  on  the  claimant,  only  where  jiro- 
'<  bablt'  cause  is  shown  for  such  prosecution,  to  be  judged 
*f  of  by  the  Court  before  whom  the  prosecution  is  had* 


» 


It  is  contended,  that  probable  cause  means  prima  fa^' 
cie  evidence,  or,  in  other  words,  such  evidence  as,  in  the 
absence  of  exculpatory  proof,  would  justify  condemna^ 
tion.     . 

This  argument  has  been  very  satisfactorily  answered 
on  the  part  of  the  United  States  by  the  observation^ 
that  this  would  render  the  provision  totally  Inoperative. 
It  may  be  added,  that  the  term  *'  probable  cause,"  ac- 
cording to  Its  usual  acceptation,  means  less  than  evi- 
dence which  would  justify  condemnation;  and,  in  all 
cases  of  seizure,  has  a  fixed  and  w[ell  known  meaning* 
It  imports  a  seizure  made  under  circumstances  which 
warrant  suspicion.  In  this,  its  legal  sense,  the  Covrf 
must  understand  the  term  to  hav^  been  used  by  Con- 
gress. 

The  Court  is  of  opinion  that  there  is  no  error#  And 
thfit  the  judgment  be  aflhmed  with  costs. 
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THE  SCHOONEB  GOOD  CATHARINE  1818« 


THE  UNITED  STATES, 


«tfteeii^*— LiTwesTON,  J.  Md  Toiu>»  J. 

THIS  was  an  appeal  from  the  sentence  of  tlie  Cir-  a  veseiorthe 
pnit  Court  tor  the  district  of  Maryland,  which  condemn-  ^p!^^. 
ed  the  schooner  Good  Catharine  as  a  foreign  vessel  for  demned.  Mid, 
a  violation  of  the  6th  section  of  the  act  of  January  Oth,  ^  K^|!^er 
1808f  supplementary  to  the  embargo  act,  vd.  9,  p.  i^,  totmer,  *  dti- 
which  declares  <<  that  if  any  forei/rn  ship  or  vessel  shall  ^^^  ^  V 
<<  take  on  board  any  speoie,  or  any  goods,  wares  or  tupedaDumii 
t<  merchandize,  other  than  the  provisions  and  sea^tores  ^^!^  ^. 
'**  necessary  for  the  voyage,  such  ship  or  vessel,  and  the  ^^^^  ^^^ 
<<  specie  aia!d  cargo  on  board,  shall  be  wholly  forfeited/' «  port  or  the 

'  ^  '  United  States 

She  was  originally  an  American  vessel,  but  had  been  fora^  tw^i 
captured  and  condemned  as  prize,  and  purchased  ^7^*^^^^^ 
Hurst,  her  former  master,  an  American  citizen.  Sbe^orothJai^ 
tool^  on  board  goods  other  than  the  provisions  and  sea-  ^^^»  wppie. 
stores  iracessaij  for  the  voyage,  and  cleared  out  as  a  ^^^^tS, 

pane*    .  akhoagh     she 

▼as    realtjr 

Mabtin,  /sr  the  ^ppdUmtf  dten  ^vL 

United  Statn. 

Contended  that  notwithstanding  these  circumstances, 
the  vessel,  being  fva%  American,  could  not  be  con- 
dtmined  under  that  section  of  the  law;  for  in  criminal 
cases  there  can^be  no  estoppel.  A  man  may  prove  the 
truth  of  the  case  against  his  own  averment 

PDrKHST,  MtoTWf  General, 

Relied  iqpon  the  capture,  condemnation  and  sale,  and 
the  Danidi  burf^hesKs  brief,  which  the  master  had  ob- 
tained^ to  show  that  she  was  a  foreign  vessd. 

TbK>  sentenoe  <rf  the  Circuit  Court  wap  affirmed* 


8M  SUFREME  COURT  U.  & 

181&  BOND  AND  ANOTHER  v.  JAT. 

Feb.        SOth. 

^  i^'X  ERROR  to  the  Circuit  Court  for  the  district  of 

Maryland  ata-  Maryland  in  an  action  of  assumpsit  brought  bj  Bond 
tate  of  Kmita.  and  Brooks  a^inst  Jay^  surviving  partner  of  Samuel 
T^^hZ  Jay  and  Gabriel  Christie,  trading  under  the  firm  of 
*<e<niito  «s  Samnel  Jay  and  Companyf  upon  an  account  for  mer- 
M^X^!^  ^i^^^^^  8<dd  and  delivered.  The  DefiBndflfnt,  Jay, 
*'  chmdize  be.  pleaded  die  statute  of  linitations  of  Maryland^  ITlf  , 

^  cK^^tSimer.  ^  ^^  ^^^^  '^*"^^  actions  of  ttssumpsit  to  three  yean 
«diant,  their  ^i^  the  cause  of  actiou  shall  have  aecmed. 

**tiMtors    and 

«wbi^^  To  this  plea  the  Plaintiis  replied  ^  that  at  the  tine 
^oatmUeDU  «  when  the  several  sums  of  money  in  the  dedaMtion 
«^^e,^^  <<  mentioned  grew  due^  vin,  on  the  MA  of  M ancb,  ±799 
iippiiet  to?e«i.  ^  and  long  befofe»  Is  wit,  on  the  2rth  of  November,  1797, 
■i«ib^msB  %  M  and  from  thence  until  the  said  Mth  of  March,  and  trom 
mXtuiv  iw-  ^  ^he  said  last  mentioned  day  until  the  suing  forth  tlie  ori- 
iM?  ^  ILa  ^  ^^^  ^^  ^"  ^^  ^^^  ^  Flaintlflh  were  merchants^ 
fdXu!!:  1^  *<  carrying  on  trade  and  merchamKne  nnder  the  name 
dins  »u  Mary.  <<  and  firm  of  Bond  and  Brooks,  and  residing  and  car- 
iUd'  in  onier  ^  ^^^9  ^^  tnAt  withottt  the  limits  of  the  districtafove- 
to  take  Ui^  ^  Said,  and  of  the  state  of  Mai7land,  via*  at  FhiJadet 
case  out  of  the  •<  phia,  in  the  state  of  Pennsylvania;  and  that  at  the 
^T^l^^^t ''  several  times  aforesaid  the  said  Jay  and  Christie 
lAavcrtbatUie  «<  were  merchants,  trading  under  the  firm  Af  Samuil 
SraSTt^"  **JV  wmI  Company,  and  residiog  and  carrying  on 
came,  and  Was  <«  tmdo  at  and  wiUiin  the  dMriet  amresaid^  and  (hat  on 

Site^f  Mary- "  ^'^  ^^  ssveral  d^s,  and  on  sundry  days-  tnm  the 
land  aaer  the  ^  first  of  thoso  days  to  the  seroDd  of  those  days  the 
eaoae^aetioQ «« piaintilTs  Were  engaged  in  mutual  tmde  and  mercfean^ 
^^  tW  d^'dize  with  the  said  Jay  and  Cbifalie,  hy  reason  of 
years  before  <«  wbich  trade,  and  of  and  concerning  the  same,  the 
brmginK  the  «^  ^^j^  several  sums  of  money  in  (he  dectaraCon  M»n- 

•*  tioned  grew  due  to  the  Plaintifls,  and  this  they  are 

<«  ready  to  verify  |  whereibre^'^  Ac. 

To  tUs  ftplioation  Ihe  Delbadmit  t^dfuM,  Ant  tt^ 
Plaintiirs  ought  not  to  have  and  maintain  their  said  ac* 
tion  by  foaaon  of  any  tfalng  tfUege*  in  tMr  rsfdii*«tfon 
aforesaid;  because,  protesting,^  tiiat  the  said  sevcml 
sums  of  money  in  the  declaratioii  afiiresaid  fnentioiied^ 


49  not  cqaeem  flie  Irwle  aid  nerchandise  between  mer-  seiiB 
cbani  and  merchant^  and  ako  protesting  that  the  t* 
Plaiiitiflb  bare  not  contiaiied  to  reaide  without  the  atate  jat. 
of  Mary  land  aad  district  aforesaid  since  the  contract* 
ii^  and  growing  due  of  the  said  several  smns  of  money, 
and  until  the  suing  <Mit  the  original  writ  in  this  cause ; 
jet,  for  answer  to  the  said  rejmcation,  the  said  Samuel 
Ji^  says  that  true  it  is  that  at  the  time  of  the  contract- 
ing and  growins  due  of  the  said  several  suns  of  moneyj 
be>  the  said  Samnel  and  the  said  Christie,  were  mer^ 
chanta  and  residents  within  the  state  and  district  of 
Maryland  aforesaid,  and  continued  to  reside  thereiH 
until  the  decease  of  the  said  Christie,  and  the  said 
Sninacl  has  coalanned  to  reside  therein  ever  since ;  and 
ttet  the  several  sums  of  BMN^y  in  the  declaration  me^ 
tioned  had  become  due  and  were  payable  on  the  80th  of 
March,  1799,  to  wit,  at  the  district  afwesaid ;  and  that 
afterwards,  to  wit»  on  the  Mth  of  May,  1799,  the  Plain- 
tiffs returned  to,  came,  and  were  within  the  state  afore- 
said,  to  wit,  at  the  district  aforesaid;  and  that  after- 
wards, to  wit,  on  the  18ti|  day  of  October,  1799,  the 
said  JoBkma  B,  Bond  came  to,  and  was  within  the  said 
state,  vi9»  at  the  district  aforesaid;  and  that  the  ori- 
ginal writ  in  this  cause  was  sued  forth  on  the  19th  day 
of  Maj,  1809,  and  not  before ;  and  so  the  said  Samud 
J«y  aaith  that  three  yeans  and  more  had  di^eed  and 
expigei,  alter  the  return  of  the  Platatilb  and  of  the  said 
Jbshun  B.  Bond  to,  wd  after  their  being  within  the 
said  state  and  district  and  after  the  contracting  and 
growing  due  of  the  said  aeverd  sums  of  money,  and  be- 
fore the  saiiq;  ont  of  the  said  original  writ  in  this  cause» 
vi2«  at  the  disbid  aforesaid;  and  this  the  said  Samuel 
13  rendy  to  verify,  wherefore^'*  &c. 

To  tUs  rejoinder  there  was  a  genend  demurrer  and 
joinder.  The  Court  below  overruled  the  demurrer,  and 
adjudged  the r^oilider  to  be  good;  whereupon  judgment 
was  rendered  fat  the  Befondant,  and  the  Plaintiffs  sued 
out  thdr  writ  of  error. 

m 

The  act  of  assembly  of  Maryland,  1715,  ch.  tS,  en- 
actst  ^ttii^ aB netiens  of  trespass  ^paain  ekmmmfitgti, 
*f  all  actions  of  tmpass,  deHnue,  sur-traverf  or  replevin 
^<  fiir  taking  away  goods  or  chaUds,  all  actions  of  ac- 
^  ooniri^  contract,  M>t,  book>  or  upon  the  case,  ^her 
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HoiTB     **  tham  sudi  accmnidM  a$  amcems  the  trait  or  mtrehanasii 
V.        «  between  merchant  and  merchant,  their  factar$  and  ur^ 

JAT.        **vant$f    WHICH   ABE    NOT  KESIDElPrs    WITHIIT   THli 

— — —  ^'FBOTUfCE,  all  acth>iis  of  debt  for  lending/'  &c  tv^ 
ff  shall  be  commeiiced  or  saed  witbia  the  time  and  limip* 
t*  tation  hereafter  expressed^  and  not  after,''  &c. 

Tbft  third  section  contains  a  clause  aavlb;  to  persons 
within  the  age  of  21  jt^trStfBme  catertf  non  compos  men^ 
H»,  imprisantdt  or  beyond  seaSf  the  right  of  suing  wiChin 
the  respective  times  limited  after  the  removal  of  their 
several  disabOities. 

The  cause  was  argued  by  Haspek  for  the  Plaintiffs 
in  error,  and  Pikkitet,  Mome^  General,  for  the  De^ 
fendant  in  error. 

February  22i(..-Mabshaix,  Ch»  J.  delivered  the  opi^ 
nion  of  the  Court  as  follows: 

This  suit  was  brought  by  the  Plaintiff,  a  merchant  of 
Pennsylvania,  against  the  Defendant,  a  merchant  of 
Maryland,  upon  an  account  which  grew  out  of  their 
trade  with  each  other  as  m<5lrch'ants.  Tlie  Defendant 
pleaded  the  statute  of  limitations,  to  which  the  Plaintiff 
reiriied  that  the  Plaintiff,  who  resided  in  the  state  of 
Pennsylvania,  and  the  Defendant  were  employed  in  mutu- 
al trade  and  merchandifien  of  and  concerning  which  the 
said  several  sums  of  money  in  the  said  declaration  men- 
tioned grew  due.  The  Defendant  rejoins  that  the  Plain- 
tiff came  within  the  state  of  Maryland  in  1797,  and  that 
the  original  writ  in  this  cause  issued  on  the  5th  of  July, 
ISO"!,  and  not  before.  The  Plaintiff  demurred,  and 
upon  argument  the  demurrer  was  overruled  and  the  bar 
adjudged  to  be  good. 

A  writ  of  error  has  been  sued  out  to  the  judgment  of 
the  Circuit  Court,  and  the  questions  in  Oie  cause  are, 

1.  Is  the  replication  good  in  itself? 

2.  Does  the  refoiner  avoid  the  replication  and  sustain 
the  plea: 

These  questions  depend^  on  the  act  of  limttationft 
passed  in  1715  by  the  le^atiu^  oi  Maryland.    Tho 
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Material  part  of  that  act  is  in  these  words :  '<  Be  it  en-     Adirtt 
«<  acted»  That  all  actions,  ftc.  other  than  such  accounts        vi 
€i  as  concerns  the  trade  of  merchandize  betweeii  mer-      jAt^. 

**  chant  and  merchant,  their  factors  and  servants  tcAicA 

^f  art  ndt  resident^  within  tiiis  prevtTice,*'  &c.  "  shall  be 
^f  commenced  or  sued  within  three  years  ensuing  the 
^  cause  of  such  action;  and  not  after.'' 

Bj  the  Plaintiifs  it  is  contended,  that  if  either  party 
reside  without  the  province  the  case  is  within  the  ex- 
ception : — ^by  the  Defendant,  that  to  bring  the  case  with- 
in the  exception  both  parties  must  reside  without  the 
province.  ^ 

It  is  so  unusual  for  a  legislature  to  employ  itself  in 
framing  rules  which  are  to  operate  only  on  contracts 
made  without  their  jurisdiction,  between  persons  re- 
siding without  their  jurisdiction,  that  Courts  can  never 
be  justified  In  putting  such  a  construction  on  their 
words  if  they  admit  of  any  otiier  interpretation  which 
is  rational  and  not  too  much  strained. 

This,  it  is  thought,  may  be  done  in  the  C|^e  now  to 
be  decided.  The  words  «  which  are  not  residents'^  re- 
fer, it  is  said,  to  both  parties,  FlaintiflT  and  Defendant. 
They  comprehend  all  the  persons  previously  enumera* 
ted.    Let  this  be  conceded. 

Then  read  the  exception  as  if  tlie  word  <<  both"  or 
f(  air'  were  inserted.  It  will  stand  thus :  <<  other  than 
such  accounts  as  concerns  the  trade  or  merchandize  be- 
tween merchant  and  merchant,  their  factors  and  ser- 
vants which  are  not  both  or  all  residents  within  this 
province."  The  {dain  meaning  of  the  sentence  so  read 
would  be  that  accounts  between  merchant  and  merchant 
either  of  whom  resided  out  of  ttie  province  would  come 
within  the  exception.  It  is  admitted  that  without  the 
word  <«  both**  or  «  all,"  the  more  obvious  meaning  of 
the  sentence  is  that  for  which  the  Defendant  contends. 
Yet  it  will  bear  the  same  construction  without,  as  with 
either  of  those  words,  and  the  subject-matter  of  the  law 
so  cleariy  requires  this  interpretetion  that  the  Court 
thinks  it  may  be  made. 

The  rejoinder  is  founded  on  the  third  section  of  the 
VOL.  Vlf.        ,  *6 
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BQiTD     act  which  contains  the  qsoaI  exceptions  in  fnvor  of  in* 
9.        fants,  &c.  and  allows  three  years  after  the  removal  of 
JAT.      the  impediment  to  bring  tlieir  suit 

It  is  contended  that  since  the  act  of  limitations  rans 
against  a  person  beyond  sea  from  the  time  of  his  coming 
into  the  country,  so  from  analogy  it  ought  to  mn 
against  a  non-resident  merchant  from  the  time  of  his 
comingy  though  for  a  mere  temporary  purpose^  wittiin 
•the  country.       "'  - 

Tlie  Court  cannot  assent  to  the  correctness  of  this 
reasoning*  To  render  it  applieabley  the  rejoinder  ought 
to  have  averred  that  the  Plaintiff  hAd  become  a  resideht 
of  the  state  of  Maryland  more  than  three  years  before 
the  institution  of  the  suiL  Not  having  done .  soy  flie 
words  of  tlie  exception  have  never  ceased  to  be  applica* 
bic  to  the  Plaintiff;  and>  consequently^  the  statute  has 
never  commenced  to  run. 

It  is  the  opinion  of  this  Court  that  the  Circuit  Court 
eh*ed  in  overruling  the  demurrer  of  the  Plaintiff  to  the 
,  rejoinder  of  the  Defendant  in  this  cause,  and  that  the 

judgment  be  reversed  aiiU  annulled^  and  the  cause  re- 
manded with  instructions  to  render  judgment  on  the 
said  demurrer  in  favor  of  the  PJaintifff  and  that  further 
proceedings  may  be  had  therein  according  lo  law. 

* 

Judgment  reversed* 


1813. 

FeV.         Sdd: 


PBESTOX  V.  TREMBLE. 


jTtn  eqitftoUe  ERROR  to  the  Circuit  Court  for  the  district  of 
^^  J^  East  Tennessee,  who  had  dismissed  the  Plaintiffs  bUl  in 
Uie^MifbH  Chancery^  upon  demurrer^  for  want  of  equity. 

no  rettefin 

SS!$  £  The  biU  stated  that  Preston,  the  Complainant^  had 
gnot  be  ▼Old,  tiUe  to  a  %*act  «f  land  in  the  state  of  Tennessee,  but 
Sifci^ui*'  *®  Defendant,  Tremble,  fraudulently  and  deceitfutfy  en. 
''^  ""  •    tered  into  it,  and  holds  him  out. 
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Id  BtOins  forth  the;  tifle  it  is  stated,  that  the  land  pkestoh 
formeriy  lay  vrithin  the  state  of  North  Carolina,  during       v. 
which  timej,  one  Ephraim  Dunlop  made  an  entry  fop  tbbmble 

the  land  in  regular  form,  paid  the  purchase  money  to ^ 

the  state^  and  performed  every  othfer  requisite  to  com- 
plete the  contract  ,*  but  before  a  patent  was  obtained, 
the  legislature  of  North  Carolina  passed  a  law,  defining 
the  limits  ot  the  Indiim  bomidary,  declaring  all  entries 
and  surreys  already  made  wi^liin  those  timtts,  to  be  null 
and  void,  and  directing  the  entry-takers  to  refund  all 
monies  received  therefor.  That  Onnlop  never  received 
back  the  purchase  money,  nor  consented  to  annul  the  con- 
tract That  the  law  of  North  Carolina,  rescinding  the  con- 
tract was  void.  That  Dunfop  afterwards  obtained  a 
warrant  to  survey  the  land,  and  obtained  a  patent  there- 
for, from  the  state  of  North  Carolina,  and  afterwards 
conveyed  the  land  to  John  Rhea,  who  conveyed  to  Pres- 
tos, the  Plaintiff: 

P.  B.  Key,  for  FlaivUff  in  error,  contended, 

1.  That  the  land  was  within  the  territorial  limits  of 
North  Carolina,  who  had  a  right  to  grant  it 

S.  That  the  eiitt7  and  payment  of  the  purchase  mo- 
ney, vested  in  Dunlop  an  equitable  estate  in  fee  in  the 
land. 

5.  That  the  act  of  May,  1778,  was  void  and  inopera- 
tive, so  far  as  it  attempted  to  rescind  the  contract,  and 
destroy  the  equitable  estate  of  Dunlop* 

4r.  That  although-tbe  patent  which  was  issued  in  1793, 
in  cwtravention  of  the  law  of  May,  1778,  was  declared 
void  and  inoperative,  to  convey  the  legal  title,  yet  flie 
equitable  estate  existed  and  remained  in  Dunlop. 

5.  That  no  Ie|^  title  to  the  land  having  passed  to 
Dunlop,  the  Plauitiff  could  not  maintain  an  ejectment 

m 

6.  That  when  no  adequate  relief  exists  at  law,  a 
Court  of  equity  wiU  interpose  its  authority,  to  protect 
an  equitable  estate,  and  by  jmalogy,  will  give  such  full 
relief  as  a  Court  of  law  would,  had  the  tide  been  legal. 


I 
t 
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9ilBf  TM      7»  That  the  dtmurrer  onght  to  be  o^rerraled. 


If  your  title  19  gcMid  at  laWf  yoa  have  no  ease  in  equir 
ij*  If  you  have  any  title  it  is  at  law.  If  you  have  no 
title  at  law,  you  can  have  none  in  equity.  The  equlta* 
hie  estate  is  merged  in  the  grailt 

•  This  is  an  attempt  to  suLstitue  a  hill  in  equitgr  for  aa 
action  of  trespaapk 

i>fcr«e  affirmed. 


I  I'     l^ilLB 


isis, 

Feb.        $2d. 


BRIG  PENOBSCOT 
THE  UNITED  STATES, 


M8eiU,.J£QmD,  X 


•  * 

Under  the  THIS  was  an  appeal  fTom  the  sentence  of  the  Cir* 

yioo-intei^       cuit  Court  of  the  district  of  Geoiipa^  which  a^fome^ 

wiJef,  ItT'  *  ^^^^  of  t**^  District  CouK,  condemning  the  brig  Penob- 

Mai«h«  1811,  scot,  and  her  cargo  of  salt,  for  a  violation  of  the  acts 

toeomJ^iSto    ^^  CongTess,  interdicting  commercial  intercourse  with 

the  wAter.  of  Great  Britjiin  and  her  dependencies,  ^iis.  the  aeU  of 

fcqube  Vhe."*^"^^^  irf,  1800,  vol  9fp.  2*3— Jifay  1st,  1810,  vri*  10, 

ther*8he  might  ?•  186. — The  President s  proclaniation  of  J>ibv.  ^  1810, 

land  her  c^-  and  the  act  of  %l  March,  1811,  p.  M».J  BfOke^ik  «0c- 

P*  ,  tien  of  the  act  of  J\Iarch  Isf ,  1 800,  it  was  not  lawf  al  to  im- 

port  into  the  United  States,  or  tlie  territories  thereof, 

'  any  goods,  wares,  or  merchandise  whatever f  from  any 

port  or^  place  situated  in  Great  Bntain,  or  Irdand,  or  in 

any  of  the  cokmies  or  dependencies^  of  Chreat  BriUun,  nor 

from  any  port  or  place  in  Hie  ocfiuil  poesee&xoia  of  Qreai 

Britain  ;  nor  to  import  into  the  United  States,  tkc.  from 

any  foreign  port  or  place  whaieverf  any  goods,  wares, 

or  merchandize  of  the  growihf  groiuce,  or  fitam^acfurc 

of  Great  Brikdn,  or  Irelamd,  ^ 

By  the  6th  section,  such'  goods  so  imported,  (or  put  on 
board  any  vessel,  &c.  with  ifOent  of  imporliqgf  &c.)  as 

A*  » 
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well  as  9.U  other  articles  on  boards  Wloiiging  to  the      briq^ 
same  owBcr^  ai'e  liable  to  forfeiture :  Ami  by  the  6lh    fknob^ 
section^  the  vessel  is  subject  to  forfeiture,  if  the  gouiis  are      sCor 
llUltn  on  board  with  the  knowledge  of  the  owner   or        r. 
miCster  of  the  vessel.  u.^tate*^. 


The  act  <tf  May  lst»  1810,  and  the  President's  proclama- 
tion of  Nov.  2d^  1810,  announcing  that  Fraucc  iiad  so 
revoked  the  edieis  »J  Berlin  and  MiUin^  as  that  tlicy 
ceased  to  violate  the  neutral  comuierce  of  the  Unite<l 
States  : — And  the  act  of  March  2d,  1811,  arc  only  re- 
ferred to,  as  reviving  and  enfoiring  against  Great  Bri*v 
tain,  the  pi-ovisions  of  the  act  of  March  1st,  1809. 

The  claim  of  tlie  owners  of  the  vessel  and  cargo, 
stated^  that  the  vessel  sailed  from  Antigua  on  the  12th  of 
February,  1811,  and  being  crank  and  not  sta  ivor- 
Uiiff,  put  into  Tui^k^s  Island,  for  ballast,  wliere  she  took 
in  a  load  of  salt,  being  informed,  by  an  American  vessel. 
that  there  was  no  law  to  prohibit  it.  That  she  sailed 
fromTurk's  Island,  for  the  port  otSavannahf  intendingto 
stand  off  and  on,  to  get  information  to  know  whether  slie 
might  be  permitted  to  come  in  or  not.  That  on  her  a])- 
proach  to  the  harbor,  a  gale  of  wind  prevented  boats 
coming  to  her,  aad  forced  her,  foor  the  safety  of  the  lives 
of  the  crew  and  the  vessel,  to  make  a  harbor  at  Cock- 
spur  Island.  That  before  she  got  a  harbor,  she  was 
baarded  hy  a  revemie  cutter,  who  took  possession  of 
h^r^and  HurciUy  4^arried  lier  into  port.  That  the  salt  was 
ii«t  taken  in  with  intent  to  violate;  the  laws  of  the 
United  States^tMitwith  the  express  intention  and  deter- 
minationji  if  they  found  the  importation  into  the  United 
.States  to  be  unlawful,  to  bear  away  to  some  f()rci,i;n  jiorf. 
She  sailed  from  Castine,  *in  the  province  of  Maine,  for 
Antigua,  in  December,  1810,  and  arrived  ofi*  Savan- 
nah, on  the  Idth  of  March,  1811.. 

There  was  evidence  that  the  vessel  might  have  cal.'ed 
at  jahndm  Jdand,  in  tlie  coui*se  of  lier  voyage,  where 
sh^  might  have  got  information  of  the  non-intercourse 
law  being  in  force.  That  she  spoke  a  vessd  of  the  U, 
S.  just  before  she  came  in,  but  made  no  inquiry  as  to  the 
law*  That  the  agent  of  the  owners  wrote  several  let- 
ters tabedeKvered  to  the  captain  ut  sea,  informing  him 
o#  tllo  law^  and  warning  hi  in  to  go  to  some  foreign 
port,  but  they  were  not  delivered,    Tlie  evidence  re- 
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« 

9BI6     specting  the  necessity  of  comiiig  in,  by  re&Boii  of  stoess 
PEifoB-    of  weather,  did  not  seem  to  be  sidiciently  proved. 

SCOT 

V.  The  cause  was  ai^ned  by  P.  B.  Kbt,  Jbr  the  Jtffd- 

r.sTATES.  ton^»  ftnd  I.  B.  iHGERsoiXt  for  tlie  U.  S.  * 


1813. 


It  was  contended  by  KeTi  fsr  the  J^ppMmiSf 

1.  That  the  cargo  was  not  taken  on  board  with  in- 
tention of  importii^  the  same  into  the  United  States. 

2.  That  the  yessel  was  forced  into  Cocik$pur  Burbart 
by  stress  of  weatheri  to  save  the  vessel  and  the  lives  of 
the  crew ;  and  while  so  making  the  harbor,  ^e  was 
boarded  by  a  revenue  cutter,  and  seized,  and  forced  into 
the  port  of  Savannah. 

3.  That  she  had  a  right  to  come  into  the  waters  of 
the  U.  S.  to  make  inquiry  whether  she  coold  be  permit- 
ted to  enter,  and  before  a  reasonable  time  iiad  expired, 
she  was  forcibly  seized  and  carried  in. 

4f.  That  coming  into  the  waters  of  the  U.  States^  un- 
der either  of  the  above  circumstances,  does  not  consti- 
tute an  importaUonf  without  other  and  farther  voluntary 
acts  on  the  part  of  the  vessd. 

Fa.  23....MA1ISHAL&,  Clu  J.  stated  the  opinion  of 
the  Court  to  be,  that  the  vessdl  came  at  hw  perU ;  fhat 
she  was  bound  to  get  information ;  but  was  n^igent 
in  not  calling  at  Amdia  lUandf  and  in  not  inquiring  of 
the  vessel  wbich  she  spoke  off  die  port  of  Savannah. 

Sentence  (ginned* 


F*b.      20th.  CAZE  AND  mCHAUD 

THE  BALTIMORE  INSURANCE  OOMPANT. 


«AftMnl....ToDD^  X 


^LTt!^  ERROR  to  the  Circuit  Court  for  the  district  of 

4  aarfff)  sn    Maiyland  in  an  action  of  inebifotol  asiwmpnl  for  firejght 

*  llie  Beporter  WW  ibteflt 


FEBRUABT  TERM  1813.  S59 

of  goods  by  the  aliip  HamOton  flrom  Bordeaux  to  Hali-    gazh  & 

fax.  BICHAI7D 

In  flie  Court  below  a  case  was  agreed  by  the  parties^    balti- 
which  was  in  substance  as  follows.  mobb 

IH8.  OQ. 

On  the  dSth  of  July,  1806^  Mr.  Jdhn  Ducomeau,  of . 

Bordeaux,  the  agent  of  the  PlaintUfs,  shipped  for  them,  not  ikUe  for 
fhere^  on  their  account,  on  board  the  ship  BamiUon,  ^{l^l^f^J^io 
w/A^  ihty   were  onumers^  a  «argo   of  the   value  of  IL  owner  of 
S  90,988  on  a  Toy  age  from  Bordeaux  to  Mnv  Fork  whore  ^  v^«ei> 
the  Plaintiflb  resided.    On  the  voyage  she  was  captur-  owL^JnSnt 
od  by  a  Britiah  Teasel  of  war  and  carried  into  Halifax,  w^  kmna, 
where  the  ship  and  cargo  were  condemned.    Within  Jj^^^'S 
dne  time  after  flie  FlaiBtiflb  heard  of  the  capture,  they  evgo  wen. 
abandoned  as  for  a  total  loss  to  the  Defendants  who  ac-  ^^^"^Tj^Mklir 
cepted  the  abandonment  and  paid  the  amount  insured.  ^^Vs  un- 


FVom  the  sentence  of  condemnation  in  the  Tice  ad-  b^Slill^ti?^ 
miralty  Court  as  to  the  Tessel  and  cargo,  but  not  as  to  oepteci,  the 
frrii^t,  there  was  an*  appeal,  upon  wfakh.tbe  sentence  ^^^'  ^ 


was  reTeraed  and  the  proceeds  of  the  Tessel  and  cargo  demned, 
were  restored.  The  proceeds  of  the  cai^  were  paid  ^^JJJJVf" 
over  to  the  underwriters ;  but  the  sum  they  repeiTed  p^^^^oOhe 
vraa  less  than  the  sum  they  had  paid  upon  the  policy,     mtip  vM 

Ofcrto  the 
-_-  ^,  ^1  .     •  •      «        ^.      «»>   .       undenrriters. 

The  question^  upon  this  case,  was,  whether  the  Plain-  Frej|^  ^ 
ttib,  who  were  owners  of  both  Tessel  and  cargo,  were  j^jj^^^" 
entitled  to  recoTier  horn  the  underwriters  upon  tiie  car-  uie  ovner  ? 
go^  freight  from  Bordeaux  to  Halifal.  ^^  «S?^  ^- 

to  rooavc  It 

Habfi^ie^ /br  PbnaiMi  in  error,  contended  that  they  at  apiMeAoK 
were  so  entitled.  t^SST 

The  underwriters  who  became  the  owners  of  the  car- 
go at  Hattfax,  were  benefitted  by  tbe  transportation 
from  Bordeaux.  The  cargo  was  liable  for  its  frieght 
The  underwriters  receiv^  the  whole  proceeds.  So 
OMich  thereof  a^  amounted  to  0ie  Talue  of  the  freight 
was  received  by  them  to  the  use  of  the  Plaintiffs  as 
owners  of  the  ship. 

JPnaufBT^  Attorney  Oeneralf  centra* 

This  action  certainly  cannot  be  maintained  upon  au 
itsurer's  liability  for  freight  under*  a  policy  on  cargo.  .  . 


S6a 
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GAZE  &    Tiir.  case  of  BaiUie  and  MtdiglianU  tf  Manfu  T2Sf  to 

mcHAUU  decistve  to  that  effect :  and  even  if  an  insurer  were  lia- 

V.        ble  fur  freight  nnder  the  policy,  he  must  be  sued  upon 

BALTi-    tkatf  and  could  not  be  made  to  answer  for  it  in  tliis  form 

M0R&      of  action. 


INS.  CO. 


But  it  IS  said  that  this  claim  does  not  resit  on  tlie  poli- 
cy ;  but  founded  itpon  tfie  idea,  that  as  the  underwriters 
became  proprietors  (by  the  abandonment  And  accep- 
tance) of  tlie  Cargo,  or  rather  of  the  proceeds  of  the  car- 
go,  at  Halifax, Uiey  succeeded  to  the  burthen  as  well  as 
to  the  benefit,  and  mustVonsequently  pay  freight  pro 
rata  itineris  to  the  Plaintiffs  as  owners  of  Vie  ship* 

To  (his  it  may  be  answeiiifd,  tlrat  if  any  freight  waiS 
itue,  it  was  due  fi*om  the  Plaintiffs  themselves,  because 
it  was  earned  while  they  were  the  owners  of  the  goodsf, 
and  because  the  ahandonment  could  not  throw  ui>on  the 
underwriters  a  responsibility  for  freight  for  which  the 
assured  were  already  liable.  There  could  be  no  privi- 
ty of  contract  between  the  insureds  ani  the  ship  owners 
with  reference  to  such  freight ,»  and  the  sliip  owners 
could  have  no  lien  on  the  proceeds  ai*ising  from  the  sales 
under  4;he  condemnation. 

But  no  fiviglit  was  due.  The  goods  belonged  to  the 
owners  of  the  ship,  and  of  course  the  bill  of  lading  did 
not  call  for  freight.  '  On  the  contrary  it  declared  that 
no  freight  was  to  be  paid,  '<  the  cargo  being  oivner^'s  pro- 
perty,^* To  imply  a  contract  between  the  owners  of 
the  cargo  and  tiiemselves  to  pay  freight  to  themselves, 
and  that  two  against  the  bill  of  lading,  would  be  absurd. 
It  follows,  that  at  the  time  of  the  abandonment,  the 
Plaintiffs  had  no  right,  either  complete  or  inchoate  to 
freight  upon  the  goods  insured.  If  it  were  even  admit- 
ted, then,  to  the  utmost  extent  contended  for,  that  the 
insurei's,  acccjiting  the  abandonment,  took  the  cai^go  cunt 
oiitre,  tliey  could  not  be  charged  witjj  freigfrt  in  this 
case,  since  tiie  thing  insti red  was,  when  they  ^ucceedetl 
to  it,  free  from  such  a  charge.  If  they  became  liable 
for  freight  they  did  not,  take  simply  cum  onere  ;  for  the 
onus  relied  upon  by  the  Plaintiff^s  counsel  did  not  exist 
wlicn  the  subject-matter  came  to  them  by  abandonment. 
The  abandonment  and  acceptance  must  have  creaUd, 
not  passed,  it.    If  indeed  the  ship  had  afterwards  per- 
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SoriAfA  any  service  to  the  underwriters  with  respect  to   cake  & 
these  goods,  an  assumpsit  might  be  implied  pro  tonto  eichaub 
against  them ;  but  this  demand  is  for  freight  supposed        v* 
to  have  been  earned  while  the  goods  belonged  to  the    baxti* 
Plainftiflby  and  were  expressly,  as  well  as  from  the  na- 
ture of  the  transaction^  exempt  from  freiglit. 


ors.  co^ 


The  doctrine  of  lien  which  has  been  spoken  of  by  the 
Fluatiflb  counsel  cannot  serve  his  causey  for  the  Plains 
tift  coiM  have  no  lieh  for  fireight  which  was  not  due ; 
even  if  there  could  be  a  subsisting  lien  upon  these  pro- 
etedSf  for  firelght  which  was  doe. 

But  freight  was  not  due,  for  other  reasons,  it  may 
Ibe  concedes  that  freight  is  in  some  cases  due  pro  rata 
itimeriSf  where  the  voyage  being  intercepted,  tiie  oniiier 
of  the  cargo  consents  tQ  receive  it  at  a  place  short  of  its 
destination.  But  he  must  be  a  volunteer.  A  forced 
receipt,  as  on  this  occasion,  has  never  been  adjudged  to 
give  a  title  to  pro  rata  freight.  Besides,  this  cargo  was 
lost ;  and  even  if  the  proceeds  had  covered  the  value,  it 
may  wett  he  questioned,  notwithstanding  the  dictum  in 
jBotSielflmd  ModigUamf  whether  by  takings  the  proceeds^ 
the  owner  gives  a  right  tb  fro  rata  freight* 

But  however  that  may  be,  it  can  scarcely  be  maintaia* 
ed  that  a  forced  acceptance  (by  the  owner  or  by  an  in- 
surer to  whom  an  abandonment  has  been  made)  of  pro* 
ceeds  far  shoit  of  th6  value^  (as  was  the  fact  here)  will 
give  such  a  right. 

HAii9PBn>  in  reply f 

The  case  in  Marshall  wants  the  essential  ingredient 
of  ownership  in  the  person  making  the  abandonment 
It  was  too  a  case  of  partial  loss.  The  Defendants  in 
the  present  cane  are'  sued,  not  as  underwriters^  but  as 
owners  of  goods  liable  for  freight.  The  benefit  they 
receive  from  th&  transportation  of  the  goods  is  a  good 
foundation  for  an  implied  promise.  The  decision  in 
Burrow's  reports,  of  consent  to  receive  the  cargo  liable 
pre  rata  itineris  has  never  been  questioned. 

Fehnumf  a4i&..«.ST0BT>  J.  delivei%d  the  opinion  of 
the  Court  as  follo^vs : 
VOL.  VIL  4(7 
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CAZE  &       The  preseut  action  is  brought  to  rteover  Greigtit  jnu 
SICHAVO  r^to  itineriSf  under  the  fottowing  circumstances : 

T. 

BAXTi-       '^''^  Plaintiffs  were  the  owners  of  the  ship  Hamilton 

MORE     >^^d  cargo,  and  effected  insurance  of  her  cargo  on  a  voy- 

1N9.  CO.   «6«  f*^™  Bordeaux  to  New  York.    The  sum  of  £11,000 

*         was  underwritten  ty  the  Defendants — the  sum  of  210,000 

at  Philadelphia^  and  the  residue  of  the  value  of  the  cargo 

(S 1986,)  was  left  uninsured.  During  the  voyage  the  ship 

and  cargo  were  captured,  carried  into  Halifax,  and  there 

condemned.    The  Platntiflb.  abandoned  to  Uie  under- 

•  writers  and  received  payment  for  a  total  loss.  An  ap- 
peal from  the  sentence  of  condemnation  was  interposed 
and  the  sentence  finally  reversed,  and  the  proceeds  of 
the  cargo,  which  had  been  previously  sold  by  order  of 
Court,  were  paid  over  to  the  underwriters  in  proportion 
to  the  siims  underwritten  by  them  respectively. 

We  are  all  of  opinion  that  the  Plaintiffs  are  not  en- 
titled to  recover  in  the  present  action. 

•  ♦ 

In  the  first  place  the  Court  are  satisfied  that,  as  be- 
tween tiie  insured  and  the  underwriter  on  the  cargo  of  a 
ship,  the  latter  is  in  no  r^se  responsible  for  the  payment 
of  freiglit,  whether  there  be  an  abandonment  or  not.  It 
is  a  charge  pn  the  cargo  against  which  he  does  not  un- 
dertake to  indemnify  the  owner ;  and  if  aiithortty  be 
necessary  to  support  the  position,  it  is  fuUjK  borne  out 
by  the  doctrine  of  lord  Man3field  in  BaU6ii  v.  Moiig- 
Hani,  JUarslmU,  728. 

In  the  next  place  we  arc  all  of  opinion  that  no  (Mffitt 
ti^hatsoever  was,  under  the  circumstances  of  this  case,  due. 
Freight,  in  general^  is  not  due  unless  the  voyage  be 
performed.  jUere  the  ship  and  cargo  never  arrived  at 
(heir  port  of  destination,  and  of  course  the  whole  freight 
could  not  be  due.  Was  a  pro  rata  freight  due  2  We 
tliinic  not  The  whole  class  of  cases  rest^g  on  the  au- 
thority of  Luke  V.  Lyde  C%  Burr.  882.J  proceed  on  the 
ground  that  there  is  a  voluntary  acceptance  of  the  goodt 
tiiemselves  at  an  inteimediate  port;  and  not,  as  in  the 
present  case,  a  compulsiVe  recei|it  from  the  hands  of  the 
admiralty  after  capture  and  condemnation,  and  ultimate 
restoration  upon  the  appeal.  There  is,  in  oar  judg- 
inent,  no  equity  to  support  such  n  claim ;  and  aUbou^ 
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V  it  reeeive  conntenaiice  from  some  remarks  incidentally  cazb  & 
thrown  out  in    BailKe  v.  Modigtianh   the  corrent  of  eichaud 
more  recent  authoritj,  as  well  as  of  principle,  clearly        x». 
points  the  other  way.  baxti- 

Y  MOBS 

It  may  be  forOer  added  that  as  between  the  insared   iws.  co. 
and  the  underwriter  the  existence  of  a2(^  on  the  cargo 
to  freight  does  not  vary  ttie  legal  responsibility  of  ttie 
underwriter  on  such  cai^po  after  an  abandonment 

The  judgment  of  the  Circuit  Court  19  affinned  with 
coats. 


THE  SCHOOKER  JANE  ^^^^ 

THJi  UNITED  STATES.  ^''^      *^* 


Frtsent^jUl  the  Judges  except  Todh^  /• 

• 

THIS  waft  an  appeal  from  the  sentence  of  the  Cir-^io  a  pmmmq. 
cnit  Court  for  the  district  of  Maryland^  reversing  that  ^"^^ 
of  the  District  Gourty  which  condemned  the  schooner  ution  of  a  law 
Jcme  for  yiolation  of  the  non-intercourse  act  ^  the  UoUed 

^  States  It  ■  not 


,    to 
Jippeuantf  addoeeiMMUhpe 

testinaoDj   of 
the  idenlityof 

Contended  that  there  oug^t  to  have  been  positive  ti>e  Tewei. 
inroof  of  the  identity  of  the  vessel. 

If  these  cases  are  to  be  likened  to  criminal  prosecu-' 
tlons^  mid  if  the  same  strictness  be  required^  it  will  be 
impossible  to  execute  the  laws.  No  proof  was  offered 
OB  the  part  of  the  Claimant  But  there  is  sufficient 
proof  of  Mentity«-«he  is  tlie  same  kind  of  vesoel^  has 
the  same  name^  belongs  to  the  same  port,  has  a  master  of 
the  same  nanie^  had  the  same  cargo^  and  the  time  of 
her  sailing  from  Port  au  Prince,  coiTcsponded  with  the 
time  of  her  arrival  at  Baltimore,  idlowing  the  usual 
tine  for  per)Earmin|s  the  voyage. 
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JANE 

V.  Tk«  United  Stalw  arc  boimd  to  nake  out  foH  proeL 

iT.tTATEs.  If  the  fact  be  so,  much  better  proof  iiii|fht  bAve  betii 
y  had  on  the  part  of  the  United  States. 


FAruaty  9^.-WAsmf otok,  /.  deKverei  tiie 
nioA  of  the  Comi  as  {Mwn ; 

a 

'  This  was  an  information  fflod  in  (be  District  Conrt 
of  the  United  States,  for  the  district  of  Maryllaidi^ 
"  against  the  schooner  Jane  and  her  cargo  for  a  breach 
of  the  law  interdieting  the  ooranerciid  intercourse  be- 
tween the  United  States  and  Great  Britain  and  France^ 
and  their  dependencies.  The  parficnlar  charge  alleged 
in  the  information  is,  that  this  vessel  had  imported  into' 
the  port  of  Baltimore  from  some  plaee  in  the  island  of 
St  Domingo,  a  dependence  of  France,  19£0  bags  of 
coflfee  in  violation  of  the  above  law.  To  establish  this 
charge  two  witnesses  were  examined  on  the  part  of  the 
United  States,  who  concurred  In  testifying  that  they 
were  at  Port  au  Prince  in  tlie  iriand  of  8t  Domingo, 
from  about  the  middle  of  August  to  the  middle  of  Sep* 
tember  in  the  year  1809,  and  that  tbey  MW  lying  there 
a  seliooiier  called  the  Jane,  of  Baltimore,  Veaiey,  mus* 
ter*  That  Iter  cargo  consisted  of  floury  whidi  she  dis« 
charged  at  that  place  and  took  in  s^  quantity  of  coffee 
ia.bags,  and  that  she  sailed  from  Port  au  Prince  about 
the  10th  of  September. 

One  of  these  witnesses  thinks  that  flie  name  ^<  Jan^' 
was  painted  on  the  stem  of  the  vessel,  but  is  not  poek^ 
tive  as  to  that  fact;  nor  can  either  of  the  witnesses  say 
that  the  vessel  they  saw  at  Port  att  Prince  wns  iiie 
same  which  was  seized  by  the  collector  of  the  port  of 
Paltimore* 

The  seizure  of  tlie  vesael  and  caifs^  nfMdk  are  1b» 
snli^ect  of  Ais  controversy,  was  made  between  the  1st 
and  18th  of  October^  MW. 

Upon  the  above  evidence  the  DMriet  Gami  diB<- 
missed  the  information  and  ordeind  redtitntiott  ol  fOiisB 
find  cargo.    This  writhe eivor is  taken  «»tftfeseHtB&ce 
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firoiiDiiiiced  by  the  Circuit  Cburt,  wbich»  upon  an  ap-  ftcao^Hslt 
peaU  reversed  that  of  the  District  Court  and  condemn-     janB 
ed  both  the  vefisel  and  cargo.    For  the  Claimants  it  is        v. 
contended  ^at  the  evidence  in  this  case  is  merely  pre-  v.statks. 
Mmptive^  and  is  much  too  light  to  establish  the  fact» 
necenaiy  to  be  made  ovt^  that  the  vessel  seized  by  the 
collector  of  Baltimore  is  the  same  vessel  whi^h  was 
seen  by  the  witne^sses  at'  Povt  an  Prince.    If  the  latter 
part  of  the  objection  to  the  evidence  be  well  founded  it 
is  fatal  to  the  sentence,  because  although  presumptive 
cdddence  is  clearly  admissible,  and  may  of  itself  be  sof> 
ficient  to  support,  in  many  ^instances,  even  a  criminal 
prosecution,  yet  the  circumstances  proved  ought  not 
only  to  harmoniae  with  each  other,  hut  they  ought  in 
themselves  to  be  so  strong  as.  fully  to  satisfy  the  mind 
of  the  fac^.lhey  are  intended  to  establish. 

In  this  case  there  is  such  a  coincidence  in  the  circum- 
stances proved  in  relation  to  the  vessel,  the  cargo,  and 
the  voyage,  as  to  impress  the  mind  with  a  conviction, 
almost  irresistable,  that  the  schooner  Jane  seen,  by  the 
witnesses  at  Port  au  Fnnce,  is  the  identical  vessel 
against  which  this  prosecution  is  carried  on.  That  ves- 
sel was  a  schooner,  the  reputed  name  of  which  at  Port 
au  Prince  was  the  Jane,  of  Baltimore,  Vezey,  master; 
which  took  in,  at  that  port,  coffee  in  bags^  and  sailed 
from  thence  about  the  loth  of  September.  The  vessel 
hk  question  is  a  schooner^  bears  the  same  name,  was 
commanded  by  a  captain  Vezey,  her  cargo  coffee  in 
bags,  and  she  arrived  at  Baltimore  between  tlie  1st  and 
and  10th  of  October,  about  the  time  wlien  a  vessel 
which  had  left  Port  au  Prince  on  tlie  lOth  September 
nii^t  reasonably  have  been  expected  to  arrive.  It  is 
barely  possible  that  the  facts  proved  in  this  case  should 
apply  to  any  other  vessel  than  the  one  in  question;  and 
in  tbe  absence  of  all  explanatory  evidence,  which  it  was 
no  entirely  in  the  power  of  the  Claimants  to  have  pro- 
duced, is  sufficient  to  deprive  him  of  this  slight  ground 
to  stand  upon. 

It  is  true  that  tlie  proof  oi  identity  might  have  been 
streDgfthened  by  evidence  tba^  this  vessel  sailed  from 
fialtiiDore,  of  the  time  when  she  sailed,  tlie  "port  for 
which  sba  cleared,  and  the  cargo  siie  took  out 
wiKhhav.   ^^ut  it  does  not  appear  in  thU  record,  nor 
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acHOoi^EB  does  it  necessarOy  follow^  that  she  sailed  £rom  BaUii- 

JAVK      more  on  her  outward  voyage^  or  that  it  was  in  the  pow^ 

V.        er  of  the  United  States  to  prove  any  of  the  above  facts. 

ir.STAT£8.  On  the  other  hand,  nothing  could  have  beoi^  more  easy 

than  for  the  Claimants  to  have  proved  them,  and  still 

further  to  have  ppved^  if  their  case  would  have  admitted 

it,  that  the  eviileiice  on  the  part  of  the  United  Statoi 

did  not  apply  to  this  vessel. 

The  Court  is  of  opinion  that  there  is  no  error  in  the 
sentence  pronounced  by  the  Circuit  Court,  and  that  the 
same  should  be  affirmed  wUh  costs. 


161S. 


f^      ^^  LEE  V.  AfUNROE  ^  THORNTON. 


Msent:.JoumoNf  J.  and  Todd,  X 

SttteJ^^IflL  '^^^^  ^'^8  *"  appeal  from  the  decree  of.  the  Circuit 
kimod  hjihtt  Court  for  the  district  of  Columbia,  in  a  snit  in  Chance- 
dedmtioM  of  ry,  brou^it  by  Lee  against  Thomas  Mtmroe,  superin- 
tedT?^  Icndant  of  the  city  of  Washington,  and  William  Thorn- 
ft  iBMtike  of  ton,  the  survivor  of  the  late  board  of  commissioners  for 

tiuitUieiS^  count  of  d|000  dollars  upon  a  judgment,  which  Munroe, 
^^^SIaH^      ^  superintendant,  had  obtained  against  Lee  upon  his 
nope  of  hk    bond.    The  ground  upon  which  this  set-off  was  claim- 
wtboritjr,  and  ed,  WBH  this.    Morris  and  Nicholson  "were  indebted  to 
cMdUo  ^pa-  Lee  in  tlmt  sum  by  promissory  notes,  and  offered  pay- 
^PMicy  ofageot  ment  in  certain  city  lotSy  the  title  whereol^  was  in  the 
Smwi^^  commissioners  of  the  city.    Morris  and  Nicholson  hav- 
ing paid  money  in  advance  to  the  commissioners,  were, 
as  they  supposed,  entitled  to  demand  from  them  the  con- 
veyance of  the  lots  in  question,  under  existing  contracts 
between  the  commissioners  and  themselves.  Whereupon 
Lee  applied  to  the  commissioners  to  know  of  them  whe- 
jief  tliey  would  convey  the  lots  to  him,  upon  the  order 
Morris  and  Nicholson.    This  they  promised  to  io, 
and  made  an  entry  of  it  in  their  journal.    Lee  thei| 
agreed  with  Morris  and  Nicholson  to  recdve  the  lots  in 
payment,  and  upon  receiving  thdr  order  to  the  commis- 
sioners to  convey  them  to  him,  gave  up  to  Morris  and 
Nicholson  their  notes  for  5,000  dollars,  which  were  the 


f 
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eTidence  of  the  debt    On  presenting  this  order  to  the      xbb 
*  ooitioiissionersy  they  refused  to  convey  the  lots,  unless        t;« 
he  ^ould  pay  them  the  purchase-money  due  thereon  to  mi7nboe& 
them  from  Morris  and  Nicholson,  alleging  that  tlie  ba-   thobit- 
laifte  was  against  Morris  and  Nicholson  in  their  account      toht. 
with  the  commissioners.    Morris  and  Nicholson  short- . 
ly  afterwards  became  insolvent. 

C.  Lsfiy  for  the  JBlppeUant. 

«  This  case  cannot  be  distinguished  from  that  of  a  mort-  * 
gagee,  who  knowing  another  person  is  about  to  lend 
money  upon  the  mortgaged  premises,  informs  him  that 
his  mortgage  is  satisfied.  If  it  be  not,  he  shall  be  post- 
poned to  the  2d  mortgagee.  2  Fern.  554.  Matisim  v* 
Rhodes.  1  P.  Wms.  dM.  Mbeatia  v.  Mirgatroyd.  4t 
BalL    Levy  v.  Bank  U.  8.    , 

m 

The  Commissioners  were  acting  within  the  scope  of 
their  authority.  It  was  their  busmess  to  keep  the  ac- 
counts with  Morris  and  Nicholson,  and  to  know  the  ba- 
lance ;  it  was  also  their  business  to  convey  the  lots.  It 
is  immaterial  what  was  the  real  state  of  accounts  at  the 
time.    They  acted  at  their  peril. 

The  qoestion^s^  who  shall  bear  the  loss  7  Not  he  wlio 
was  in  no  fault,  but  he  whose  duty  it  was  to  know  the 
truths  and  who  by  his  n^igence  has  brought  this  loss 
upon  the  Plaintiff. 

Thjs  case  does  not  depend  upon  the  principle  pf  first 
and  second  mortgagee.  The  bill  does  not  seek  relief  per- 
sonally against  the  superintendent,  or  the  surviving 
commissioner,  but  is  intended  to  charge  the  public  with 
this  loss.  The  commissioners  were  public  officers ;  they 
had  no  interest  in  the  business.  It  was  a  simple  mis- 
take of  a  fact  on  their  part,  which  cannot  bind  the  U. 
States.  It  is  ap  attempt  to  set  off  unliquidated  damages 
incurred  by  these  pMie  officers  against  a  judgment 
debt. 

Feb.  S6tA....LiviNG8T0ir,  J.  delivered  the  tipinion  of 
the  Court  as  follows : 
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LITE  This  18  a  bill  seeking  rdlef  against  public  ofilcera 

V.        nominally,  but  against  the  United  States  in  fact,  for 
^uNKaK^  a  mistake  of  the  former  in  a  representation  made  by 
THOBK-   them    to    the  Appellant,  by  which  it  is  alleged,  tiiat 
TON*      he  has  sustained  a  loss,  for  the  redress  of  which  in 
damages  this  suit  is  brought.    It  has  been  contended  i« 
this  case,  that  the  Defendants  having,  in  their  puUic 
character  as  commissioners  of  the  city  of  Washington, 
misinformed  the  Plaintiff  as  to  the  state  of  the  aeoounts 
between  them  and  Morris  and  Nicholson,  and  thereby 
indueedliim.to relinquish  a  demand  which  be  had  against 
the  latter,  he  is  now  entitled  to  have  discounted  Kom  a 
judgment,  which  they  have  obtained  against  hiux  for  th9 
use  of  the  United  States,  a  sum  equal  to  the  principal 
and  interest  of  the  debt  which  be  lost  jby  the  confideiiGe 
which  be  placed  in  them ;  and  this  is  supposed  to  belike 
the  case  of  a  pai*ty,.  who  being  about  to  lend  money  on 
real  estate,  applies  to  one  who  holds  a  prior  mortgage  to 
ascertain  whether  he  has  any  incumbrance  on  it*  There 
s    is  no  doubt,  in  such  a  case,  that  if  the  person  making 
the  application  discloses  that  he  is  aboot  lending  money 
on  the  estate,  he  will  be  preferred  to  tlie  first  mortgagee^ 
should  the  latter  deny  his  having  a  mortgage,  or  assert 
that  it  is  satisfied ;  and  it  seems  agreeable  to  the  dictsitea 
4^  reason  and  good  conscience,  that  his  ^laim  should  be 
postponed  to  that  of  a.  person  whose  confidence  was  in- 
s{Hred  by  the  misrepresentation  of  one,  who  was  acting 
f(»r  himself,  and  every  w:;ay  competent  to  inform  him  of 
the  truth.    But  in  all  the  cases  which  have  been  decided 
on  this  principle,  the  fraud,  for  such  it  is  supposed  to 
be,  has  been  practised  by  a  party  who  has  himself  an 
interest  in  the  subject-matter  of  inquiry,  who  cannot  well 
be  mistaken^  and  whose  conduct  therefore  ought  to  be 
conclusive  on  him,  when  the  rights  of  third  .persona 
come  in  question*    It  is,  however,  not  known  to  the 
Court,  that  ttie  same  rule  of  decision  has  been  extended 
HO  as  to  affect  the  interests  of  principals,  and  particii-  * 
larly  of  the  public,  in  consequence  of  similar  mistakes  ' 
made  by  an  agent,  nror  is  it  reasonable  that  such  exten- 
sion should  take  place,  unless  it  most  manifestly  appear 
that  the  agent  Mras  acting  vritbin  die  scope  of  his  wktho* 
rity,  and  was  empowered,  in  his  capacity  of  agent,  to 
make  the  declaration  or  representation  which  is  relied  oa 
as  the  ground  of  relief.    In  the  present  easc^  tke  De- 
fendants wei*e  employed  and  .authorized  by  the  public  t0 
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lell  and  m$ke  contracts  for  the  sale  of  certain  laiid$  ly«  %%% 
Ing  within  this  district  In  pursuance  of  these  powers^  v. 
tbey  had  made  contracts  witti  Morris  and  Nicholsonf  mnnuiBlfc 
who  having  advanced  a  considerable  sum  of  money^  were  xiioBif * 
in  the  habit  of  directing  the  Defendants  from  time  to  tqit. 
timey  to  convey  qertain  of  the  lots  which  they  had  con*  ■-■  — 
tractedfoTf  to  the  persons  named  in  such  orders*  Thn 
commissioners  supposing  that  Morris  and  Nicholson  hlMl 
not  yet  received  titles  to  land  equal  in  value  to  the  sum 
which  they  had  advanced^  told  the  PlamtiflT  that  if  he 
would  obtain  an  order  frOm  them  for  certain  lots^  tiiey 
should  be  conveyed  to  him.  But  in  a  dav  or  two  after^ 
they  discover  that  Morris  and  Nichofaion  bad  already  re- 
ceived deeds  for  lots  to  the  whole  amount  of  the  sum 
which  they  had  advanced,  and  give  notice  of  this  fact  to 
the  Plaintiff,  offering  however  to  convey  to  him  the  lota 
in  question,  on  bis  paying  for  them  at  the  rate  expressed 
in  their  contract  with  Morris  and  Xicholson.  The  Court 
will  not  inquire  whether  the  Plaintiff  really  suffered  any 
injury  from  th^*  confidence  which  he  placed  in  the  com- 
missioners, or  whether  he  lost  bis  remedy  against  Mor- 
ris and  Nicholson,  (of  which  very  serious  doubts  may 
y^eXL  be  entertained)  but  a  majority  of  the  Judges  are  of 
•pimon,  that  the  communication  made  by  the  commis^ 
aioners  to  the  plaintiff,  was  altogether  gratuitous,  and 
that  not  being  within  the  sphere  of  their  oiBcial  duties, 
the  United  States  cannot  be  injured  by  it,  and  that  the 
Defendants  could  not,  without  rendering  themselves  per- 
sonally liable  to  the  public,  have  made  a  title  to  the 
Plaintiff  after  a  discovery  of  the  mistake  which  they 
had  made,  hut  on  the  terms  proposed  by  them ;  or  in 
other  words,  that  the  United  States  could  not,  by  any 
declaration  of  the  commissioners  proceeding  from  a  mis* 
tak^  lose  the  lien  which  ^was  secured  to  them  by  the 
contract  with  Morris  and  Nicholson*  for  the  stipulated 
price  of  this  property.  If  the  commissioners  acted 
fraudulently,  which  is  not  pretended,  they  may  be  per- 
sonally liable  in  damages  to  the  Plaintiff  |  but  if  it  were 
a  misteke,  and  such  it  is  represented  to  be,  the  Court 
has  already  said  that  the  interests  of  the  United  States 
cannot,  and  ought  not,  to  be  afltected  by  it.  Were  it 
otherwise,  an  officer  entnnted  with  the  sales  of  public  ^ 
lands,  or  empowered  to  make  contracts  for  snch  sftles^ 
might  by  inadvertence,  or  incantiooriy  giving  informal 
tion  toothers,  dfAtroy  the  Hen  of  his  prtecipals  ontWf 
VOL.  VIE  48  ^ 
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tfcB      valuable  and  large  tracts  of  real  estate,  and  eTcn  Ig/to^ 

V.        ducc  alienations  of    them  without  any  consideratioii. 

!«17N]10E  &  whatever  being  i^cived.    It  is  better  that  an  individual 

THORir-    should  now  and  then  suffer  by  sudi  mistakes,  than  to 

Toir.      iiltrbducc  a  rule  against  an  abuse,  of  which,  by  impro^ 

•  per  collusions,  it  would  be  very  difficult  for  the  public 

to  protect  itself.    It  is  the  opinion  of  this  Court,  that  the 

decree  of  the  Circuit  Court  be  affirmed^ 


kEtlBERT  AND  OTHERS 
Kb.      151U.  WREN' AND  WIFE  AND  OTHERS. 


1S13« 


PresenL..jm  flie  Judges  except  Todd,  J. 

ERROR  to  the  Circuit  Court  for  the  district  of 
Court!  of  Columbia^  sitting  at  Alexandria,  in  a  suit  in  Chancery 
2!jriSicttr-  brought  by  Richard  Wren,  and  Susanna,  his  wife,  who 
renjt  jarbdio-  was  the  widow  of  Lewis  Hipkins,  deceased,  and  John 
J?"-r!?i  w^  Westley  Adams,  her  trusteed,  against  W;  Herbert* 
c«irt.of  taw,^  Swann,  R  B.  Lee,  and  W.  B.  Page,  (trustees  of 


dofwer,  eipeei.  Philip  R.  j^endall,  deceased)  and  E.  I.  Lee,  iFos.  Deane 
tit»^,  *dfaSo^  »»d  F.  Green. 

tcijr,    or   «c- 

S^aidbS^  Tli^  c«^  ^^  »^«1  '^y  MitBdHiLix,  Cfc.  J/ (in  de- 
of'aaie  where  Uveriug  the  opiuiott  of  the  Court)  as  follows: 

the  pAities  are 

wUrfn^S  Tliis  suit  was  brought  by  Richard  Wrcft,  and  Susan- 
thouidbegifen  na,  his  wife,  formerly  the  wife  of  Lew]»  Hipkins,  pray- 
mheuofdow- j^g  that  dowcr  may  be  assigned  her  in  a  tract  of  land 
If  a  devise  of  of  which  her  former  husband  died  seized,  and  which 

^^  to  ul"  ^^  »*"<^®  ^^^^  ^^^^  *^*  conveyed  to  the  Defendant,  Jo- 
indow,appear  scph  Deane,  or  that  a  just  equivalent  in  money  may  be 
frmn  eiream.  decreed  her  in  lieu  thereof- 

staiiees  to  be 
hitended   in 

Ken  of  dowcr.     The  material  circumstances  of  the  case  afe  these: 

she  moat  make 
her  eleetKMiy 

and  ^anoot  Lewis  Hiplcins  being  seized  as  tenant  in  commonf 
tf^^  join  ^**  P'^^'P  Richard  Fendall  of  one  third  of  a  tract  of 
her  hiMbandio  land  lying  in  the  county  of  Fairfax  by  liis  deed  exe-> 
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• 

cttted  1»y  himself  and  wifef  leased  the  same  to  Philip  hebbbi^ 
Richard  Fendall  for  the  term  of  thirteen  years^  to  com-  &oth£Bs 
mence  on  the  first  of  September^  in  the  year  ±79^9  ^        v, 
the  annual  rcfnt  of  140L  wrek 

&0THEB84 
In  the  year  1794  Lewis  Hipkins  departed  this  Jife^  — ^-.— . 
havings  first  made  his  last  will  and  testament  in  writing, «  lease  for 
in  which  he  devised  both  real  and  pei-sonM  estate  to  his goueotitkdto 
wife :  the  real  estate  for  her  life,  with  remainder  to  his  dower  a  tbe 
three  daughters.  ««*^,^  ^ 

To  his  two  90ns  he  devised  the  premises  in  question,  n<it  '^^^ 
"and  added  that  if,  during  Uie  minority  of  his  sons,  Phir  ^^^^lu^  mo- 
Up  R.  Fendali  should  erect  thereon  another  water  mill  d^  in  Ueu  of 
or  water  mills,  his  desire  was  that  his  sops  or  the  siir-  JST^CTtate^S 
vivor  of  them  should,  at  the  expiration  of  the  lease  for  sold,  unlets  br 
years  made  to  the  said  Philip  pay  one  third  part  of  the  «»•*«»*  ^^^ 
v^ue  of  such  mill  or  mills,  and  in  default  of  payment  ^luS.  * 
t)iat  P.  R.  Fendali  should  b^  permitted  to  hold  the  ssnap 
^t  the  present  rviit  until  the  value  should  be  received. 

He  directed  his  two  tracts  of  land  in  I^oudon  to  be 
Sold  for  the  payment  of  his  debts,  aiyd  appropriated  the  ' 
anBual  fent  i|ccruii)g  on  the  lands  )e|ised  to  P.  R«  Fen- 
dali to  the  education  and  maintenance  of  his  children, 

The  testator  then  adds  the  following  clause ; 

I 
1 

« If  it  should  so  happen  that  the  remaining  part  of 
my  estate  not  herein  bequeathed  should  prove  insuffi-r 
cient  to  pay  all  just  demands  against  my  estate,  then 
my  will  and  desire  is  that  my  executors  shall  sell  as~ 
much  of  mv  real  and  personal  estate  as  may  be  neces* 
sary  to  make  up  the  deficiency,  and  that  they  shall  sel| 
such  parts  as  will  divide  the  loss  among  my  representa* 
tives  as  nearly  as  may  be  in  proportion  to  the  property  | 

bequeathed  to  tliem  and  each  of  th^m." 

On  the  13th  day  of  December,  in  the  year  1797,  Su- 
q^anna  Hipkins,  then  the  widow  of  Lewis  Hipkins,  con- 
veyed her  dower  in  the  premises  in  question  and  al^o 
in  the  land  devised  to  her  for  life  by  her  deceased  hus- 
band to  the  Plaintifb,  John  Adams  and  Wesley  Adams, 
in  trust  for  her  use. 


BMlStf  In  the  year  IMS  P.  IL  Ptodall  and  Watter  Mnse  fai« 
ft  mtKEs  sCituted  a  suit  against  tbe  executors  and  ciiildren  fit 
t>.  Lewis  Hipkiosy  de^eased^  and  in  tlie  month  of  June  in 
wmsir  that  year  the  cause  came  on  to  be  beard  by  consent  of 
IkOTlBBS.  pirtiesy  when  the  jCourt  decreed  that  the  whde  estate  of 
'  Lewis  Hipkins  be  sold  and  the  money  brought  into  Conrt 

The  report  of  the  sale  does  not  appear  on  the  records 
but  an  entry  was  made  that  the  rq^  was  made  and 
cottftnned  by  ttie  Court 

• 

Under  this  decree  tlie  premises  were  sold  and  con* 
reycd  to  the  Defendant^  E.  I.  Lee,  who  purchased  in 

gust  for  P.  IL  P^dalU  one  of  the  executors  of  Lewis 
ipkins.   On  the  deed  of  conveyance  is  a  memorandum 
stating  that  flie  property  was  soM  subject  to  dower. 

Lee  conveyed  the  premises  to  the  Other  Defendanist 
trustees  of  P.  IL  Pehdallf  for  the  purposes  of  a  trust 
deed  which  had  been  previously  executed  conveying  to 
thsm  the  other  two  thirds  of  the  same  estate  on  certain 
trusts  in  the  deed  recited. 

Tbe  trustees  sold  and  conveyed  to  the  Defendant^  Jo- 
seph Deane. 

The  bill  states  that  the  ]>efeiidanty  Joseph  Deane, 
bad  not  paid  the  purchase  money,  and  was  willing, 
should  the  Court  decree  dower  in  tbe  premises,  to  give 
an  equivalent  in  money  in  lieu  there<rfl 


,  Soon  after  the  trust  deed  from  Susanna  Hipkins  to 
John  and  Westley  Adams  she  intermarried  with  th^ 
Plaintlir,  Uchard  Wren. 

Philip  R.  Fendall  continued  to  pay  the  Plaintifl;  Su- 
sanna, during  her  widowhood,  and  die  Plaintifl^  lUch* 
mrd  and  Susanna,  after  their  intermarriage,  ope  third 
part  of  the  rent  accruing  on  the  premises  devised  to 
him  by  Hipkins  and  wife  until  the  year  ISOS :  sbioe 
which  he  has  refused  or  neglected  i»  ptij  the  same.       i 

The  D^endants,  the  tros^  of  PhlUp  BichanI  Fen- 
dall, he  having  departed  this  life  previons  tn  flie  tetitn- 
tion  of  this  suit,  insist, 


rBBEOART  TEEM  Mis.  ^n 

t.  Tkti  the  remedy  ef  (he  PlaintMlb»  if  they  bnveBBBBBBT 
wky,  m  ftt  laW)  and  that  a  Coart  of  eqai^  can  take  no  Ik  vrrnxm 
joradiction  of  the  caaae.  v. 

2.  That  the  proviMon  nade  by  the  will  of  Lewis  Hip-  ^othbu. 
kfaw  for  the  PlamtUTy  Sosaimaf  not  having  been  re-    ■ 
nonnced  by  h«r>  bars  her  right  of  dower  in  his  estate* 

Tbff  BefeftdaMti  Jeneph  Deane,  has  put  in  no  answer, 
and  as  against  hin  the  bill  is  talcea  as  confessed* 

The  Circuit  Court  determined  that  the  clahn  of  the 
naintiff,  Susanna,  to  dower  was  not  barred,  and  de- 
creed lier  a  sum  in  gross  as  an  equivalent  therefor* 

From  tliia  decree  the  trustees  of  Philip  Richard  Fen- 
dall  have  appealed.  The  Plaintiffs  also  object  to  so 
much  of  Out  decree  as  refuses  them  rent  on  the  premises, 
and  have  therefore  taken  out  likewise  a  writ  of  error. 

E*  I.  Lbb,  ybr  the  Pbtinti^  tii  error* 

1.  If  the  Complainant,  Susanna,  has  any  right  of 
dower,  her  remedy  was  in  a  Court  of  law% 

In  a  suit  in  Chancery,  if  a  question  of  dower  arise, 
and  the  right  of  dower  be  denk*d,  a  Court  of  eqriity 
will  seiid  it  to  a  Court  of  law  to  be  tried* 

The  Courts  of  the  United  States  are  forbidden  by 
law,  to  exercise  Chancery  jurisdiction  in  a  case  in  which 
there  is  a  remedy  at  law*  A  Court  of  equity  takes  cog- 
nizance of  noacaae  of  dower  which  does  not  involve 
some  peculiar  ground  of  equity:  such  as  discovery^ 
partition,  account,  tus 

Here  was  no  prayer  for  discovery,  nor  partition,  and 
sMkougli  an  aeeount  was  prayed,  yet  it  was  unnecessa- 
ry. 1  P&nb.  M.  1  A".  C*  C*  SM*  S  Mt.  ISO*  itormer 
V.  F&tUfme.    %  Br.  C*  C.  6S1*    ft  Vm.  Jr.  IM* 

S*  She  had  no  right  to  dower*  Her  husband^  H^ 
kins^  had  devised  to  her  an  estate  for  life,  which  ap- 
pears, by  the  various  vrovisions  in  his  will,  to  have 
b|Den  intended  to  be  in  lien  pf  dowci*.    Tlie  lands  ont  of 


/ 
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HBBSBST  Wbich  dower  is  now  daimed^  he  devised  to  Us  sodsj 
&  OTHBBS  and  abo  devised  them  for  pajment  of  his  debts.    He 
V.        specifically  devised  away  all  bte  lands* 

WKEir 

&0THBB8.  -    In  the  case  of  JSlnMer  v.  J^inian,  4  JBkn*  and  Mm^  2Sf 
p^—i.— -i^  the  devise  was  not  expressly  in  lieu  of  dower^  but  the 
faiit  was  collected  from  the  whole  context  of  this  will. 

S,  But-  if  she  had  a  right  of  dower,  the  Court  had  no 
authority  to  make  a  decree  for  pairt  of  the  purchase 
money,  without  the  consent  of  all  parties  ^ncerned* 
i  Jn$L  A3. 

TSU  L  TAYiiOBy  contra^ 

None  of  the  facts  upon  which  the  claim  of  dower  is 
founded  is  denied  by  the  answer.  The  denial  of  the 
rigiit  is  founded  on  particular  facts  therein  stated. 

'  1.  As  to'  the  jufrisdictian :  at  the  present  day  Ck>urts 
of  law  and  equity  have  a  ooncnnrent  jurisdiction  in 
dower,  if  the  facts  are  not  denied  upon  which  the  chum 
\if  dower  is  founded;  such  as  seizure,  &c.  In  general 
a  Court  of  Chancery  is  the  proper  tribunaL  A  disco^ 
very  is  almost  always  sought;  partition  is  frequently 
required,  and  an  account  is  generally  taken.  Camgns 
Big.  TiU  Chancery,  B.  Mybrd,  ±09,  ±29.  1  Font.  2^ 
6  Bac.  Ab.  417.  2  Ve%.  Jr.  ±22, 124.  There  is  no  cas^e 
in  Virginia  where  the  jurisdiction  has  been  denied. 

In  this  case  a  partition  was  necessary,  a^d  that  is  a 
special  ground  of  equitable  jurisdiction^ 

But  the  property  had  been  sold  bf  order  of  Courts 
expressly  subject  to  dower,  4uid  the  deed  to  Deane  coi|- 
tained  a  covenant  to  indemnify  him  against  the  cU^m  of 
dower.  A  Coui*t  of  Chancery  can  caU  all  parties  before 
it,  and  by  decreeing  a  compensation  in  lieu  of  land, 
prevrat  circuity  of  action.  The  widow  and  the  pur- 
chaser had  consented  to  spch  a  decree.  An  account  of 
rents  and  profits  was  also  necessai;^.  The  act  of  *Con- 
gress  prohibiting  the  resort  to  Chancery  where  there  is 
a  remedy  at  law,  is  only  an  affirmance  of  a  principle  of 
the  common  law. 


FBBRUABT  T£RM  1815.  ^6 


&Qt  it  is  said  that  by  johiiiig  in  the  lease  for  IS  years,  HnsBteT 
she  barred  her  dower  during  the  lease.    This  is  not  so.  &  OTHfiBS 
tier  husband  still  bad  a  free  hold  of  inheritance  in  the        v* 
land,  and  died  seized  thereof.    And  the  widow  is  enti-     wBEif 
tied  to  dower  in  aH  lands  of  which  the  husband  was  &othsbs. 
seized  of  the  freehold  of  inheritance  during  the  cover-     *■  ' 
tuve^    1  InsL  3^    Com.  Dig.  TiU  IknotTf  A.  6; 

But  the  most  formidable  objection  arises  upon  the  de- 
vise to  her  by  the  wfll*  That  devise  was  not  expressly 
in  lieu  of  dower,  nor  is  there  such  averment  as  the  state 
of  yirgini|  requires.  There  is  no  averment  that  she 
accepted  the  lands  devised  in  lieu  of  dower;  nor  that 
her  husband  was  seized  of  such  an  estate  in  those  lands 
as  would  be  a  bar  if  she  had  accepted  them. 

The  decree  of  the  Court  was  for  a  sale  of  the  whde 
real  estate  of  her  husband.  It  does  not  appear  that  the 
land  devised  to  her  was  not  isold  as  well  as  the  rest  If 
it  was  she  is  not  barred  of  her  dower.  Go.  lit.  18, 
CB.J  Earg.  note.  Kdgeway's  Rep.  tern.  HardwickCf  184^ 
Dormer  v.  Fortescut.    fomb.  23.    6  Bac.  M.  417. 

But  there  is  an  error  in  favor  of  the  Vlaintiff  in  err^^ 
and  if  the  cause  should  be  sent  bacic  it  ought  to  be  cot^ 
rected.  There  was  no  allowance  made  for  arrearages 
of  rent 

As  to  the  decree  for  money  in  iieii  of  land."  Th6 
widow  was  willing  to  receive  it,  and  the  Defendants 
Beane,  to  pay  it  If  there  had  not  been  a  decree  for 
money,  Deane  would  have  been  obliged  to  pay  the  whold 
purchase  money  to  the  trustees  and  then  sue  them  for  a 
breach  Of  covenant,  and  recover  back  in  damaged  the 
value  ot  the  dower  to  be  assessed  by  a  jury.  By  ascer'' 
tftining  that  value  in  the  first  instance,  this  circuity  of 
action  and  loss  of  time  al*e  prevented.  Whether  the 
Court  below  ought  themselves  to  have  fixed  tiie  value 
of  the  dower,  or  left  it  to  be  Ascertained  by  a  master  ill 
chancery,  or  by  a  jury,  we  do  not  pretend  to  say.  W6 
do  not  wish  the  decree  to  be  affirmed.  We  hope  the 
hill  will  not  be  dismissed^  but  sent  back  with  instmc/ 
tions  to  allow  us  the  arrearages  of  rent  with  the  profits 
thereon^  and  that  an  account  be  taken  accoi^ingly^ 
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v.  Tli9  fnmrtW  point  of  the  cMe  it  ttet  i^  m  btir4 

mttJf     of  \mr  4ov£r  by  bor  acceptaace  of  a  jpintoi^  under  the 

^vwwniu  will.    Tbe  net  of  ^^ionbly  (^jBiVt  0».  tfO^  $  iij  fl»yp 

.— _ '« tbot  if  any  estiite  ho  coovoyod  by  4oeiI  or  vill,  ettber 

expranly*  ijr  by  Qfeentrnt*  u  lieo  of  dowor/'  fo.  ^<  oocli 

conyeyance  shall  bar  her  dower  of  the  residue/'  &c« 

8h«  has  accepted  her  jointure  and  resides  opoo  it.    AH 

the  cir^watances  of  the  will  show  the  iotent  to  b^  in 

yeu  of  her  dower.    By  af^mrnAp  oneans  by  aUegation 

and  proof  deWt  tbe  will,  i  ZnaC.  3^0^  (%)  ao{e.    Wo§Aii'^ 

aoa.  Tit  DinotT.  Bdrgravc  Co.  liL  36»  fbj  w^  1 9r» 

(L  Cf  .2il^  PMtrwn  V.  PeartoR. 

The  Court  had  no  right  to  decree  money  in  lien  of 
the  land  without  consent  of  the  credilonu 

No  arrearagea  of  dower  caa  be  recorered  for  the  time 
pracediog  the  demand. 

Februani  fStk^^MMBsuAhLt  Ch.  /•  after  statinf^  the 
.  casOf  delivered  the  opinion  of  the  Court  as  follows : 

The  material  questions  in  the  cause  are : 

1.  Has  a  Court  of  equity  jurisdiction  in  the  case  I 

&  Is  the  Plaintifl;  Sosaanay  entitled  to  dower  ? 

a.  \i  these  points  be  |n  her  favor  what  decree  ought 
the  Court  to  make? 


According  to  the  practice  which  prevaib  generally 
in^  £nglandy  Courts  of  equity  and  Courts  of  law  exer- 
cise a  concurrent  juri^iction  in  assigning  dower. 
Many  reasons  exist  in  England  in  fitvor  rf  tikis  juris- 
diction s  one  of  which  is,  that  partitions  $ire  made  and 
accountd  are  taken  in  chanceiy  in  a  manner  highly  fa- 
vorable to  tbe  great  purposes  of  jastice.  In  this  caaa 
dower  is  to  be  asaigned  in  an  midivided  thir^part  of  an 
estate,  so  that  it  is  a  case  of  partition  of  the  original 
estate  as  well  as  of  asugnmant  of  doiror  ip  the  part  of 
which  I^wia  Hipkins  died  oaiaad* 


■^ 
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An  additicMial  reatoa  and  a  conditsive  one  in  fovor  k^bubM 
of  the  jurisdiction  of  a  Court  of  equity  is  this :  The  k  oxp^]^ 
lands  are  in  possession  of  a  purchaser  who  has  not  yet        v. 
paid  the  purchase  money*    A  Court  of  law  could  ad'*     wi^BK 
judge  to  the  Plaintiffs  only  a  third  part  of  the  land  it-  ftoTUfMu 
seliT    fiTow^  if  the  Plaintiffs  be  willing  to  leave  the  pur- 
.  chaser  undisturhed^  t(»  afBrw  the  aales  and  to  receive  a 
compensation  for  her  dower  instead  of  the  land  itseifi  a 
Court  of  equity  ought  never,  by  refusing  its  aid,  to 
drive  her  into  a  Court  of  law  and  compel  her  to  receive 
hef  dower  in  the  lands  themselves.    This  is  therefor^ 
a  proper  case  for  application  to  a  Court  of  Chancery. 

£•  It  is  perfectly  dear  that  the  provision  made  by 
Lewis  Hipiins  in  his  last  will  is  no  bar  to  a  claim  of 
dower  for  several  reasons^  of  which  it  will  be  necessary 
to  mention  only  two. 

1*  Jt  is  not  expressed  to  be  made  in  lien  of  dower. 

S.  It  is  not  averred  that  she  has  accepted  the  provi- 
sion and  still  enjoys  it. 

a.  It  remains  to  inquire  what  decree  the  Court  ought 
to  make  in  the  case. 

The  InBt  question  to  be  discussed  is  this:  Is  the 
I'Jaintiffy  Susanna,  entitled  both  to  dower  and  to  tlio 
provision  made  for  lier  in  the  will  of  her  late  husband? 

The  law  of  Yirgiaia  has  been  construed  to  authorize 
an  averment  that  the  provision  in  the  will  is  made  in 
lieU  of  dower>  and  to  support  fliat  averment  by  matter 
dehors  the  wilL  Bo<^  witti  the  exception  of  this  allows 
ance  to  prove  the  intenti«i  of  the  testatcHr  by  other 
testimony  than  may  be  collected  ^m  ttie  will  itself  the 
act  of  the  Yirginia  legislature  is  not  understood  in  ^ny 
respect  to  vary  the  pi^vioiisly  existing  common  lawf 

|n  t^  Cni^iah  hctoks  ther^  ai^  to  he  fo|ind  many  de* 
cisio^  in  wfajch  the  widow  hua  been  put  to  h^  election 
e^yther  to  t|#e  lier  .^ower  and  idinquish  the  pjrovisioA 
ipijfiie  for  her  in  the  wilkor  to  taike  that  peoyisiqn  and 
raMaquiah  her  do W«  These  ^pae  other  cfKW  in  vtticb 
TOIa  VK.  W 
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tifettBEKT  she  ba£t  been  permitted  to  hold  both.    The  princiglc^ 
fc  oTUEfts  ujton  whicli  these  cases  go  appeai-s  to  be  this : 

VTBEir  It  is  a  niaxioi  in  a  Court  of  equity  not  to  permit  the 
ft  OTHERS*  same  person  to  hold  under  aiid  against  a  will.  If  theiT- 
^— ^— •*— a>  fore  it  be  manifest,  from  the  face  of  the  will,  that  the 
lestattir  did  not  intend  the  provision  it  contains  (ot  his  ^ 
Widow  to  be  in  addition  to  her  dower,  but  to  be  in  lieu 
of  it;  i£  his  intention  discovered  in  other  parts  of  the 
will  must  be  defeated  by  the  allotment  of  dower  to  the 
widow,  she  must  renounce  either  her  dower,  or  the  bene- 
fit she  claims  under  the  will.  But  if  the  two  prpvisions 
may  stand  well  together,  if  it  may  fairly  be  presumed 
that  the  testator  interided  the  devise  or  bequest  to  his 
Wife  as  additional  to  her  doWer,  then  she  niay  hold  both. 

The  cases  of  Arnold  v.  Kempstead  and  wife,  of  Tilla'^ 
rael  and  lord  Galway,  and  of  Jones  v.  Collier  and 
others,  reported  by  Ambler,  are  all  cases  in  which, 
upon  flie  principle  that  has  been  stated,  the  widow  was 
put  to  her  election. 

In  the  case  under  consideration  neither  party  derives 
imy  aid  frpm  extrinsic  circumstances,  ahd  therefore  the 
case  must  depend  on  the  will  itself. 

The  value  of  the  provision  made  for  the  wife  com- 
pared with  the  whole  estate  is  not  in  proof:  but  so  fat* 
as  a  judgment  on  tliis  point  can  be  formed  bn  the  evi-^ 
dence  furnished  by  the  will  itself,  it  was  supposed  by 
him  to  be  as  ample  as  b|$  circumstances  would  justify. 

The  only  fund  provided  for  the  maintenance  and  edu- 
cation of  his  five  children  is  the  rent  of  IML  per  an- 
tium,  payable  by  Pi  R.  Fend^l.  Since  be  has  made  b 
distinct  provision  for  his  wife,  the  presumption  is  much 
against  his  intending  that  this  fund  should  be  diminish- 
ed by  b^ing  charged  with  her  dewer. 

That  part  of  the  will,  toof  which  authorizes  P.  R.  Fen- 
dall,  in  the  event  of  building  a  mill  and  not  receiving" 
from  the  sons  of  the  testator  their  half  of  its  value,  to 
hold  the  premiscss  until  the  rent  should  discharge  thMt 
debt,  indicates  an  intention  that  in  such  case  the  wfaoto 
teat  should  be  retained*    ^ 
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The  clause,  too,  directing  the  residue  uf  his  estate  to  Herbert 
be  sold  for  the  paj-ment  of  debts  is  indicative  of  an  ex-  &  oth£R$ 
pectation  that  the  property  stood  discharged  of  dower,        t. 
and  is  a  cooi{rfetc  disposition  of  his  Mhole  estate.    The     wren 
testator  appears  to  have  considered  himself  as  at  liber-  &otbeR8. 
ty  to  arrange  his  propeily  without  at^y  regard  to  the 
incumbrance  of  dower. 

Upon  this  Yiew  of  the  will  it  is  the  opinion  of  tlie 
majority  of  the  Court  that  the  testator  did  not  intend 
the  provision  made  for  bis  wife  as  additional  to  her 
dower,  and  that  she  cannot  be  permitted  to  hold  both. 

« 
She  has  not  bowever  lost  the  right  of  election.  No 
evidence  is  before  tlie  Court  that  she  has  accepted  the 
provision  of  the  will^  nor  that  she  still  enjoys  it. 
Indeed  there  is  much  reason  to  suppose  the  fact  to  be 
otherwise.  The  decree  of ,  1805  docs  not  except  the 
lands  decreed  to  her  for  life  from  its  operation,  nor  is 
the  Court  informed  by  the  evidence  that  those  lands 
were  not  sold  under  it. 

But  if  she  had  accepted  tbat  provision  and  still  en« 
joyed  it,  there  is  no  evidence  that  slie  considered  herself 
as  holding  it  in  lieu  of  dower.  On  the  contrary,  ihe 
was  in  the  actual  pei*ceptton  of  one  third  of  the  rent  ac-^ 
cruing  on  the  lease  held  by  P.  R.  Fendall;  and  in  the 
deed  executed  by  her  in  1797,  before  her  second  mar- 
riage, she  conveys  her  dower  in  the  lands  leased  to  Fen- 
dall, and  also  her  dower  in  the  lands  devised  to  her  by 
her  deceased  husband.  It  is  therefore  apparent  that 
she  never  intended  to  abandon  her  claim  to  dower. 

The  next  enquiry  to  be  made  by  the  Court  is,  tp 
w  hat  profits  is  the  FlaintifT,  Susanna,  entitled  in  conse- 
quence of  the  detention  of  dower  ? 

It  is  unnecessary  to  decide  whether,  in  genera],  a  per- 
son claiming  dower  from  a  purchaser  can  recover 
profits  which  accrued  previous  to  tlie  institution  of  her 
suit.  In  this  case  the  Plaintiir  was  in  the  actual  enjoy- 
ment of  dower.  She  received  one  third  of  the  rent  ac- 
cruing from  the  premised  for  nine  years*  She  was 
therefore  in  full  possession  of  hor  dower  ;^tate ;  and 
^hen  afterwards  the  land  was  9*M  under  a  decree  of  h 
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HEBBEBT  Ofii  and  shall  apply  to  the  Circuit  Court  to  reform  «6b 
&  oTMEBs  decree  in  tills  respect,  the  qame  oQght  to  be  done. 

WBE17  It  is  tlie  opinion  of  this  Court  that  tliere  is  no  error 
&0THEBS.  in  the  decree  of  tbe  Circuit  Court  for  the  county  of 
Alexandria  in  determining  that  tht  Plaintiff,  Susanna, 
was  entitled  to  dower  in  the  estate  of  her  late  huaband, 
I^wis  Hii^ins,  deceased,  but  that  there  is  erjnpr  in  not 
requiring  her  to  elect  betwe^  her  dower  and  the  pro- 
vision made  for  her  in  the  will  of  her  late  husband,  and 
in  not  decreeing  profits  on  the  same.  This  Court  doth 
tlierefore  reverse  and  annul  the  said  decree;  and  doth 
remand  the  cause  to  the  said  Circuit  Court  witli  in* 
structions  to  reforofi  the  said  decree  according  to  the  di- 
rections herein  contained. 

*     JouNsoN,  jr.  dissented  fhim  the  opinion  of  the  Ck>ur^ 
but  did  not  state  his  reasons. 


i,u  \  \  .,1 


1815.      THE  CARGO  OF  THE  BRIG  AUBORA,  BURN 
iseb.       Lki  S^>E,  CLAIMANT, 


V, 

THE  UNITED  STATES, 


PrtsenU:AUiht  Judges  except  T0DD9  Ji. 

The  Legisia-  THIS  was  an  appeal  from  the  sentence  of  the  dis,- 
STre^i^*  trict  Court  for  the  district  of  Orleans,  condemning  the 
n  Mt  depend  cargo  of  the  brig  Aurora,  for  having  been  imported  from 
^waSd  *:  G'^eat  Britain,  in  violation  of  the  4th  and  5th  sections 
rect  Okatevent  of  the  uon-iutercourse  act  of  JIforcA  ist,  1809,  voL  9,  jp. 
|^^^^24S,  which  it  was  contended  were  in  force  against 
eianuui^  Great  Britain,  on  the  20th  of  February,  1811,  (when 
Whcnahaetofthis  cargo  was  seized,)  by  virtue  of  the  act  o{  May 
v53v**wbl  *«^  1810,  vol.ia,  p.  186, and  the  Pre$idetd^8  prodamatu^ 
aequeot  act,  it  (^  Mrcembcr  2d,  1810. 

k  reViTcd  pre- 

citelT  ill  that       -»,  „,  <««<r«^  ^a  • 

fbrm,  and  with  By  the  4th  section  of  tlie  act  of  March  1st,  1$09,  it  is 
Sblch  u^' '  enacted, « that  from  and  after  the  20th  day  tfMuf  nexU 
at  aiemem^ut  '^  it  shall  not  be  lawful  to  ilnport  into  the  United  States 


• 
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"or  the  territories  thereof,  any  goods,  wares  or  mer     cargo 
*<  chaTidize  whatever,  from  any  j)ort  or  place  situated    of  brig 
'<  in  Great  Britain  or  Ireland,  or  in  any  of  thecilDnies   aurora 
'^or  dependencies  of  Great  Britain,  nor  from  any  port        v. 
'•^or  place  situated  in  France,  or  in  any  of  her  colonies  v.stat&s; 

*^  or  dependencies,  nor  from  any  poi*t  or  place  in  the  — — ^ 

'^  actual  possession  of  either  Great  Britain  or  France.**  when  u  «jiiri 

The  noD-inter- 

By  the  5th  section  of  the  ftameact  it  is  enacted,  <<  that  eoane  aetcf 
**  whenever  any  article  or  articles,  tie  imjiortation  of  J^»™^*»|.*^» 
<<  which  is  prohibited  by  this  act,  shall,  after  the  Wth  of  Tuie  aet  oT' 
*^  May  J  be  imported  into  the  United  States  or  the  ter-  -^y  *f  '•w. 
"ritories  thereof,  contrary  to  the  true  intent  and  mean-  dene«*proSii^ 
**  ing  of  this  act,**  «  all  such  articles**  «  shall  be  for-  mationofNov. 
« felted.**  ^'J^VS 

Tired  on  the  da 
^  of  Fcbruftiy, 

By  the!  1th  section  of  the  same  act,  it  is  provided,  J*^^-      .  . 
^*  that  the  President  of  the  United  States  be,  and  he  here-  ^l  neeeMit 
^*  by  is  authorized,  in  case  either  France  or  Great  Bri-  to  itiite  any 
«  tain  shall  go  revoke  or  modify  her  edicts,  as  that  they  ^*,tiJ^the 
<<  shall  cease  to  violate  the   neutral  commerce  of  the  defence  of  <hc 
«*  United  States,  to  declare  tlie  same  by  proclamation ;  ci"*""""- 
«  after  which  the  trade  suspended  by  this  act  and  by ' 
**  the  act  laying  an  embargo**  &c.  «  may  be  renewed 
<^  with  the  nation  so  doing.** 

This  act  was  to  continue  in  force  only  to  tlie  end  of  the 
then  next  session  of  Congress,  but  the  5d,  Mh,  5th,  rith, 
7th,  8th,  9th,  10th,  11th,  17th  and  18th  sections  were, 
by  the  act  of  June  28th,  1809,  continued  to  the  end  of 
the  next  session. 

On  the  19th  of  April,  1809,  in  consef[uenee  of  the  ar-  ^ 

rangement  with  Mr.  Erskine,  the  President  issued  his 
proclamation  declaring  that  Great  Britain  had  so  re- 
voked her  edicts,  &c.  whereby  the  law  ceased  to  op^*- 
rate  against  her.  But  in  consequence  of  the  disavowal 
of  Mr.  Erskine*s  arrangement  by  the  British  govern- 
mept^  that  proclamation  was  afterwards  revoke^ 

The  act  of  1st  of  March,  1809,  expired  with  the  ses- 
sion of  Congress,  on  the  1st  of  May,  1810,  on  which 
day*  Congress  passed  an  act,  rvd.  IO5  p.  1^6, J  the  4th 
Section  of  which  enacted,  <<  tnat  in  case  either  Great 
^  Britain  or  France  sball^  before  the  third  day  of  March 
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CAjiQO    <fnext,  so  revoke  or  modify  her  edicts,  as  ilmlttliey 

OF  BUG   ^  shall  cease  to  vicdate  the  neatral  commerce  of  the  Umt* 

AUBORA    <«  ed  tftateS)  which  fact  the  President  of  the  United 

V.        «<  States  shsdl  declare  by  proclamation,  and  if  the  other 

U.STATB8.  «  nation  shall  not  within  three  months  thereafter  so  re- 

«  voke  or  modify  her  edicts  in  like  manner,  then  the 

« third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
«  and  eighteenth  sections  of  the  act^  entitted  **  An  act 
« to  intei^ict  the  commercial  intercourse  between  the 
«<  United  States  *and  Great  Britain  and  France,  and 
« their  dependencies,  and  for  other  purposes,"  sball^ 
«  fcom  and  after  the  expiration  of  three  months  from 
<<  the  date  of  the  proclamation  aforesaid  be  revived,  and 
<<  have  full  force  and  effect,  so  far  as  relates  to  the  do- 
<«  minions,  colonies,  and  dependencie43  of  the  nation  thus 
«  refusing  or  neglecting  to  revoke  or  modify  her  edicts 
't  in  manner  aforrsaid.  And  the  restrictions  imposed 
«  by  this  act,  shall,  from  the  date  of  siich  proclamatioB 
ft  cease  and  be  discontinued  in  reliction  to  the  nation 
*(  revoking  or  modifying  her  decrees  in  manner  afore- 


On  the  ^d  of  November,  1810,  the  President  issued 
his  proclamation,  declaring  that  France  had  so  revoked 
or  modified  her  edicts,  as  that  they  ceased  to  violate  the 
neutral  commerce  of  tiie  United  States. 

By  the  act  of  JUdrch  2d,  18ii,  vol.  10,  p.  SM,  sec.  1, 
it  is  enacted,  «<  that  no  vessel  owned  wholly  by  a  citizen 
<^  or  citizens  of  the  United  States,  which  shall  have  de- 
*'  parted  from  a  British  port  prior  to  the  2d  day  of  Fe- 
<*  bruary,  1811,  and  no  merchandize  owned  wholly  by 
<'  a  citizen  or  citizens  of  tlie  United  States,  imported  in 
(<  such  vessel,  shall  be  liable  to  seizure  or  forfeiture,  on 
<(  account  of  any  infraction,  or  presumed  infraction  of 
« the  provisions  of  the  act  to  which  this  is  a  supfle* 
'<  ment,''  (tite  act  of  May  ist,  |L8I0.) 

Tha  2d  section  provides  that  in  cfm  Bv^ti  Bntaifi 
shoultno  revoke  or  modify  her  edicts,  &c.  the  t^resident 
shall  declare  the  same  by  proclwiKtiQiD. 

The  sd  Miction  enacts,  U^it  W&i  tbe  pnociifmBfim 
afiiresaid  ««  sImU  ha^  been  iwied#  th#  jseF^isal  piwi-; 
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^i  18th  sections  of  tbe  act»  entitled  <«  An  act  to  interdict,'^  tknki 

<<  &c«  (the  act  of  March  ±hU  1809,)  <'  shall  have  fall  of  brio 

Offeree,  and  be  immediatelj  carried  into  effect  against  aohorA 
^«  Great  Britain,  bet*  colonies  and  dependencies*"  t. 

tr.STATES. 

The  Aurora  cleared  oot  from  Liverpaol  on  the  llth *^ — 

of  December,  1810,  sailed  on  tbe  10th,  and  arrived  at 
New  Orleans,  between  the  2d  and  the  20th  of  Febru- 
ar/,  1811.  The  President's  proclamation  of  2d  of  Nor* 
1810,  was  known  in  liverpool  on  the  18th  of  Decem- 
ber. 

Jo8l£FH  R.  hxQKRAojjLffor  JlpptUanU 

Here  was  no  iiitent  to  violate  the  law*  The  vessel 
cleared  out  before  tbe  proclamation  was  known  in  Li- 
l^erpool,  and  a  knowledge  of  that  fact  is  not  brought 
home  to  her*  But  if  it  had  been,  it  was  impossible  for 
her  to  know  whether  Great  Britain  would  not,  before 
the  2d  of  February,  revoke  her  obnoxious  orders  in 
council,  so  that  the  law  wduld  never  come  into  ope- 
Iration,  even  if  the  President  couldi  by  proclamation, 
call  it  into  existence*  And  the  law,  if  it  should  take  . 
Meet,  wa^  not  to  go  into  operation  until  <<  the  20th  oj 
May  next*^  When  was  tiie  20th  of  May  next  ?  If  the 
law  was  revived  by  the  proclamation,  it  could  notbere^ 
yived  until  the  2d  of  February,  1811;  It  was  to  be 
c<visidered  as  being  re-enacted  on  that  day.  The  20tli 
of  May  next,  therefore  meant  to  the  20th  of  May,  1811* 
The  words  of  the  act  of  May  1st,  1810,  are,  <<  shall 
^*  from  and  after  the  expiration  of  tiiree  months  from  the 
<«  date*  Of  the  proclamation  aforesaid,  be  revived,  and 
v<  have  full  force  and  effect*''  The  provision  that  it 
should  beg^n  to  operate  on  the  20th  of  May  next,  was 
as  much  a  part  of  the  law  as  any  other  of  its  provisions* 
It  was  the  intention  of  the  legislature,  that  some  warn- 
ing should  be  giyen  to  the  citizens  of  the  United  States^ 
60  that  they  might  by  possibility  avoid  forfeiture  dnder 
it.  But  if  that  provision  be  not  adopted  as  well  as  the 
others,  it  was  impossible  to  avoid  the  penalties  of  the 
law ;  for  until  the  2d  of  February,  it  would  at  all  events 
be  lawful  to  import,  and  until  aft^r  that  day  it  would  be 
impossible  to  know  that  QreBt  Britain  had  not  revoked 
her  edicts,  so  that  if  the  law  was  to  take  effect  on  that 
ATOIi.  VIL  50 
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CAUGO     day,  it  would  be  imposBible  for  the  most  innocent  Md 
OF  MUio   most  wary  to  escape  punishment. 

▲USOBA 

V.  This  could  not  have  been  the  intention  of  the  legisla- 
i7.ftTATS8*  ture.  Effect  oug^t*  if  possible,  to  be  given  to  the  words, 
(^Ur  the  Mth  cf  May  next ;  and  the  most  matured  con- 
struction is  that  the  legislature  meant  the  20th  of  May 
next  following  the  day,,  when  the  act  should  become  ab« 
solute,  by  the  happening  of  the  contingency  on  which 
its  Existence  was  to  depend.  A  contrary  construction 
would  attribute  to  the  legislature  the  most  flagrant  in* 
justice  ;  that  of  punishing  a  man  under  a  law  of  which 
it  was  igipossible  he  should  have  had  a  Ignowledge. 

Whoever  heard  of  a  conditional  peAal  law,  the  con- 
dition of  which  was  to  be  decided  by  the  party,  and 
which  it  was  impossible  for  him  to  decide  until  after 
the  law  became  absolute  ?  The  President  was  not  au- 
thoriased  to  decide  it*  Every  man  was  to  ascertain  the 
fact  for  himself. 

But  Congress  could  not  transfer  the  legislative  pow- 
er tr>  the  President.  To  make  the  revival  of  a  law  de- 
pend upon  the 'President's  prorlamation,  is  to  give  to 
that  proclamation  the  force  of  a  law.  Congress  meant 
ti  reserveto  themselves  the  power  of  ascertaining  when 
the  condition  shoald  have  been  performed.  This  is  to. 
be  inferred  from  the  act  of  March  2d,  1811,  by  which 
it  is  enacted,  t-iiat  until  Great  Britain  shall  so  revoke 
her  edicts,  &c,  and  until  tliat  fact  shall  be  proclaimed 
by  the  President,  the  enumerated  sections  of  the  act  of 
*  March  1st,  1809,  inierdicHng,  ^c.  «  9haU  have  full  force 
and  be  (L  e.  shcM  be)  immediately  carried  into  effect.' 
These  esipressions  strongly  imply  that  those  sections  of 
tbo  act  were  not  already  in  full  force,  and  hud  Tiot  hee» 
c2M*ried  into  effect 

But  the  1st  section  of  the  act  of  March  2d,  iSll,  fro- 
tects  from  forfeiture  all  American  vessels  and  good9f 
which  sailed  from  Oreat  Britain  before  the  2d  of  Fcbrtt* 
s^y.  The  information  in  this  case  does  not  deny'tlMit 
tlie  (l^ida  are  bona  fide  American  property ;  and  the  an- 
swer of  Bumside  calls  the  Aim>ra  an  American  Brig — 
speaks  of  the  return  voyage,  and  states  himself  to  -be 
of  Mw  OHeans.    The  bill  of  lading  is  also  on  acconnt 
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and  risk  of  on  Jtmtriean  cUix>en.    It  is  therefore  to  be     CAmeo 
inferred^  that  the  property  was  Americaiiy  and  therefore   or  brio 
not  liable  to  forfeiture.  jluboka 

John  Law^  contra.  v.states. 

The  proclamation  was  known  in  Liverpool  three  days 
before  the  Aurora '  sailed,  and  mnst  be  presumed  to 
have  been  known  by  the  master. 

The  fMh  e/Mnf  referred  to  in  the  act,  was  the  20th 
of  May 9 1809,  wnich  had  passed  when  the  law  of  May 
Ist^lSlOy  was  enacted,  and  when  the  act  of  March  Ist, 
1809,  ex] 


The  legislatare  meant  to  revive  the  law  as  it  ex- 
isted on  the  day  of  its  expiration.  The  words  after  the 
Mth  of  May  nextf  were  at  that  time  of  no  effect,  and 
were  as  inoperative  as  if  they  had  been  expunged  from 
the  law« 

The  legislature  did  not  tranrfer  any  power  of  legis- 
lation to  the  President  They  only  prescribed  the  evt* 
dence  which  should  be  admitted  of  a  fact,  upon  which 
the  law  should  go  into  effect. 

The  evidence  is  not  sufficient  to  show  .the  cargo  to  be 
American  property. 

Feb.  26t&..,  JoHNsoK,  J.  delivered  the  opinion  of  the 
Conrt  as  follows : 

This  is  an  appeal  from  a  decision  of  the  district  Court 
of  Orleans,  on  a  Ubel  preferred  against  the  goods  in 
question,  under  the  non-intercourse  acts  of  March  1st, 
1809,  and  May  1st,  1810. 

These  goods  were  claimed  by  Robert  Bumside,  a 
t^itizen  of  Orleans,  as  his  property,  and  the  material 
questions  in  the  cause  are,  ,     « 

ist  Is  the  property  American,  in  which  case  it  is  ex- 
dnij^Md  fipom  fbl^iture,  by  a  subsequent  law^  viz.  of 
MaSrelr  M,  iSlt. 


aat  SUFBEMB  COUEY  U.  S; 

c^«oo        9d;  Was  the  act  (rf*  1st  Afarcb,  iaQ9»  revived  by  Umi 

or  BRIG    President's  ppuclamatioii  at  all,  and  if  revived^  did  it 

^uROE4    commence  its  o|ieration  on  the  Sd  Fehruaryy  or  on  the 

-d.       20th  May  fpllpwing,  the  time  of  issuing  tliat  procla- 

f  .iTATBs.  mation* 

On  the  question  othci^  the  Court  are  of  opinion,  that 
the  evidei|ce  is  not  sufficient  to  prove  the  property  Ame-; 
rican.  The  national  charactejr  of  the  property  tbe 
Claimant  might  easily  have  established  by  his  corres- 
pondence, and  the  examination  of  witnesses  in  Eurape. 
No  such  evidence  is  resorted  to.  The  bill  of  lading 
alone  ifi  resorted  to,  on  which  it  i^  said  to  be  shipped  on 
"  account  of  a  citizen  of  the  United  States,  and  consigBr 

ed  to^  Burnside^  but  the  name  of  the  owner  is  not  in- 
serted. Here  again  the  defect  of  evidence  may  have 
been  supplied  by  evidence  who  this  citizeii  was,  but  na 
such  evidence  is  adduced, 

In  tlie  examination  ^of  the  two  clerks  of  John  Rasov 
k  Co.  of  Liverpool,  it  is  simply  stated,  that  these  goods 
were  shipped  by  John  Riclianlsan,  of  Liverpool,  but  on 
wjiose  account  they  do  not  state,  nor  does  it  appeal*  t^at 
the^  wei»  examiued  to  tlmt  point. 

Upon  the  whole,  we  are  of  opinion,  that  the  absence 
pf  proof  which  might  ^o  easily  have  been  supplied,  will 
authorize  a  conclusion,  that  the  property  was  not  Am^ 
fican. 

On  the  second  point,  we  can  see  no  sufficient  reasMv 
why  the  legislature  should  not  exercise  its  discretion 
in  reviving  the  act  of  March  1st,  4309,  either  expressly 
or  conditionally,  as  their  judgmeiU  should  direct  The 
^9th  section  of  that  a<^t  declanug  that  it  should  continue 
in  force  to  a  certain  time,  apd  no  longer,  a>uld  not  re- 
strict their  power  of  extending  its  operation,  without 
limitation  upon  the  occurcence  pf  aiiy  subsequent  com- 
bination of  eypntq. 

Oh  the  question  when  the  operation  of  the  4tli  sec- 
tion of  the  act  should  commence,  we  are  of  ppinion  that 
by  reyiyijng  an  act,  the  legislatiure  miist  be  understood 
to  give  it,  from  the  time  of  its  revival,  pre(jsely  that 
fprce  and  effect  which  it  had  at  tbf  monien^  when  it  ex- 
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l^red.    And  that  a  saspeiided  operation  to  the  80th     caboa 
liay^  vould  be  wholly  loconsislent  with  th^  words  op  brio 
made  use  oC  in  the  4th  section  of  the  act  of  May,  1810,  avbob^ 
viz.   «  shall  be  revived  aad  have  full  force  and  opera-  .    v. 
tion,"  and  therefore^  that  its  oper|itio|i  commenced  on  v.stati^^ 
the  dd  Fek  ISll.  

Som^  objections  have  been  made  to  the  sufficiency  of 
|he  lib^Iy  because  it  doe^  nut  negative  the  fact  of  Auieri- 
onn  property.  Bot  on  that  subject,  we  are  of  opinion, 
that  in  no  case  pfui  it  be  necessary  to  sfkte  in  a  libel, 
any  fact  which  consiitntes  the  defence  of  the  Claimant, 
or  a  ground  of  exception  of  the  operation  of  the  law  on 
which  Uie  libel  is  founded* 
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flbsenl....LiviHGSTON,  A  and  Todd,  /, 

THIS  was  an  appeal  from  flie  sentence  of  the  dis«  Wmt^  the 
irict  Court  for  the  district  of  Orleans,  (exercising  the  gjjjj^  .^^ 
jurisdiction  of  a  Circuit  Court  of  the  United  States,)  Mxti^intothe 
condemning^  the  schooner  Hoppet  and  her  cargo  as  for-  ^?|^.  ^^*^ 
feited  to  the  United  States  under  the  act  of  congress  j^T^ne""^^ 
of  March  !#  1809,  voL  9,  p.  S^s,  entitled  <<  An  act  to  «st,  re^port. 
^  interdict  the  commercial  intercourse  between  the  Uni-  jj^*  ^J^ 
^<  ted  Stales  and  Great  Britain  and  France  and  their  aoid  to  a  mcr- 
f<  dependencies,  and  for  other  purposes.**  ^*J^  ^a^ 

thenee  export- 

The  4th  section  of  that  act  makes  it  unlawful  <«to«itoNewOr. 
<«  import  into  the  United  States  or  the  territories  there-  iST'o^ufn 
^  of,  fnnn  any  foreign  port  or  place  whatever,  any  of  thataet  of 
*•  goods,  wares  or  merchandize  whatever,  being  of  the  SSS^rJfe^ 
ff  growth,  produce  or  manufiidure  of  France  or  of  any  of  tore  imder  °' 
f <  her  colonies  or  dependencies^^  or  of  any  country  in  5**^2!in 
the  possession  of  France.  '  thSi'ta^" 

admindtj  fi>r 

By  the  5th  section  it  is  enacted,  w  that  whenever  any  J>,SuoISSi  a 
5 <  article  w  articles,  the  importation  of  whicli  is  proliibi-  MbuMitiai  !" 
^  ted  by  this  act^shall^  aQer  the  20ih  of  May,  be  imiwrt-  «»«^*«*  ^ 
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scuooNER  ^  ed  into  the  United  States  or  the  tferrttotieti  Umko^ 

]iopl*£T   **  contrarj  to  the  true  intent  and  meaning  of  this  ict/' 

He  cABoo  **  such  artiiclcsy  as  well  as  all  other  articlea  on  beard  ^ 

r.        **  same  sliip  or  vi'ssel  belonging  to  tha  oWner  of  snch 

V.8TATBS.  **  prohibited  aiiaclcS)  shall  be  forfeited*^ 


the  offeuce.  A 
genenl  refer- 
cnee  to  the 
provnoQftof 
tbe  statute  m 
not  wiffieient 
If  the  informa- 
CMMi  be  defec- 
tive in  that 
respeet,  the 
defect  is  not 
cored  b^  evi- 
dence of  the 
facts  omitted 
to  be  averred 
in  tfie  iiifor- 
inauon. 
The  decree 
muet  be  se- 
ciindam  aUe- 
Sata,  M  well 
as  secundani 
Vrohata. 


S4 
44 
44 
« 


And  bj  the  6th  section  it  is  enacted^  *'  that  if  any  arti« 
cle  or  articles,  the  importation  of  which  is  prohibited 
by  this  act»  alrall,  after  the  2etb  of  May,  be  put  on 
board  of  any  sMp  or  vessel/^  •<  with  intention  to  im» 
port  the  same  Itito  the  United  States  or  tiie  tendttliies 
thereof,  contrary  to  tbe  true  intent  and  iBeamng  •  of 
this  act,  an  4  with  the  kMwtedge  of  the  owner  or  mtm- 
ter  of  such  ship  or  vessel  <<such  ship  or  vessel 
shall  be  forfeited.'^ 


Tlie  inforraation  against  tbe  vessel  did  not  aver  that 
the  goods  were  put  on  board  die  vessel  with  intention 
to  import  the  same  Into  the  United  States  or  the  terri- 
tories thereof  contrary  to  the  act,  wUh  the  knowledge  of 
the  owner  or  master  of  the  vessd ;  nor  did  the  informa- 
tion against  the  cargo  state  that  such  of  the  goods  as 
were  not  prohiMted  belonged  to  the  otvner  of  the  prMMted 
goods ;  but  both  informations  averred^  generally  that  the 
gt)ods  were  imported  contrary  to  the  >th>  5th  and  6th 
sections  of  tiie  act 

It  appeared  from  the  evidence  and  admissions  in  the 
case  that  the  wines,  which  constituted  the  principal 
part  of  the  cargo,  were  the  produce  of  Prance,  and  had 
been  8hipped  from  New  York  to  the  Danish  Istand  of 
St.  Bartholomev^  s,  where  they  were  purchased  by  a 
merchant  of  that  place  and  shipped  to  New  Orleans; 
It  did  not  appear  certainly  whether  they  had  been  im- 
ported into  New  Ycvk  since  the  20th  of  May,  referred 
to  in  the  act  of  Congress. 

Harpeb^  for  tl\e  AppetiimtSf 

Contended  that  it  was  probable  from  all  the  ciMOm- 
stances  that  the  wines  ha;d  b^n  itnported  into  tfatt'  UniCed 
States  before  the  prohibition,  and  if  so  the^  had  h«$tMie 
incorporated  witli  the  general  commerce  of  the  country, 
and  hail  lost  their  national  char^dei^  as  Freuoh'^'VMlnce. 
He  also  insisted  eri  tfae^d^f^t  in  tiie  infiMllslKbAl^  as 
stated  above. 
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PiNKKETf  JUtorne^  Oeneralf  and  Ljlw,  cmilra»  schookee 

UOPFET 

The  letter  of  tlie  law  is  too  plain  to  acimit  of  conatruc-  &  cargo 
ttun.    These  wines  never  could  cease  to  be  the  jiroduce        v. 
of  France,    They  were  imported  from  a  foreign  place  u.states. 

into  a  territory  of  the  United  States  during  the  pruhibi 

taon  by  law.    If  they  had  acquired  an  American  char- 

acter^  it  was  lost  by  receiving  the  drawback.    It  does 

not  appear  that  they  were  imported  into  New  York 

before  the  prohibition.     If  they  had  been^  the  pro'if 

wsaa  so  easy^  that  the  want  of  it  creates  the  stt^ungest  . 

presumption  that  the  fact  was  not  so. 

The  intent  is  only  to  be  known  by  the  act  of  the  own- 
ers. They  li^ere  bound  to  know  tlie  laws  of  the  country 
to  which  they  were  trading.  It  is  sufficient  for  the 
Unitefl  States  to  prove  a  knowledge  that  the  goods  wore 
put  on  board  for  that  voyage. 

Ftb.  S7t&....MiiJtsHAi4Ly  Ch.  J.  delivered  the  opinion 
•f  the  Court  as  follows : 

» 

This  is  an  appeal  from  a  sentence  of  the  Court  for 
the  district  of  Oijeaus  condemning  the  schooner  Uopp.t 
and  her  cargo,  as  forfeited  to  i^\t  United  States  for  viu- 
laiing  the  non-intercourse  law. 

In  the  fUstrict  Court  two  informations  were  filed  by 
the  attorney  for  the  United  States,  one  claiming  the  * 
ship  as  being  forfeited^  and  the  other  claiming  the  cargo. 
Objections  have  been  made  to  each  of  these  informations 
which  will  be  separately  considered. 

The  information  against  the  vessel  charges  in  sub- 
stance, that  while  tlie  act,  entitled  «  An  act  to  interdict 
cammercial  intercourse,''  &c.  was  in  force,  certain  goods 
of  the  growth,  produce,  or  manufacture  of  France,  were 
imported  into  the  United  States,  to  wit :  into  the  port 
of  New  Orleans,  in  the  said  vessel  from  some  foreigtt 
port  or  place,>to  wit:  from  St.  Bartholomews  contrary 
to,  and  4n  violation  of  the  4th,  5th  and  6th  sections  of 
the  act.  By  reason  of  which,  and  by  virtue  of  the  act 
of  congress,  entitled  <<Anact,  &c.  the  said  vessel  her 
tuckle,  appn^rel  and  furniture  have  become  forfeited  to 
the  United  States. 


sit  SUPREME  COURT  U.  & 

i'cHoowKE     The  charge  contained  in  this  infornationt  and  Um$ 

HOPPET   only  charge  it  contains  i8»  an  importation  into  the  Uni- 

k  CARGO  ted  Statee  of  certain  prohibited  articles  while  the  pro- 

V.        hibitory  act  wa^  in  force.    How  far  does  this  crime  af* 

u.STATBs.  feet  the  vessel  7 

This  question  nlnst  be  answered  by  ihe  law.  The 
6th  section  of  the  act  enacts  in  siibMaMe»  that  if  any  ar- 
ticle»  the  importation  of  which  ib  prohibited^  shall  be  pat 
on  board  of  any  ship,  &c.  with  intention  to  import  the 
same  into  the  United  States  or  the  terriferies  thereof^ 
contrary  to  the  true  intent  and  meaning  of  this  act,  and 
with  the  knewUdge  of  the  owner  or  master  of  such  shipi 
ftc4  such  ship,  &C.  shall  be  forfeited. 

This  is  tlie  only  section  of  the  act  which  imposes  & 
forfeiture  on  the  vessel.  It  will  be  perceived  that  thef 
(!rinie  consists  in  the  prohibited  articles  being  laden  on 
board  a  ship  with  iMttnt  to  be  impcMrted  into  the  United 
States,  and  with  the  knowkdge  of  the  owner  or  mastei^of 
the  vesseL  A  union  of  a  lading  with  the  intention  tA>  im^ 
port,  and  with  the  knowledge  of  theowher  or  master.,  isne* 
cessary  to  constitute  the  crime.  Without  these  essen- 
tial ingredients,  the  particular  offence^  which  alone  in^ 
c.urs  a  forfeiture,  cannot  be  committed. 

In  the  information  under  consideration  neither  of 
these  oflTenoes  i^  charged.  It  is  neitlier  alleged  that  the 
prohibited  goods  were-  put  oh  board  the  ship  with  inten- 
tion to  be  imported  into  the  United  States,  nor  with  thci 
knowledge  of  the  owner  t»r  mai^ter. 

The  information  against  tte  cai^  charges  in  sub- 
stance, that  certain  prohUiited  aitides  and  certain  other 
articles  not  stated  to  be  prohibited^  were  brought  into  the 
United  States,  to  wit:  into  the  port  of  New  Orleans,  while 
the  act,  entitled  '^  An  act  to  interdict  commerciiil  inter- 
course" &C.  was  in  force,  from  some  foreign  port  mr 
place,  by  reason  of  which^  and  by  virtue  of  theact^  the 
whole  cargo  of  the  H oppet  has  become  forfeited. 

The  6th  section  of  tlie  act,  under  which  thid  prosecu- 
tion was  sustained,  inflicts  forfisiture  on  the  prohibited 
ilrticles  imported  contrary  to  law,  and  also  on  ^  all 
other  articles  on  board  the  same  ship  or  vessd,  boaty 
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4*alt  or  carriage,  belonging  to  the  owner  of  such  prohibi-  schoonbr 
iied  articles.  ^  hoppet 

&  CARGO 

The  ittnoeeni  artides  are  liable  to  forfeiture  only  where        v. 
they  belong  to  the  owner  of  the  prohibited  articles.    It  is  u.states. 
this  association,  and  tliis  alone,  wbicli  constitutes  their  ' 
crime.    Their  being  in  the  f>ame  vessel  exposes  them  to 
no  forfeiture  unless  they  belong  to  the  same  person. 

In  the  case  under  consideration,  the  information  doeii 
not  allege  that  the  innocent  and  the  prohibited  articles 
did  not  belong  to  tlie  aame  person. 

The  first  question  made  for  the  consideration  of  the 
Court  is  this ; — Will  this  information  support  a  sen- 
tence of  condeiimatioii  pronounced  against  the  vessel 
and  the  Innocent  part  of  the  cargo  ? 

That  the  information  states  a  case  by  which  no  for- 
feiture of  the  sliip  or  the  innocent  part  of  the  cargo  has 
been  incurred,  unleds  its  defectiveness  be  cured  by  the 
allegation  that  the  act  Was  done  contrary  to,  and  in  vio^ 
lation  of  the  provisions  of  the  statute,  has  been  already 
fully  shown. 

It  is  not  controverted  that  in  all  proceedings  in  Courts 
of  common  law,  either  against  the  person  or  the  .thing 
for  penalties  or  forfeitures,  the  allegation  that  the  act 
charged  was  committed  in  violatian  of  law,  or  of  the 
provisions  of  a  particular  statute  will  not  justify  con* 
demnatioii,  unless,  independent  of  this  allegation,  a  case 
be  stated  which  shows  that  the  law  has  been  violated^ 
The  reference  to  the  statate  may  direct  the  attention  of 
the  Court,  and  of  the  accused,  to  the  particular  statute 
by  which  the  prosecution  is  to  be  sustained,  but  forms 
no  part  of  the  description  of  the  offence.  The  impor- 
iance  of  this  principle  to  a  fair  administration  of  justice, 
to  that  certainty  introduced  and  demanded  by  the  free 
genius  of  our  institutions  in  idl  prosecution^  for  offen^ 
ces  against  the  laws,  is  too  apparent  to  require  elucidiK 
tion,  and  the  principle  itself  is  too  familiar  not  to  sug- 
gest itself  to  every  gentleman  of  the  profession. 

Does  this  rule  apply  to  information  in  a  Court  of 
admiralty? 
VOL.  VK  M 


»i  SUIHEME  COVRT  IJ.  8. 

9cniMKinsB  It  h  not  conteiiMl  that  all  those  tecbnicalBkelveaivVeli 
HOFFET   are  unimportant  in  theoifeelvesy  and  standing  only  CNiiira- 

&  CABG0  cedents  of  which  the  reason  cannot  be  discemedy  should 
V.        he  tranqilanted  from  the  Courts  of  conunon  law  into 

r.iTaTSs*  the  Courts  of  admiralty.    But  a  rale  so  essential  (o  jns- 

— — .— —  tice  and  fair  proceeding  as  that  whid  reqaires  a  aah- 
stantial  statement  of  the  offence  upon  which  die  prosecu- 
tion t»  founded^  must  be  the  rule  of  eveiy  Court  where 
justice  is  the  object^  and  cannot  be  satisfied  by  a  gener- 
al reference  to  the  provisions  of  a  statute.  It  would 
reqidre  a  series  of  dear  and  unequtrocal  precedents  to 
show  that  this  nile  is  dispensed  with  m  Courts  of 
admiralty,  sitting  for  the  trial  of  offences  against  muni- 
cipal law. 

It  is^  upon  these  and  other  reasons,  the  opinion  of  the 
Court,  that  the  information  is  not  made  goed  by  the  alle- 
gation that  the  offence  was  committed  agaipst  the  provi- 
sions of  certain  sections  of  the  act  of  congrtDSsu 

Is  it  cored  by  any  evidence  showing  th&t  in  point 
of  feet  the  vessel  and  cargo  are  HaUe  to  forfeiture  ? 


The  rule  that  a  man  shall  not  be  charged  with 
crime  and  convicted  of  another,  may  sometinies  cover 
real  guilt,  but  its  observanoe  is  essential  to  the  presa*- 
nation  ofinnocaice.  It  is  only  a  modiflcatfan  oi  this 
rule,  that  the  accusation  on  which  the  prosecution  n 
founded,  should  state  the  crime  which  is  to  be  proved^ 
«md  state  sudh  a  crime  as  will  justify  the  judgment  to  be 
pronounced. 

The  reasons  fbr  this  rule  afe, 

Ist.  That  the  party  accused  nmy  know  againrt  what 
charge  to  dfirect  his  def^ice. 

ed.  Thiht  the  Court  may  see  with  jitdleial  eyeu  that 
the'fact^  alleged  to  have  been  committed,  is  an  albmce 
against  the  laws,  and  'may  also  diseem  tite  punishment 
annexed  by  law  to  the  specific  oflbice.  These  reasoan 
apply  to  prosecutions  in  Courts  of  admiralty  with  s» 
much  force  as  to  presecutions  in  other  Courts:  It  is 
thetefei^  a  maxtoi  of  the^ivil  la(W Hiata  deeree  must  be 
MCttiufomab^istoasweUassecuiMbmprofiato,    ftwoMi 
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seem  la  be  a  maxim  esseatial  to  the  due  administration  scHoonaa 
of  justice  in  all  courts.  hoppet 

*       ^  &  CARGO 

It  is  the  Opinion  of  the  Court  that  this  information        v. 
will  not  justify  a  sentence  condemning  the  schooner  u.states; 

Hoppet  and  that  part  of  her  cargo  which  is  not  alleged  ^.— . 

to»  he  of  the  growth^  produce^  or  manufacture  of  either 
France  or  Great  Britain^  or  the  deiiendencies  of  either 
eif  those  powers^  whatever  tbe/od  may  be. 

There  are  certain  wines  imported  in  this  vessel  al- 
leged to  beof  the  growth,  produce^  or  manufacture  of 
France*  Tnese  wines  were  exported  from  the  United 
States  to  St  Bartholomews^  where  they  were  purchased 
by  the  consignee  and  shipped  to  New  Orleans.  It  is 
^contended,  that  having  been  imported  into  the  United 
States^  previous  to  the  passage  of  the  non-intercourse 
laWf  their  exportation  and  re-importation  does  not  sub- 
ject them  to  the  penalties  of  that  law.  But  the  Court  is 
unanimously  of  opinion  that  they  come  completely  witli- 
in  the  prov&nons  of  the  act  of  congress. 

It  is  the  opinioB  of  the  Courts  that  there  is  no  error  iu 
that  part  of  the  sentence  of  the  djstrict  Court  of  Orleans, 
which  condemns  the  wines  in  the  information  mention- 
ed as  forfeited  to  the  United  States,  but  that  there  is  er- 
ror m  that  part  of  the  sentence  which  condemns  the  • 
schooner  Hoppet  and  the  residue  of  her  cargo. 

This  Court  doth  therefore  adjudge  and  order  that  so 
much  of  the  sentence  of  the  district  Court  as  condemns 
the  schooner  Hoppet  ^nd  the  thirty -five  hogsheads  of 
molasses,  five  bari^s  of  molasses,  twelve  dozen  of  cocoa 
nuts  and  twelve  pounds  of  starch,  part  of  the  cargo  of 
the  said  schooner,  be  and  tlie  same  is  hereby  reversed 
and  annulled ;  and  the  said  sentence,  as  to  the  residue  of 
the  carg»,  is  in  all  things  affirmed. 
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1819.  THE  &IUTUAL  ASSURANCE  SOCIETT 

I*.       164.  ^* 

KORN  AND  WISEMILLEB. 


^6M>it....WA$BuraT0ir,  J. 

The  propric.  ERROR  to  the  Circuit  Court  for  the  distpict  of 
tdn  of  bwiid-  Coluiiibiay  sittinfT  at  Alexandria. 

mgi  m  Ales-  ^ 

aiium,iniared 

^Uie  nciety.  The  Mutual  ABSurancc  Society  against  fife,  &c.  was, 
JJ^'^Jj^lJj^  incorporated  by  an  aqt  of  the  legislature  of  Virginia  in 

scmWyofVir.  1795. 
fpom  pMKd  in 

tubsequent  According  to  the  original  plan  of  the  institotron  the 
mnuUtiona  ofhouses  in  the  towns  and  country  were  blended  together 
pay  *Mr?dd^  '**  ®"®  general  mass^  and  were  mutually  pledged  to  each 
tionai  premi.  other,  to  make  good  the  losses  which  might  be  respec- 

of  bt^oiKl  nc- 

evdiiH^to  Ac  In  January,  1805,  the  legislature  of  Virginia,  at  the 
tiona  dtim.  wquest  of  the  society,  passed  a  law  changing  the  ori- 
ginal plan  of  the  institutipn,  by  separating  the  town 
buildings  from  those  in  the  country,  and  making  th^ 
town  buildings  liable  only  for  town  losses,  and  the 
country  buildings  for  country  lasses.  This  law  direct- 
ed that  there  should  be  a  re-raluation  of  the  buildings 
which'  had  been  previously  insured ;  and  authorized  the 
society,  as  in  the  first  instance,  to  fix  the  rates  of  haz- 
Urd,  anid  make  such  by-laws,  rules  and  regulations  as 
they  might  think  proper. 

The  society  was  aiitliorized  to  recover  its  debts  by 
'  vnotiofif  in  a  summary  manner. 

Under  the  act  of  180S  the  society  made  a  new  tariff 
of  rates  of  hazard. 

The  houses  of  the  Ikfendants  were  re- valued  voder 
tlie  act  The  re*valuation  was  less  than  the  origindl 
valuation;  but  the  rate  of  hazard,  or  in  other  w^^ 
{he  premium  for  the  insurance,  was  increased  imd^  Ap 
iicw  regulation. 
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By  the  third  sectioii  of  a  by-law  of  the  society  made  mvtvai. 
in  January,  1805,  under  the  authority  of  their  original  assv.3o'y. 
act  of  incorporation  and  of  the  act  of  1 805,  it  is  enacted,        v.    *' 
<«  that  if  the  re- valuation  of  any  boilding  shall  prove  it   kobn  & 
^f  to  be  of  less  value  than  that  at  which  it  was  insured,  wisbmiv 
*f  there  shall  be  no  demand  against  the  society  of  resti-     lbb. 
**  tution  of  any  part  of  the  premium  which  may  have  - 
^' been  paid,  and  the  proprietor  of^such  building  shall 
**pay  Me  oddtliORa^  frtmvum  Tif  the  materials  of  which 
*^  his  building  be  erected,  or  its  contiguity  require  it) 
«« which  aeecrding  to  the  new  rates  cf  hwxari  ought  to  be 

In  July,  1805,  the  Defendants;^  Korn  and  Wisemiller, 
agreeably  to  a  form  prescribed  by  the  society,  made  a 
declaration,  under  their  hands  and  seals,  a^*  follows ; 
<<  We  do  hereby  declare  and  affirm,  that  we  hold  the 
<^  abovementioned  bidldings,  with  the  land  on  which 
^*  they  stand,  in  fee  simple,  and  that  they  are  not,  nor 
«<  abadl  be  insured  elsewhere,  and  that  we  mfl  oiule,  oh- 
<«  serve  and  adhere  to  the  constitution,,  rules  and  regu- 
<<  lations,  which  are  already  established,  or  may  here- 
*f  after  be  established  by  a  majority  of  the  insured,  pr&- 
i^  sent  in  person  or  by  representatives,  or  by  the  ma^ 
<<  jdrity  of.  the  property  insured,  represented  either  by 
<^the  persons  themselves,  or  their  proxy  duly  autho-  ' 
«<  rized,  or  their  deputy,  as  established  by  law,  at  any 
<<  general  meeting  to  be  held  by  the  said  assurance^  so? 
<f  ciety ;  or  w)iich  are  or  hereafter  may  be  established 
^  <f  by  the  president  and  directors  of  the  society.'^ 

To  this  declaration  were  annexed  a  plat,  description 
and  new  valuation  of  the  bmldings  insured. 

The  bnUdings  bad  been  originally  insured  by  the  De-^ 
fendants  in  the  year  1796. 

The  sum  now  claimed  of  the  Defendants  was  for  the 
addUumal  premium  arising  out  of  the  increased  rates  ef 
haxard  according  to  the  new  regulations,  made  in  Janua- 
ry, 1805. 

SwANF,/or  the  Plaintiffs  in  error. 

This  case  diifers  from  that  of  Jttkinsmh  fanie.  'ro^  6^ 
jp«  90% J  which  Wfl^  foe  an  additional  jpr^mium  occasion; 


I     _ 
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MUTI7AL  ed  by  the  mcreaud  valmatm  rf  iJm  hiiMtiy  ■■■tWnktor 
asbu.so'y.  tbe  additional  preflumn  upoD  the  new  rolet  of  haaard. 

V. 

K<niN  &       In  Uie  fof  mer  case  between  tbeae  same  paitaea  {multt 

wiasMU-  vcL  6,  p.  ±92J  it  was  decided  bj  thia  Court  that  tb» 

i^Btt.      proprietors  of  houses  ia  Alexaadi-iaf  still  contin^ 

members  of  the  SfMeftj,  notwithstanding  their  aepara* 

tion  from  the  state  of  Virginia^  and  were  hound  by  aft 

tbe  by-Uws  and  rc^ubitioBS  of  the  society. 

The  only  remaining  question  is  whether  the  Befen^ 
dants  are  liable  for  tlie  new  rates  of  premium.  It  wan 
just  that  the  old  members  and  the  new  should  stand  an 
tbe  same  gronnd  and  pay  the  same  rates  of  premiam 
where  the  risk  was  the  same.  This  point  has  nefer 
beeq  disputed  in  Yii^nia. 


C*  Lbb^  emtra. 

The  former  case  has  settled  the  point  that  the  Defcn- 
dants  are  bound  by  their  originid  contract  in  1796. 
Tbe  legislature  bad  no  right  to  alter  or  vacate  that 
contract  l^re  was  nothing  unjust  or  hard  in  the 
case.  The  additional  premium  ougl^  to  be  confined  to 
cases  of  excess  upon  re-valuation. 

SwAKTT^  in  replf. 

The  act  of  assembly  of  1805  was  passed  at  the  re- 
cfuest  of  the  society,  of  whish  the  Defendants  were  mem-  ' 
bera,  and  bound  by  the  acts  of  the  majority. 

Mirch  dd...  JoHirsoir,  X  delivered  the  opinion  of  the 
Court  as  follows : 

In  the  case  decided  between  Atkinson  and  these 
Phiintiffs,  February  term,  1810,  the  question  arose  on 
the  construction  of  the  7th  section  of  the  act  of  iM5, 
and  the  additional  premium  in  that  case  was  imposed 
upon  a  re-valuation  without  relation  to  a  change  in  the 
rates  of  premium,  but  resulting  from  the  increased  vata- 
atfon. 

In  this  case  the  suhil  demanded  arises  from  the 
charrges  made  in  the  rates  of  pvennnm^  arising  fiKmi  a 
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variation  «f  rkk ;  te^Njudize  which  the  8th  article  of  mittital 
the  present  rales  of  the  society  requires  an  additional  per  Assr.  so'r. 
centage  to  be  paid  by  the  present  members  of  the  com-        v. 
panyy  in  coBfbrmitjr  to  whatsis  to  be  imposed  «pon  sob-  kobh  & 
4equ<$nt  applicants  for  insurance.    And  it  is  contended  wisem ii.* 
th»t  tiie  contract  being  complete  between  the  parties,     Ibiu^ 
the  insurers  cannot  add  to  the  consideration  to  be  paid 
for  insurance. '  In  general  tiiis  doctrine  is  unqnestiona- 
Uy  correct,  b«t  pixmiiar  circnrostances  except  this  from 
onlinary  cases.     This  subject  was  considered  in  the 
quoted  case  decided  between  titese  same  parties  in  Febru- 
ary»  1810.    It  is  there  laid  down,  and  on  reflection  we 
are  confirmed  in  the  opinion,  that  in  the  capacity  of  an 
individnal  of  the  body  coi^rate  the  Defendants  are 
bound  by  the  by-laws  of  the  society  as  fhr  as  is  con- 
wient  wMi  the  nature  of  its  institution. 

This  case  is  witinn  the  4th  section  of  the  8th  article 
of  those  by-laws,  and  therefore  the  judgment  below 
ought  to  hare  been  for  the  Piainttirs. 

Judgment  rtvened. 


WEBSTER  AND  FdRD  v.  BOBAN. 


1813< 


F«b.       SM. 


Prt$eni„.jm  fht  Judges  txcepi  Todd,  J. 

ERROR  to  the  Circuit  Court  for  the  district  ofupooaMkof 
Columbia,  in  a  special  action  on  the  case,  by  the  Plain-  *?^  JJ  JJJf- 
tJHs  in  error,  against  the  Defendant  in  error,  for  not  pay-  J^  be  oL 
ing  the  purchase  money  for  a  house  sold  by  the  Plain-  the  parehMer 
tiffs  to  the  Defendant,  at  public  auction.  »  da^re 

hnnotes  irith 

111*  premises  were  publicly  advertised,  and  set  up  at ^[^8^^  ,^ 
auction,  by  a  licensed  auctioneer.    On  the  day  of  sale,  ke  ^haii  fidt 
certain  wHtten  articles,  purporting  to  exhibit  the  l^mis,  J^twHie  5d 
were  read  aloud  by  the  auctioneer  in  the  presence  and  day%  then  Uie 
tearing  of  the  Defendant  and  others  assembled  upon  jajj  to  be  re- 
th»t  occasion,  and  the  p^r  was  also  handi^l  roand  "S^J^ 
Wi  read'by  those  present.    Of  those  articles,  three  *»*  if«*»* 
only  tequif^  notice.  32?  ^^"^ 
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ifvfiBSTBR      Art.  Isty  declares  that  the  hightet  bidder  shall  be  tii^ 
&  voim    purchaser. 

uoBAK.  Art  Si,  requires  that  the  purchaser  should  secure 
—  ■^—  the  purchase  maney^  with  interest  included^  by  his  pro- 
maiauiD  an  missory  notes^  with  two  approved  tndorsers^  payable  in 
H^«^foJ  s«  *™i  twelve  months. 

A  breiieh  ot' 

^uureSi  -^^  ^^^*  declares  that  the  purchase  shall  be  allowed 
aiuiihaiTe  ss-  <<  thirty  days  to  comply  with  the  3d  aiiiicley  at  which 
«^Mn<^^,  "  time,  (in  case  of  compliance,)  he  shall  receive  a  good 
^^.vendee  **  ^^d  Complete  title  to  the  property.  On  failing  to  com- 
ahouid  in-  «  ply  within  the  SO  days,  the  property  then  to  be  re* 
SS!^'todLr "  »®'*  ®n  account  of  the  first  purchaser." 

■  doed,  and 

Sr^*"&SS**     "^^^  premises  were  struck  off  to  the  Defendant,  as 
^'^^       '  the  highest  bidder,  at  the  price  of  4,000  dollars ;  w^herc- 
upon  the  auctioneer,  in  the  presence  of  tlie  Defendant* 
signed  a  certificate,  at  the  foot  of  the  articles  of  sde^  de- 
claring him  to  be  the  purchaser  at  that  price. 

An  attorney  was  employed  to  draw  a  deed  of  bargain 
and  sale,  and  received  instructions  for  that  piirpo^ey 
both  from  the  Plaintifis  and  Def^d^nt^  the  draft  of 
the  deed,  with  blanks  for  tlie  date  and  the  name  of  the 

Erantee,  was  presented  to  the  Defendant,  and  left  with 
im  for  inspection ;  after  examining  it,  he  returned  it  to 
the  attorney,  requesting  him  to  insert  his,  the  Defen* 
daats,  name  in  the  proper  blanks,  which  he  accordingly 
did.  This  drauglit  of  the  deed  recited  the  title  of  the 
PlaintifTSf  and  that  the  Defendant,  being  the  highest 
bidder,  had  purchased  the  premises  at  the  sum  of  4f,00tf 
dollars,  which  he  had  secured  to  be  paid  to  the  Pl^ntifPs, 
Siccording  to  the  terms  of  sale. 

The  breach  of  the  agreement  alleged  in  the  declaration, 
was,  that  the  Defendant  had  failed  to  give  his  promissory 
notes  within  the  30  days,  or  at  any  time  afterwards. 

The  Court  below  decided  that  the  PlaintiflTs  could 
midntain  no  action  upon  the  contrafct,  withont  first  re- 
>^ovting  to  a  re-saU  and  ascertaining  the  deficit. 

JoiTBs,  for  the  PlatnUffii  tn^rror^  contended^ 

1.  That  the  remedy  by  a  re-sale^  was  camdlatiTe^ 
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imd  djd  not  take  away  the  right  of  action  for  a  breach  wbbstMA 
of  the  original  contract  &  fobd 


T. 


fti  That  the  draiiglit  of  the  deed  (as  to  its  collateral  hobait* 
effect)  as  written  evidence  of  the  agreement)  having 
been  authenticated  hy  an  art  *  equivalent  to  signing^ 
imported  a  substantive  and  positive  agreement  to  go 
on  with  the  contract,  and  to  complete  the  purchase,  and 
was  not  subject  to  be  explained  or  controlled  by  tiie 
original  termsa 

The  authority  t6  contract,  ha  said,  might  be  by  pil^ 
rol,  although  the  contract  mOst  be  in  writing.  Roberts 
on  frauds,  i±t,^8ugden  oi^  VendorSj  ^•— Hoban  gave 
the  attorney  verbal  authority  to  draw  the  deed,  which 
amounts  to  ah  agreement  in  writing  signed. 

There  was  no  argument  for  the  Defendant  in  error. 

Mareh  S(L.««Livi]fGSToK,  J.  delivered  the  opinion  of' 
the  Court  as  follows : 

4 

If  there  ever  existed  a  valid  agreement  between  theM 
parties  in  relation  to  the  house  in  qnestion,  on  which 
the  Court  gives  no  opinion^  the  terms  of  it  must  be 
Sunlit  for  in  the  articles  exhibited  by  the  auctioneer,  at 
the  tTme  of  sale.  Of  these,  two  only  bear  on  this  case* 
Thf^se  were,  «<  that  the  purchaser  should  secure  the  pur- 
*«  ch«i«c  money  with  interest  by  His  promissory  notes^ 
<<  with  two  approved  indorscrs,  payable  in  6  and  i% 
M  months^' — and  <<  tliatthe  purchaser  sh  uld  be  allowed 
*<*  thirty  days  to  comply  witli  these  terms,  at  which 
*<  tipie,  in  case  of  complianre,  he  was  to  r  cei  ve  a  good 
<^  and  cc^mplete  title  to  the  property,  and  on  failing  to 
**  comply  within  the  tliirty  dayd,  the  property  ^as  then 
^  to  be  Tt-sM  on  acdomt  of  thejird  purchaser  J* 

The  Plaintiffs  offered  no  evidence  of  any  re-sale,  or 
of  any  deficiency  arising  thereon,  but  contended,  that 
the  remedy  by  a  re-sale  was  merely  cumulative,  and 
did  not  take  away  the  right  of  action  against  the  De- 
fendant^  for  his  violation  of  the  contract-^^uch  Is  not 
the  opinion  of  this  Court  The  vendee,  by  the  terms  of 
tele,  had  an  option  of  taking  the  estate  after  it  was  bid 
off  to  him,  and  in  case  of  refusal,  of  having  it  sold  again 
VOLi  VIL  53 
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tTEBSTEB  OH  his  oecaunt— 4t  migU  ham  produced  more  tlMoi  t^n 
ft  Mho  the  first  sale,  in  which  case  the  surplus  woidd  have 
belonged  to  him;  or  the  same  price  might  have  been  ob- 
tained, and  then  he  woidd  have  lost  nothing — or  it 
might  have  sold  for  less,  and  then  by  paying  the  dif- 
ference which  wiMdd  have  formed  his  whole  loss,  he 
would  not  have  been  exposed^  as  he  must  be,  if  this  ac- 
tion proceeds  to  have  damages  assessed  i^nst  him, 
by  some  uncertain  and  arbitrary  or  unsatisfactory  rule, 
which  might  be  adopted  by  a  jury.  Of  these  advan- 
vantages  which  were  reserved  to  him  by  the  terms  of 
the  anctton,  the  Plaintiff  had  no  right  to  deprive  fainu 
The  CooK  is  forther  of  opinion,  that  notUng  which  was 
dene  after  the  sale,  at  all  varied  the  right  of  the  parties. 
The  judgment  below  is  afirmed  with  costs. 


1813.        THE  MARYLAND  INSURANCE  COMPANT^s 


Xfafvh        3d. 


V. 

WOOD. 


The  irtter  of  ERROR  to  the  Circuit  Court  for  tiie  didtriet  of 
Mr.  Merry  to  Maryland,  in  an  action  of  covenamt  on  a  policy  upon 
the  •eeretarj  the  schooiier  William  and  Mary  ^  at  and  from  Balti* 
mh^  April! "  "®**  ^  JUgttira,  with  liberty  of  on«  other  neigWbor- 
1804.  extend.  <«ing  port»  aud  at  and  from  them  or  eithar  of  thmn  back 
lid  rf  c*!^  *^  Baltimore''— «*  Warranted  by  the  assured  to  be  aa 
^oa,  tbe  order  ^*  Aikierican  bottonit  proof  of  Which  to  be  requirjMl  m 
of  the  lord.  <Kihe  United  States  only,'' 

df  theadrairal- 

trofthesthaf    The  formfiT  judgment  of  the  CtKHit  Co«u^  in  thia 
r^Si^'^  ^**®»  having  been  reversed  (see  anle,  vol.  e,  p.  «9,)  anA 
bioeiude  of  the  cause  remanded  for  a  new  trials  the  verdict  and  judg- 
2Jj23^*'n>e'*«^»»^fwntnfavorofthe<nriginalI^         The 
^^'     Befendaats,  took  only  one  hill  of  escept^s  wMeh  sta- 
ted the  etecutioii  of  the  poUcy,  the  saiSng  of  tiie  vesod 
wiA  proper  documenta  a9  an  American  bottom  irmii 
Baltimore  on  the  8th  of  Atech^  1906,  upoti  the  Toytg^ 
insured  J  her  ^rival  off  Laguira  on  the  2Mi  of  Ab 
sfcide  mouthy  where  die  renmiaed  thi«e  days  lf(ying  ^K 
and  on,  vainly  6nd€»vorii«  to  obtain  perbiiision.tQ  fStt* 
fer  the  port,  and  on  the  3iat  sailed  towards  Ite  pcM  of 
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AiBSterdui,  in  the  Island  of  Currafoai  by  the  direct  biabt^d* 
and .  accustomed  route^  with  a  view  and  intention  of  ins.  co.' 
aflcertainittg  by  enquiry  of  British  ships  of  war,  or  v. 
<^er  vesacH  whether  the  port  of  Amsterdam  wa^  then  wood* 
in  a  atate  of  Uockade»  and  to  enter  it  if  it  should  not 
be  Uockaded^  but  if  it  should  be  blockaded^  not  to  at* 
tempt  to  enter  it*  but  to  jMroceed  to  St  Thomas's  or  Por- 
to Rico.  That  Amsterdam  was  a  neighboring  port  to 
Laguira^  being  disti^t  about  147  miles.  That  wheji 
she  approached  Amsterdam,  being  distant  about  SO 
miles,  the  master  discovered  a  British  vessel  at  the  dis- 
tance of  2t  miles,  whereupon  he  altered  the  course  of 
the  schooner,  and  stood  directly  towards  the  British 
vesB^l  for  the  purpose  of  inquiring  whether  Amsterdam 
was  still  in  a  state  of  blockade ;  that  while  so  standing 
for  the  British  vessel,  which  was  a  frigate  then  actually 
supporting  the  blockade  of  the  port  of  AmsterdaiPf  the 
sch(K)ner  was  captured  by  the  frigate  and  sent  into  Ja- 
maica, and  there  condemned  for  breach  of  the  blockade 
of  the  port  of  Amsterdam,  whereby  she  was  wholly  lost 
to  the  Plaiatiff.  That  on  the  16th  of  May,  1805,  the 
Plaintiff  having  received  intelligence  of  the  capture, 
abandoned  the  vessel  in  due  time  to  the  underwriters, 
who  refused  to  accept  the  abandonment. 

That  on  the  97th  of  October,  1805,  the  govemnHAit 
of  the  United  States  made  to  the  British  government,- 
through  its  charge  d'affairs  in  the  United  States,  a 
representation  on  the  subject  of  a  blockade,  then  recent- 
ly notified,  of  the  Islands  of  Martinique  and  Gaudalope; 
which  representation  is  set  forth  at  large  in  the  bill  of 
exceptions,  being  a  letter  from  Mr.  Madison,  then  Se- 
cretary of  state,  to  Mr.  Thornton,  the  British  charge 
d'affairs,  dated  the  27th  of  October,  1803. 

That  on  the  5th  of  January,  1804,  the  British  gov- 
ernment, in  consequence  of  that  representation,  issued  an 
order  to  its  commanding  naval  oflBc^r  in  tiie  West  In- 
dies and  to  its  Courts  of  vice  admiralty  there,  relative 
to  the  blockade  of  Martinique  and  Gaudalope;  which 
onder  ia  as  follows : 

^Admiralty  qfftccy  5th  January,  1804, 
SIR, 

J^avii^  communicated  tQ  the  lonls  of  the  adnuiralty^ 
lord  Hawkesbnry^s  letter  of  the  2.1^1  ult.  enclosing  the 
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iCAmT'D.  copy  of  a  despatch,  which  his  lonl^hip  had  received  from 
INS.  CO.    Mr.  Thornton,  his  majesty^s  charge  d'afiairs  in  Ameri- 
V,        ca,  on  the  subject  of  tlie  blf»ckade  of  the  Islands  of  Mar^ 
WOOD*     tinique,  and  Gaudalope,  together  with  the  report  of  the 
'^mr^  advocate  general  thei^eupon,    I  have  their  lordships' 
commands  to  acquaint  you  for  his  lordships'  information 
that  they  have  sent  orders  to  commodore  Hood   not  to 
consider  nny  blockade  of  those  Islands  aa  existing  un- 
less in  respect  of  particular  ports  ^hich  maybe  actually 
invested,  and  Oien  dot  to  capture  vessels  bound  to  such 
ports  ttnl'*88  they  shall  have  been  previously « warned 
not  to  enter  them ;  and  that  they  have  also  sent  the  ne- 
cessary directions  on  the  subject  to  the  judges  of  the^ 
vice  admiralty  Courts  in  the  West  Indies  and  America. 

I  am,  &c.  ^ 

EVAN  NEPEAJy, 
peori^  Hammond,  Esq.'' 

That  on  the  12th  of  April,  1804,  the  British  govern- 
ment, by  its  minister  plenipotentiary  in  the  United  States, 
communicated  the  aforesaid  order  to  the  gtivemment  of 
the  United  States  who  caused  it  to  be  immediately  pub- 
lished in  the  public  newspapers. 

T'hat  on  tlie  same  l«th  of  April,  1804,  the  said  Britisb 
minister  plenipotentiary  officially  m^e  knoiiTi  to  thegoF- 
emment  of  the  United  States,  that  the  siege  of  the  island 
of  Curra^a  had  been  conveKed  into  a  blockade,  which 
communication  wa^  as  follows : 

f<  Mr,  Mtrryto  Mr.  Madisofu 

WaghingUm,  April  12th,  1804,. 

em, 

I  have  the  honor  to  acquaint  you  that  I  have  just 
received  a  letter  from  rear  admiral,  sir  John  Duck- 
worth, commander  in  chief  of  his  majesty^s  squadron 
at  Jamaica,  dated  the  second  of  last  month,  in  which  be 
desires  |ne  tp  communicate  to  the  government  of  the 
United  States,  that  he  has  found  it  expedient  for  I* 
majesty's  service  to  convert  the  ^iege,  which  he  latdy 
attempted  of  Cifrrafoa  into  a  blocka4e  of  thai  Island. 
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I  camiot  doubt,  m,  that  this  blockade  will  be  con-  makt'o» 
ducted  coaformably  to  the  instructions  which^  (as  I  have   ihs.  co* 
the  honor  to  acquaint  yon  in  another  letter  of  this  datei)        v* 
have  been  recently  sent  on  this  subject,'  to  the  comman-     wood. 
derin  chief  of  his  majesty's  forces,  and  to  the  judges  of 
the  vice  admiralty  Courts  in  the  West  Indies,  should 
the  smalioess  of  Itie  Island  of  Currafoa  still  i*ender  ne^ 
cessary  any  distinction  6f  the  inrestment  being  oonfined 
to  particular  ports. 

I  have  the  honor  to  be,  &c. 
ANT.  MERRY/' 

That  Travers,  the  master  of  the  schooner  William 
and  Mary,  heard  a  report  at  Baltimore,  before  he  sail- 
ed, that  Amsterdam  was  in  a  state  of  blockade ;  and  that 
he  was  informed,  before  he  sailed  from  Baltimore,  by 
the  master  of  an  American  vessel,  that  about  four  months 
before  the  time  of  giving  that  information,  he  arrived 
with  his  vessel  near  the  port  of  Amsterdam,  and  there 
met  with  a  squadron  of  British  ships  of  war  then  block- 
ading that  port,  and  was  warned  off  by  the  commander 
of  the  squadron,  with  his  register  endorsed  in  the  ususd 
manner. 

That  Trarors  in  the  couese  of  his  voyage  fell  in  with 
a  strong  French  squadron  in  lat.  15,  long.  63,  which 
was  sailing  westward.  That  tlie  port  of  Anisterdam  is 
in  lat.  It  deg.  55.min.— long.  68. 

9 

That  while  laying  off  Laguira  to  endeavor  to  obtain 
permission  to  enter  the  port,  or  to  anchor  his  vessel,  he 
was  informed  by  a  merchant  at  Laguira,  to  whom  be 
]|ad  been  introduced  by  a  letter,  and  through  whom  he 
made  application  for  permission  as  aforesaid,  that  the 
port  of  Amsterdam  was  then  free  from  blockade ;  and  was 
advised  by  the  said  merchant  to  proceed  thither  with  his 
vessel — that  the  port  of  Laguira  and  all  tlie  ports  on  the 
Spanish  main  were  then  shut  against  foreigners^  where- 
by he  was  prevented  from  going  on  shore  and  from  mak- 
ing enquiries  otherwise  than  by  writing  from  his  vessel 
to  some  person  on  shore. 

That  the  Island  of&uenos  Ayres  was  titon  a  dependency 
of  Cnrra^a^  distant  firom  it  aliout  twenty  mileseast^  and 


40<  SUPREME  CdURT,  U.  & 

mabt'd.  18  a  small  island  kaving  no  portj  coccepl  a  p«mM«u1 
urs.  GO.   about  tlie  middle  of  its  ieagth  oa  the  tast  sida^  wWei^ 
V.       there  was  a  small  battery  and  military  paaL    TkiSt 
WOOD,    the  croizii^  ground  of  vessels  bkckadiiig  Cunofoaf 
—— .._  was  between  that  Island  and  Buenos  Ayyea,  whidi  latter 
was  included  in  the  blockade^  as  were  also  aU  the  other 
ports  ofthe  Island  of  Curra^oa.  That  Travers  did  not  at- 
tempt to  enter  the  port  of  Amsterdam^  nor  sail  towards  it 
witli  an  intention  of  entering  it  if  blockaded,  but  merely  for 
the  purpose  of  ascertaining,  by  any  lawful  and  proper 
means  in  his  power,  whether  it  was  still  in  a  state  of 
blockade,  of  entering  it  if  it  was  not,  and  of  proceed- 
ing elsewhere  if  it  was. 

That  when  he  sailed  from  Laguira  as  aforesaid  he  hadj 
from  the  facts  and  circumstances  above  mQntioned*  rea- 
sonable ground  of  belief  that  the  blockade  had  ceaaed» 
and  had  no  means  of  obtaining  any  further  informatibn 
on  the  subject  at  any  neighboring  port  or  place. 

IffLereupon  the  Plaintiff  prayed  the  Court  to  instruct 
the  jury  tl>at  if  they  believed  the  matters  so  given  in 
evidence  by  him,  then  his  right  of  recovery  in  this  ac- 
tion is  not  affected  by  the  conduct  of  Travers  in  pro- 
ceeding as  aforesaid  from  Laguira  towards  Amsterdam 
for  the  purposes  aforesaid,  which  instruction  the  Court 
gave,  and  also  the  further  direction^  that  if  they  should 
believe  that  Travers  intended,  while  at  Laguira,  to  vio- 
late  the  blockade  of  Amsterdam,  and  attempted  it  by 
sailing  towards  that  port,  and  within  the  limits  of  the 
cruizing  ground ;  in  such  case  his  conduct  was  unlaw- 
ful ;  and  tlie  Defendants  were  thereby  discharged  Crooi 
any  responsibility  jupon  the  policy. 

To  this  instruction  the  Defendants  excepted  and 
.  brought  their  writ  of  error. 

Mautin,  for  Plaintiffs  in  error. 

When  this  case  was  here  before  It  was  erroneously 
supposed  that  the  order  of  the  5th  of  January^  i9(M^ 
applied  to  the  Island  of  Curra^oa,  as  well  as  to  thpsa  of 
Gaudalope  and  Martinique.  It  was  not  until  the  iiSth 
of  April  following^  that  the  bhKkade.of  CnrrMNlt  was 
notified  to  our  govemmeut  by  Mr.  Mdvy,  jdl»  giVflfl 


pebbhart  term  isia.  ^ 

Aif  opMofi  (ii«t  the  flmwr  order  wMld  ke  escfendedto  maet'd. 

this  blockade.    But  it  is  oowtely  his  tfmum;  he  had  no  iks.  oo^ 
authority  to  bind  his  government  upon  that  subject;        t>. 
and  his  opinion  could  not  justify  the  master  of  this  ves-     wood. 
sel  in  going  to  tjbe  fclodcaiing  aqaadronrfer  information. 


If  he  acted  upon  the  iafonnation  of  the  minister  he 
acted  at  his  perU.  5,  Rob.  74^,  254* — X^  Bob.  144.  The 
JVI)plaiiw-^S,  Mb.  93.  He  ought  to  hatw  called  at  But- 
nos  .tfyres  for  information.^~Par/!e»  408,  9,  JUdrahiall,  321. 

LimrGSTON,  /.  Thought  this  case  could  not  be  dis- 
tii^idied  from  the  one  which  was  here  before.  It 
appears  to  be  only  an  application  to  this  Court  to  re- 
verse its  own  decision. 

Stobt^  J.  Thought  the  letter  of  Mr.  Merry  was 
condusive  upon  the  subject. 

JoHFsoiry  /•  It  does  not  appear  to  bis  so  dear  a  ctee 
as  the  other. 

Mabshaiji^  Ch.  X  had  formed  no  opinion  upon  thfls 
case.    It  seemed  to  him  to  be  dtffiMvnt  from  the  other. 

HaHpi^r^  far  the  D^mdatU  in  error,  requested  that 
the  opinion  df  the  Coiirt  might  be  given  in  writing. 

Mabshau^  CIuJ.  I  und^stand  tiie  opinion  of  the 
Cowt  1x>  be,  that  the  letter  of  Mr*  Merry  puts  the  case 
on  the  same  ground  as  if  the  blockade  had  been  of  Mar- 
tinique or  Gaadalope. 

HinnBR.  That  is,  diat  it  extended  to  this  case  t&e 
benefit  of  the  order  of  the  5th  of  January,  1804'. 

MabshasIi,  CA.  /.    I  so  understand  it 

lavmoBT^^y  J.  Afterwards  ddivered  the  opinion 
of  the  Court  m  writing,  as  follows : 


It  is  tne  o^ion  of  the  Court,  that  the  communication 
of  the  Brittah  minisler  to  Hie  American  government  on 
the  12th  of  April,  1804^,  relative  to  the  blockade  of  Cur- 
ira^eta,  ftiriiMl64«sufiteieat  excuse  for  the  assured's  pro- 
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mart'o.  ceedin^  towards  that  laland  for  the  purpose  of  ettqairuig 
INS.  €0.   as  to  its  continvance,  and  that  his  doing  so  was  no  tio-* 
V*        lation  of  his  neutrality. 


woon. 


The  Court  dees  not  mean  to  be  understood  as  giv^ 
ing  any  opinion  on  the  effect  of  such  conduct  if  no  such 
communication  bad  been  made. 

The  judgment  of  the  Circuit  Court  is  affirmed  mth 

costs. 


±HU.  FERGUSON  V.  HARWGOD- 

Mseni,.„Toiiiif  J. 

ERROR  to  the  Circuit  Cowrt  for  the  dlatrltt  of 
gji^J*^^  Columbia^  sitting  at  Washington,  in  an  action  of  as- 
At  Uie  foot  of  sumpgUf  brought  by  Harwood  %igainst  Fe rgusoii,  to  re^ 
•  P«P«f  P«f-  cover  the  value  of  three  hogsheads  of  tobacco,  upon  the 
SSi^  "SiifoUowing  agreement^  (aftor  describing  the  hogsheads 
«*tlie  aforego-by  their  numbers,  marks  and  weights)  viz. 

^Ih^'^U^  ''  ^PPfr  MaarOrimmgh,  June  16th,  1S08. 

&  tf  L^jSS.  Received  of  Walter  W.  Harwood,  as  one  of  the  ad- 
chief  j(mic<s  ministrators  of  William  Eversfield  Barry,  deceased,  in 
^^jf;^"^  part  of  ray  claim  againsUaid  estate,  the  three  hogsheads 
eertifj  that  of  crop  tobacco  US  above  stated*  to  be  allowed  p.  ct 
•?<*  rf^  ^^^  highest  six  month's  credit  price  at  this  place  during 
ciSAfain due  that  time  after  the  rescinding  of  the  embargo.  I  have 
form  of  law,  it  put  into  the  hands  of  the  af  >i^said  Walter*  W.  Harwood 
roi^^^^e  a  *>o»d  of  conveyance  given  by  Elisha  Berry  to  his  son, 
paper  so  oeiti- William  E.  Berry,  datod  March  IMh,  179^,  for  the 
*«*  ^'jj^^  purpose  of  recovering  tiie  property  therein  mrtntioned 
^^SLedins»  in  HOW  depending  in  a  suit  in  Prkice  George/s  county 
theoaK^andU  Court  If  the  proportv  is  n<it  recovered  in  the  afort- 
^^t.  ""  said  bond  of  conveyance  I  hereby  hind  myself,  my 
But  if  the  vri*  heirs,  executors  and  administrators  to  return  the  above 
do  nS'ljS?^  three  hogsheads  of  tobacco,  with  *«K^  J,«teres^o^tho 


to  be  a  reSr^  value  thereof  in  money,  to  the  aforesaid  Walter  W.  Har 

bat  a  mere  ^Qod,  or  to  bis  heirs  or  assigns. 

mftotetex-  (Signed)       ENOB  D.  FERGUSON/' 


tSfbn  ibis  a|a;reeiiieQt  the  Plaihtiff  dedared  that  where-  FBBovsoir 
aa  the  said  Walter,  as  one  of  tlie  acliniiiistratorsy  &c*       ib, 

0>         at delirefed  ib  the  said  Knotf  in  part  of  his  HAiiiriHili* 

claim,  kc.  three  hogsheads  of  crop  tobacco,  (dc scribing-^ ^^.^^ 

them)  he^  the  s^&id  E^os  to  be  allowed  per  cent,  tliet  efor  M^eted  from 
the  highest  six  month's  cfedit  price,  kc.    And  w  hci^as  ^  oS^it'if 

also  the  said  £nos  at on — =^  put  into  the  hands  of  not  aduiinibl* 

the  aforesaid  Walter,  a  bond  of  conversance,  &r.  for  the  J  «*w«nfce. 
piirpose  of  enabling  the  said  Wfilt^r  to  recover,  and  of  immilteri!?  " 
recovering  the  property  in  the  said  bond  mrntioned,  a^<***»n* 
Suit  for  the  recovery  whereof  was  then  depending  in  SJI^Sftltebon^ 
tte  county  Court  of  Pnhce  George's  county,  ih  the  state  Mact. 
of  Maryland,  the  Said  Enos  then  and  there  in  consider-  J^„*J^  ^ 
ation  of  the  premises  and  the  delivery  of  the  three  hogs-  (then^^aio 
heads  of  tobacco  as  aforesaid,  promised  and  undertook  ^  •"■t^^*  « 
and  bound  himself,  his  heirs,  executors  and  adrainistra-  agree^^re- 
tors  to  return  the  three  hogsheads  of  tobacco  aforesaid  ^^^d  to  the  as. 
with  legal  interest,  or  the  value  thereof  in  money,  io  fJS^c^^tf 
the  aforesaid  Walter  or  to  his  heirs  or  assigns,  if  the  the  property 
property  in  the  aforesaid  bond  of  cohveyarire  mention-  *l|j^^^^^  ^ 
ed  was  ilot  recovered  in  the  suit  then  as  aforesaid  de-  the  bond^  it^ 
pending  for  the  recovery  thereof;  and  the  said  Walter  efficient  fop 
arers  that  the  property  ih  the  said  bond  tnentioned  was  ^  ^sST^^lS 
not  recoMrtd  from  the  said  Elisha  Berry  in  the  suit  so  the  aiHgnor 
us  (^bresaid  depending  for  the  recovery  thereof  but  that  JJSS^o'^^iJfSJS' 
judfifroent  was  given  for  and  in  favf)r  of  the  said  Elisha  toaverthatthe 
in  said  suUf  whereof,  and  of  all  M^hich  premises,  the{J^*^y  J^ 
said  Eiios  afterwards  had  notice,  whmby  he  became  ^  ibT'a^ 
liable,  to  return  the  said  tobacco  with  legal  interest  dr  vhieh  vm 
to  pay  the  value  thereof  in  current  tooney  of  the  United  ffe  ij^c^ 
States,  which  value  the  said  Walter  avers  to  be  180  was  mad*  to 
dollars,  whereof  the  said  EnoS  had  notice^  &C4 

There  was  also  a  count  in  the  declaration  for  mohey 
had  and  received. 

Upon  the  trial  of  the  general  issue  the  Defendant, 
Ferguson,  tooi^  three  bills  of  exceptions. 

The  first  bill  of  exceptions  was  to  the  admissioil  in  evi- 
dence  of  an  exemplification  of  the  record  of  asuit  in  Prince 
George's  county  Court,  which  was  certified  as  follows : 

'« I  hereby  certity  that  the  aforegoing  is  truly  taken 
from  the  record  ^  hroceedinga  of  Prince  Qeorfe'^ 
VOL.  VII.  5S 
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MROcsoir  coonty  Court,  and  in  testimony  thereof  I  do  hereto  atib- 
V.        scribe  my  name  and  affix  tke  seal  of  the  said  counlj 
HARWooo.  Coiirty  this  third  day  of  January,  in  the  year  of  onr 
'     Lord  one  thousand  eight  hundred  and  eleven. 

JOHN  READ  MAGRUDER,  Jr.  Clk.'' 

The  seal  of  the  county  Court  ^as  annexed  with  the- 
regular  certificate  of  the  chief  judge  of  the  Court  that 
the  attestation  of  the  clerk  was  in  d  ue  form  of  law. 

The  objection  to  this  exemplification  was  that  it  did 
not  apprar  by  the  certifirate  of  the  clerk  to  be  a  full 
\  cop}'  of  the  record  of  all  the  proceedings  in  the  case. 

/  The  practice  of  the  clerk  of  the  Circuit  Court  for  the 
county  of  Washington,  in  the  district  of  Columbia^  was 
to  ceKify  tliat  the  **  foregoing  is  truly  taken  and  copied 
from  the  proceedings,'^  &c. 

The  second  hill  of  exceptions  stated  that  the  Plaintiff 
having  read  to  the  jury  the  evidence  mentioned  in  the 
first  bill  of  exceptions,  and  which  had  been  permitted 
by  the  Court  to  be  read,  the  Defendant  offered  to  read 
a  copy  of  the  docket  entries  of  Prince  George's  county 
Court,  which  the  clerk  had  also  certified  to  be  truly 
taken  from  the  proce<  dings  «if  that  Court.  To  this  cer- 
tificate was  annexed  the  seal  of  the  Court  and  a  certifi- 
cate by  tlie  chief  judge  of  the  Court  that  the  attestatiofi 
of  the  clerk  was  in  due  form  of  law. 

The  third  bUl  of  exceptions  stated  that  after  tke 
Haintiff  had  read  the  agreement  to  the  jury,  the  Defen-> 
dant  objected  to  its  admissibility  in  evidence  upon  the 
firat  count  in  tlie  declaration,  because  it  varied  from  the 
agreement  set  forth  in  that  count.  But  the  Court  was 
divided  in  opinion  and  the  agreement  was  read. 

The  verdict  and  judgment  were  for  the  Plaintiff, 
whereupon  the  l)efendant  brought  his  writ  of  error. 

F.  S.  Key, /or  the  Plaintiff  in  errart  coutended^ 

1.  That  the  record  of  Prince  George's  county  Court 
ought  not  to  have  been  admitted  as  evidence  in  this 
cairse,  because  che  clerk  of  that  Court  had  not  certified 
it  to  be  a  full  record  of  all  the  proceedings  in  tiie  case, 


•* 
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nor  even  that  it  was  a  coptf  of  any  thuig,  but  had  mere-  fbaovsok 
ly  stated  that  **  the  fore^ng  was  truly  taken  from  the        v^ 
record  df  prM:eediiig9  in  that  Court.  babitood. 

52.  That  the  Court  ought  to  have  admitted  the  copy 
of  the  docket  entries  of  Prim  e  George's  county  Court 
to  be  read  in  evidence,  because  they  were  certified  by 
the  cleric  in  the  same  manner  to  be  •<  truly  taken**  from 
the  same  proceedingis. 

8.  That  the  Court  ought  not  to  have  admitted  the 
agreement  in  evidence  to  support  the  firat  count  in  the 
declaration^  because  it  varied  from  the  agreement  set 
forth  in  that  count*  in  the  following  particulars :  1.  The 
agreement  produced  in  evidence  states  that  the  Dtjtn* 
dant  in  error 9  Harreood,  should  be  allowed  the  higln-st 
credit  price,  &c.  for  the  tobacco,  whereas  the  agreement 
set  forth  in  the  count,  is  that  the  Plaintiff  in  error ,  Fer- 
guson,  should  be  allowed  the  highest  credit  price,  &c. 
for  the  tobacco:  and  2.  The  agreement  produced  in 
evidence  statc*s  that  the  Plaintiff  in  error  was  to  return 
the  tobacco  if  the  property  should  not  be  recovered  **  in 
the  aforesaid  hand  of  conveyance.**  But  the  count 
charges  that  the  Plaintiff  in  error,  Ferguson,  agreed  to 
letum  the  tobacco  if  the  property,  in  the  bond  of  con- 
vey ance  mentioned,  should  not  be  recovered  in  the  suit 
then  pending  for  the  recovery  thereof. 

In  support  of  this  bill  of  exceptions,  he  cited  the  foL 
lowing  cases :  1  T.  R.  2M.  %  Bos.  and  Pull.  116.  4  Tf 
R.  560.    ft  Eaxty  2  and,  450. 

J.  Latv,  for  the  Defendant  in  error. 

On  the  jEr^  exception,  qted  2  Harris*s  Entries,  9U, 
227  and  263,  to  show  that  the  clerk's  certtfirate  annex- 
ed to  the  transcript  of  the  record  of  Prince  George's 
county  Court,  was  in  due  form,  according  to  the  prac- 
tice of  the  Courts  in  Maryland. 

On  the  second  excepHon,  he  cited  Peake*s  Law  f^  Evi- 
dence, 34,  55  and  66,  to  show  that  the  docket  entries  of 
one  Court  were  not  evidence  in  another  Court. 

On  the  third  exception^  to  sliow  haw  far  it  is  necea- 
saiy  to  set  forth  the  agreciacnt  in  the  declaration^  h» 
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^mi^VjMT  cited  «  Aue,  5M,  Clarke  v.  «Mr«ieii.    4  T.  &  SM, 

T«        Frit^  V.  Grajf»  in  the  note  to  Dnwrif  v.  Twm,    3  WU». 

pABwpc^.  Ml  HJcAonf  v.  Synumds.  Ihug.  MO^  Brittgw  i».  IFr^^ 

•  -  «         ,* 

Aq4  to  sbow  that  words  of  wrpluaeage  are  to  be  re- 
jected, he  cited  2  &  BU  113.  i  T.B.  M&.  Xiigv.  ^f 
fOt.    4  ^t^tam^j  Big.  707. 

To  show  that  omissions  may  be  supplied,  he  cited 
KiBg  V.  Beach,  Cotrp*  %i.9.  fOng  v.  ^y,  Doug*  183^ 

And  to  show  that  a  variance  in  an  immaterial  aver* 
ment  is  not  fatal,  he  cited  5  T.  IL  ^96,  Ptppin  v*  8oUh 
man9.    4  T.  &  bBB,^  Drewry  y.  Twm» 

Mdrfh  Sthy^&Tomr,  J,  delivered  the  opimon  of  the 
pouft  as  follows: 

Several  exceptions  ha^e  been  taken  in  this  cause. 
The  firpt  procet*ds  on '  tlie  g^und  that  the  record  was 
not  autlienticated  by  the  clerk  in  due  form  of  law*  The 
statute  of  the  Unitinl  States  of  the  ^th  of  May,  1790, 
declares  that  the  recordH  and  judicial  proceedings  of  the 
jpoorts  of  any  state  shall  be  proved  an4  admitted  ia 
|uiy  other  Coiirt  within  the  United  States  by  the  at? 
testation  of  the  clerk  and  the  seal  of  the  Ceort  annexed, 
if  there  be  a  seal^  together  with  a  cejtificate  pf  the 
judge,  chief  justice,  or  presiding  magistrate,  as  the  case 
may  be,  thftt  tlie  said  attestation  is  in  doe  form  of  law. 
It  is  conceded  that  such  a  certificate  iMXximpanied  tha^  ^ 
i'ecord  objected  to.  It  is  therefore  a  case  witUn  the 
words  of  the  law,  and  the  Court  below  were  precluded 
from  recViving  any  other  evidence  to  Sbow  that  the  at- 
testation was  not  in  due  form  of  law.  The  record  cwf*^'^-'^* 
authenticated  was  properly  admitted  i]|  evidence* 

Even  if  the  points  bad  been  opea,  the  Goort  are  Mt 
satisfied  that  any  material  variance  existed  betweea  tiie 
attestations  of  the  different  clerks. 

The  Coart  are  also  of  opinion  tiuit  the  second  ex« 
ceptioti  cannot  be  sustained.  The  writing  produced  did 
not  pui'port  to  be  a  record;  hut  a  mere  transcript  of 
nfunutcs  extracted  from  the  docket  of  the  Court.  There 
is  no  fuuadatioii  laid  to  show  its  admissihii]]^  ia  tbe 
c^ose. 
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Tbetlurd  exception  baa- presented  the  chief  difficulty  VKBouaoir 
which  we  liave  felt  in  deciding  tlie  canse.    it  is  address-         v. 
ed  to  the  vafianees  between  the  declaration  and  the  con-  habwood. 
tract  prodi|ced  m  evidence/    Tlie  inducement  of  the  de- 
claration alleges  <«  that  the  said  Walter  as  one  of  the 
admini8ti*ator0  of  Wiiliiain  E.  Berrjf  deceased,  on,  &c. 
aty  &c  delivered  unto  tlie  said  Enos  in  part  of  liis  claim 
against  the  estate  of  the  said  William  three  hogsheads 
of  crop  tiibaccoy  &c«  iW«  the  said  EnoSf  to  be  ail<iwed  per 
cent,  therefor  the  highest  si^  month's  credit  price  at  the 
pUibe  aforesaid  during  that  time  after  r^cinding  the 
^bargo/'    The  contract  produced  in  evidi^nce  is  with? 
oi)t  the  words  **  he  the  said  Enos.''    There  is  therefore 
^  literal  variance,  and  its  effect  depends  upon  the  con- 
sideration whether  it  materially  changes  the  contract. 

In  general.  Courts  of  law  lean  against  an  extension 
pf  the  principles  appli:  d  to  cases  of  variance.  Mistakes 
pf  this  nature  are  usually  mere  slips  of  attornies,  and 
do  not  touch  the  merits  of  the  case.  Lord  Mansfteld 
has  well  observed  that  it  is  extremely  hard  upon  the 
party  to  be  turned  round  i|nd  put  to  expense  from  such 
mistfikes  of  Us  cowisely  and  it  is  bar!  also  upon  tiM 
profession. 

It  wUl  be  recollected  that  this  does  not  purport  on  the 
face  of  the  declaration  to  be  a  description  of  a  written 
instrumentf  nor  the  recital  of  a  deed  or  record  in  haso 
v^rku  in  respect  to  the  latter,  trifling  variances  have 
been  deemed  fatsd:  bat  as  to  the  former,  a  more  liberal 
rule  has  been  adopted.  In  setting  forth  the  material 
parts  of  a  deed  or  other  5^'ritl^n  instruments,  it  is  not 
necessary  to  do  it  in  letters  and  words.  It  will  be  suffi- 
cient to  state  the  substance  and  legal  effect.  Whatever, 
however,  is  alfeged  should  be  truly  alleged.  A  contract 
sabotantially  different  in  description  or  effect  would  not 
support  the  averment  of  the  declaration. 

In  the  case  at  bar,  it  is  very  clear  that  the  word 
f<  Enos"  was  by  a  mere  sHp  inserted  instead  of  <<  Wal- 
ter." It  is  repugnant  to  the  sense  and  meaning  of  the 
contract  that  the  creditor  who  received  the  tobacco  at 
a  stipulated  price  in  part  payment  of  his  debt,  shoidd 
allow  to  himself  that  price.  From  the  nature  of  the 
tMiaactiMi  tt»  debtckr  miiet  be  entitled  to  the  allowance. 
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FERGUBOir  If  the  same  words  had  been  tntrodaced  into  the  ^mtten 

V.        contract  itself^  they  must  have  been  rejected  as  nonsen- 

HARwooD.  sical  or  repugnant,  or  have  had  imposed  upon  them  a 

— ^^ sense  exactly  the  same  as  if  the  words  had  been  <<  the 

said  Walter/'  And  a  declaration  which  should  altoge- 
.  ther  have  omitted  the  words,  or  have  given  that  legal 
sense,  wouM  have  well  supported  an  action.  Can  a  dif- 
fcivnt  result  take  place,  where  the  repugnancy  is  nut  in 
the  contract,  but  in  the  declaration  7  A  majority  of  liie 
Court  are  clearly  of  opinion  that  it  cannot.  The  words 
of  a  contract  stated  in  a  declaration,  must  have  the 
jsame  legal  consti'uction  as  they  would  have  in  the  con- 
tract itself. 

The  context  manifestly,  in  this  case,  shows  the  re- 
pugnancy. It  is  impossible  to  read  the  deciaratfon  and 
not  to  perceive  that  the  price  is  to  be  allowed  to  the 
debtor,  and  not  to  the  creditor.  Many  cases  have  been 
cited  where  the  variance  has  been  held  fatal,  but  no  one 
comes  up  to  the  present  The  case  of  Bristdw  v.  Wright^ 
(Doug.  665  J  is  the  strbng-^st.  There  the  demise  was 
allog^  to  be  at  a  yearly  rent  payable  quarterly.  The 
demise  proved  was  without  any  stipulation  as  to  the 
times  of  payment.  The  Court  held  that  the  demise  laid 
and  that  proved  were  not  the  same.  But  if  the  demise 
had  been  truly  laid,  and  the  declaration  had  proceeded 
to  allege  that  the  rent  was  to  be  paid  by  the  lessor  to 
the  Us$t€f  we  think  that  the  action  might  well  have  been 
maintained  notwithstanding  the  repugnancy.  That  in 
effect  would  be  the  same  as  the  present  case. 

In  Kb\g  T.  Pippet4 1  T«  R.  2B5,  where  the  de(^ratlon 
set  fortJi  a  precept  and  improperly  inserted  the  word 
"  if,"  which  made  it  conditional,  the  Court  rejected  the 
word, -and  held  the  variance  immaterial*  The  Court 
said  it  was  impossible  to  read  tlie  declarati(m  and  not 
%  to  know  what  it  should  be.    There  are  other  cases  to 

the  like  cff^t.  . 

We  are  therefore  satisfied  that  tite  variitnce  is  imma- 
terial, because  it  does  not  change  the  nature  of  the  c<m- 
tract,  which  must  receive  the  same  legal  construction^ 
whether  the  words  be  in  or  out  of  the  declaration. 

A  second  variance  is  supposed  in  the  allegation  ttiat 
the  promise  was  to  return  the  tobacco  or  ito  value^  if 
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the  property  in  the  bond  of  conreyance  mentioned  in  vekovsok 
the  declaration  was  not  recovered  in  the  suit  then  de-        v. 
pending  for  the  recovery  thereof;  whereas  the  contract  hakwood. 
produced  in  evidence  contained  no  limitation  to  a  re- 
covery in  tliat  particolar  suit.    We  are  satisfied  bow* 
ever  that  the  Plaintiff  has  declared  according  to  the  true 
intent  of  the  parties  as  apparent  on  the  contract.    |t 
could  never  have  been  their  intention  to  postpone  the 
right  to  a  return  of  the  tobacco  or  its  value,  beyond  the 
time  of  a  recovery  or  failure  in  the  suit  then  depending. 
Any  other  construction  would  have  left  the  riglits  of 
the  parties  in  suspense  for  an  indefinite  period,  wholly 
inconsistent  with  the  avowed  objects  of  the  contract. 

On  the  whole,  it  is  the  opinion  of  the  Court  that  the 
judgment  be  affirmed  with  costs. 


BIATS    .  ^813^ 

v. 
THE  CHESAPEAKE  INSURANCE  COMPANY.  ^^^'      ^^^ 


Msent:.JTQiDiif  J. 


ERROR  to  the  Circuit  Court  for  the  district  of  There  canirac 
JMaryland,  in  an  action  of  covenant  upon  .a  policy  of  in-  ^  « total  loss 
surance  on  hidesf  which  by  the  memorancfum  in  the  po-  ^plJ'^owLiit- 
licy,  are  declared  to  be  free  from  average,  unless  gene-  ing'of  memo- 
rat    The  policy  contains  the  usual  stipulation  <•  that  JJ^*"^  ^' 
**  in  case  of  loss  or  damage,  the  assured  shall  labor,  &c.  on?  spe^^ 
«<  for  the  preservation  of  the  property,  to  the  expenses  (?*<*»•*"«•?«■) 
'*  of  whirh  the.  assurers  will  contribute.''    The  voyage  uiJderwritew 
was  to  Amsterdanu    The  vessel  arrived  at  a  place  c^-  iwUe  for  ai. 
led «« J>new  Diep  ;••  where,  according  to  the  usage  of  the  ^  nSSet, 
trade^  the  hides  were  put  into  severd  lighters  to  be  sent  under  the 
to  Amsterdam*.   Olie  of  these  lighters  sunk, .  but  some  jS5S[5.JjiJ^ 
of  the  hides  contained  in  it  were  afterwards  fished  up  ^Lxnd  to  i  J 
and  saved  by  the  people  of  the  place,  for  which  a  sal-  ^or  andtratet 
vagc  of  6,000  dollars  was  aUowed  and  paid.    The  i-est  SSi^^ff^^ 
were  totally  lost    This  action  was  brought  to  recover  Mrmuoien 
lor  those  totally  lost,  and  for  the  salvage  of  those  which  S»Xre  the 
wefe  saved.  saiTigv  mi^ 
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§ 

BIAT8        On  a  caM)  stated*  the  judl^meiit  of  the  Coali  Mo# 
V.       was  for  the  Defendants;  on  which  the  Plaintiff  brought 
CHBSA-   his  writ  of  error. 

IKS.  coi       HAsa^BSLfor  PUM^  m  emry  cohtefided. 


have  prermt^    .  1.  l^at  whcire  an  insurance  is  made  in  gross,  as  in 

tot^iduTof    ^^^^  <^^^i  ^Po>>  A  cargo  consisting  of  a  number  ik  sepa- 
the  cargo,     rate  distinct  things  there  may  be  a  total  loss  upon  «ome 
of  them^  though  the  rest  are  savedf  and 

Sd.  That  as  consequently  the  loss  here  upon  the  hides 
fished  up  would  hare  been  total  but  for  the  labor  and 
care  of  the  assured^  they  are  entitled  to  be  reimbursed 
tlie  expense,  by  the  underwriters,  under  the  stipulaticm 
in  the  policy  on  that  subject  i  notwithstanding  the  de- 
claratioB  in  the  memoranduiiif  e](empting  bides  £rom 
particular  average. 

i.  The  obvious  coilstructibn  and  ineahing  of  the  me- 
morandum is,  that  where  tiie  cargo  is  divisible,  there 
may  be  a  total  loss  of  pait.  The  average  loss  mention- 
ed is  loss  by  deterioration.  If  one  out  of  many  bales  of 
cloths  should  be  lost,  it  would  be  a  total  lo^^  ^'^  ^^^^ 
bale. — ^But  if  one  piece  in  a  bale  should  be  damaged 
and  lost,  it  would  be  an  average  Ions,  psperially  as  to 
memorandum  articles.  If  a  cargo  should  consist  of 
500  casks  of  wins,  and  M9  of  th^m  should  be  lost*  one 
only  being  sa^,  this  would  be  a  total  loss  of  the  409 

* 
In  the  absence  of  dl  autJiority,  we  must  resort  to  ge* 
neral  principles.  Such  cases  most  have  existed  often— 
but  no  case  is  found  in  the  books  like  ti)e  present.  The 
inference  is,  that  it  must  have  been  considered  as  a  to- 
tal loss. 

3.  The  ad  point,  (as  to  the  salvage)  is  perhaps  li 
point  of  more  difficulty  ;  but  it  di pnds  in  part  upon 
the  first  Vfhtte  the  object  of  the  expense  is  to  prevent 
a  total  loss,  the  underwriters  are  liable.  Here  the  sal-^ 
vagi  loss  preveiits  a  t€ital  loss. 

If  a  literal  construction'  be  given  to  flie  two  stipula* 
tions  in  the  pcAjcy^  one  #ould  destroy  the  other.    The 
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ifi8Qt«d  are  to  labor  to  prevent  a  total  lois ;  not  for 
thei.:  own  benefit,  for  they  are  in8ui*ed9  but  tor  tbe  be<- 
nefit  of  the  underwriters*  The  loss  was  of  part  of  a 
lighter  load  of  hides,  some  were  fished  up  and  savedf 
and  salvage  paid.*— No  expense  could  arise  rt  specting 
theae  liides^  unless  it  would  come  iii^er  tbe  name  of 
average  loss.  The  stipulation  therefore  to  labor  &d 
would  be  void  as  to  all  these  articles. ,  The  coustructioa 
ought  to  be,  that  we  will  pay  all  expenses  incurred,  t«> 
prevent  a  greater  than  an  average  loss. 

March  6tt....LiviiiosTO]r,  X  delivered  the  opinion  of 
the  Court  as  follows  :• 

This  is  an  insurance  on  hides,  «<  warranted  by  the 
«<  assured  free  from  average,  uuleas  general" — ^Thc 
declaration  is  for  a  total  loss  by  perils  of  the  seas,  but 
it  came  out  in  evidence,  that  SfMO  hides  (the  whole 
number  insui'cd  being  14,565.)  were  put  on  board  of  a 
lighter  to '  be  transported  from  the  vessel  to  their  place 
of  destination — ^that  tlie  lighter  in  her  passage  in  the 
shore  was  sunk,  by  which  accident,  789  of  the  hides  of 
the  value  of  ^00  dollars,  were  totally  lost,  and  the  resi* 
durtf  to  the  number  of  S,Mi,  more  w^rc  fished  up  and  saved, 
at  tJie  cost  of  six  tho'sand  dollars,  which  were  paid  by 
the  Plaintiff. — ^The  hides  thus  saved  were  delivered  to 
the  Plaintiff's  ag^nt,  and  sold  on  his  arc^uut.  i'he 
whole  sum,  insured  on  the  cargo  of  hides  by  the  De* 
fendants,  was  twenty^five  thousand  dollars. 

On  this  ^tate  of  facts  it  has  been  contended,  that  this 
insarancQb  although  on  perishable  commodities,  being 
in  gross  on  a  cargo  consisting  of  a  distinct  number  of 
arUcIes,  there  may  be  a  total  loss  as  to  some  of  them# 
although  others  be  saved,  and  that  for  the  part  of  the 
cargo,  thus  totally  lost,  the  underwriters  are  liable  not- 
withstanding the  agreement  respecting  what  are  gene- 
rally called  memorandum  articles.  In  support  of  this 
rition  it  is  said  that  the  only  ^intention  of  the  parties, 
coming  to  this  agreement,  was  to  obviate  disputes 
concerning  fosses  arising  from  the  perishable  nature  of 
tiie  goods  uisored,  bu^that  as  this  loss  happened  inano^ 
ther  way,  and  is  total  as  to  tlie  poi*tion  of  the  property 
in  questioOf  it  ought  not  to  be  considered  As  excJuded  by 
the  memorandum. 
VOL*  VII.  5* 
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SiAYs  Whatever  may  have  been  ttc  motive  to  the  inlroiltfc- 
V,  tion  of  this  clause  into  policies  of  insurance^  which  was 
CHE8A-  done  as  early  as  the  year  1749,  and  most  probably  with 
FKAKB  the  intention  of  protecting  insurers  against  losses .aris- 
iirs.  CO.'  ing  solely  from  a  deterioration  of  the  article,  by  its 
own  perishable  quality — or  whatever  ambiguity  may 
once  have  existed  fi'om  the  term  average  being  used  in 
different  senses,  tliat  is  as  signifying  a  contribution  to  a 
general  bsSfVLiid  also  Siparticular  or  partial  injury  falling- 
on  the  subject  insured^  it  is  well  understood  at  the  pre- 
sent day,  with  respect  to  such  articles,  that  underwri- 
tf^rs-  are  free  from  all  partial  losses  of  every  kind,  which 
do  not  aiise  from  a  contribution  towards  a  general  ave- 
rage. It  only  remains  then  to  examine,  and  so  the  ques- 
tion has  properly  been  treated  at  bar,  whether  the  hides, 
which  wei*e  sunk  and  not  reclaimed,  constituted  a  total 
or  partial  loss  within  the  meaning  of  this  policy.  It  has 
been  considered  as  total  by  the  counsel  of  the  assured, 
but  the  Court  cannot  perceive  any  gi*ound  for  treating  it 
in  that  way,  inasmuch  as  ont  of  many  thousand  hides 
which  were  on  board,  not  quite  eight  hundred  were  lost, 
making  in  point  of  value  somewhat  less  than  one  sixth 
part  of  tlic  sum  insured  by  this  policy.  If  there  were 
no  memorandum  in  the  way,  and  the  Plaintiff  had  gone 
on  to  rec  over,  as  in  that  case  he  might  have  done,  it  is 
perceived  at  once  that  he  must  have  had  judgment  only 
for  a  partial  loss,  which  would  have  been  equivalent  to 
the  injury  actually  sustained.  But  without  having  re- 
course to  any  rea<;oning  oft  the  subject,  the  proposition 
appears  too  self  evident  not  to  command  universal  as- 
sent, th!;t  when  only  a  part  of  a  cargo,  consisting  all 
of  the  same  kind  of  artirles,  is  lost  in  any  way  what- 
ever, and  the  residuo,  (which  in  this  case  amounts  to 
nu:ch  the  greatest  part.)  arrives  in  safety  at  its  port  of 
destination,  the  loss  cannot  bvt  be  partial,  and  that  this 
mnst  forever  be  so,  its  long  as  a  part  continues  to  be  less 
than  the  whole.  This  loss  then  being  a  particular  loss 
<mly,  and  not  resulting  from  a  general  average,  the 
Court  is  of  opinion  that  the  Defendants  are  not  liable 
for  it. 

Having  disposed  of  this  point,  it  would  seem  as  £f 
much  difficulty  could  not  occur  in  deciding  the  other 
q^iestion.  which  has  been  made  in  this  cause,  and  that 
i«— whether  the  assured  is  not  entitled  to  recover  the 
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exi^enses  which  he  was  put  to  in  sftving  part  of  tlie    biats 
hides  which  had  sunk. 


This  liability  is  supposed  to  result  from  that  clause 
in  the  poiicyy  which  autliorizes  the  assured,  <<  in  case 
**  of  any  los$  or  dainagCf  to  sue  labor  and  travel  for,  in 
«  and  sibout  the  defence,  safeguard  and  recovery  oftiie 
*f  goods,  or  any  part  thereof,  to  the  charges  whereof 
<'  the  assurers  will  contribute  according  to  the  amount 
**  of  the  sum  insured.'^  If  this  clause  be  construed  with 
reference  to  what  is  most  evidently  its  subject  matter, 
that  is  a  loss  within  the  policy^  and  in  connexion  with 
other  parts  of  the  instrument,  it  seems  impossible  to  mis- 
i«nderstand  U,  or  that  it  should  receive  so  extensive  an 
application  as  the  plaintiff  is  desii*ous  of  giving  to  it. 
Tlie  parties  certainly  meant  to  apply  it  only  to  the  case 
of  those  losses  or  injuries  for  which  the  assurers,  if 
they  had  happened,  would  have  been  responsible. — 
Having,  in  such  cases  only,  an  interest  in  rescuing  or 
relieving  the  pi*operty,  it  is  reasonable  that  then  only 
they  should  defray  the  charges  incurred  by  an  effort 
made  for  that  purpose ;  but  when  a  loss  takes  place, 
which  cannot  be  thrown  on  them,  it  would  require  a 
much  stronger  and  more  explicit  stipulation  than  we  find 
in  the  policy  to  render  them  liable  to  contribute  to  such 
expenses.  If  a  cargo  be  insured  for  a  long  voyage 
against  sea  risks  only,  and  a  capture  intervene  the  very 
day  after  the  vessel  leaves  port,  it  is  very  clear  that  the' 
underwriter  is  not  only  not  liable  for  such  a  loss,  but 
that  ho  derives  an  advantage^  from  it,  as  his  risk  may 
be  terminated  thereby,  and  the  whole  premium  be  earn-  * 
ed,  and  yet  if  the  construction  now  endeavovred  to  be 
put  oh  this  clause  should  prevail,  all  th<^  expenses  of 
claiminp:  a  property,  in  which  he  had  no  interest,  and 
which  if  condemned,  is  a  matter  of  indifference  to  him, 
and  all  the  costs  of  pursuing  it  through  an  almost  end- 
less  litigation,  would  be  thrown,  whether  the  pursuit 
were,  successful  or  otherwise,  or  an  insurer  who  had 
taken  care  to  restrict  his  liability  to  losses  by  perils  of 
the  sea  only.  The  Court  cannot  subscribe  to  such  an 
interprc;tation,  when  a  more  natural,  rational,  and  ob- 
vious one,  and  that  without  departing  from  the  letter  of 
the  instrument,  presents  itself,  which  is,  that  this  clause 
can  never  apply  but  in  such  crsrs  as  would,  if  they  hap- 
pen! 1n&  losses  (either  partial  or  t^^tal)  within  the  mean- 
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MAT«  in|5  of  tfi«  policy.    We  are  therefore  of  opinion,  that  Oie 

v*  underwriters  not  being  answerable  for  the  principal  loss 

CBESA-  in  rhis  caae,  tbey  cannot  be  so  for  the  subsequent  expen« 

»BAKB  ses  which  were  incurred  in  recovering  the  property. 


IKS.  CO. 


The  judgment  of  the  Court  below,  is  aflimied  with 
coats. 


18iy.  STARK         ^ 

THE  CHESAPEAKE  INSURANCE   COMPANY. 


March     8th. 


m^m 


Jbefif....W49HiirGT0Kf  J*  Todd,  J.  4*  DrvAU,  J* 

St  oMd  pot  ERROR  to  the  Circuit  Court  for  the  district  of 

iSSdof^*  Mar:  land,  in  an  action  ofcofeaant  upon  a  policy  of  as* 
raiizatioa  dut  sorauce,  in  which  the  goods  insured  were  wairanted  to 
all  the  rttfjim-  be  Jimericon  propertfif  •<  proof  of  wiiich  to  bo  required  in 
jTuilS'the  f^  the  United  States  only.''  A  loss  by  capture  having 
MmwioQ  of  taken  place,  tb«  IMaintiff  offered  an  abandonment  wfaic£ 
^^  ^  St  ^'^^  refii8e<l,  wherefore  be  brouglit  this  mcUon: 

ieiiahi|i  hiYS 

fce«^j\5«npK-  To  prove  his  cttieenship  and  support  tiie  warranty^ 
^mUdiatthe  be  prtNloccd  and  read  at  the  trial  an  exemplification  duly 
jadgnM^nt  or  aothentirat<^d,  of  the  record  of  bis  naturalisation,  in  the 
l^tti^hT**  W<>rts  followipg,  viz; 

alien  to  be-  '  ♦ 

uTiii^^  «f  At  a  CiArt  of  common  iJeas  held  at  Yoi*,  for  the 
that  all  die  f'couuty  of  York.  on  the  titird  >fonday  of  May,  in^ the 
ErrbSn*^**  *♦  year  of  our  Lord  one  thousand  eie^ht  hundred  and  four, 
oomiiUedvith/' before  John  Joseph  Henry,  esquire,  president  and 
or,  that  parol  u  his  associate  iudgi^s,  &c^  assiirned,  &€• 

proof  nwv  be  o     o        .  o 

reoeived  in  aid 

,<ifthere(»r4.  <(The  ]ietitinn  of  John  Philip  Stark,  late  of  Weigi$i^ 
<«  stdn  BerUburg^  in  the  em|)ire  of  Germany,  was  read  to 
i*  the  Court«  setting  forth  that  your  petitioner^  has  re* 
^  sided  in  the  state  of  P<'nnsvlvania  five  years,  tliat  he 
^  is  now  desirous  f>f  beconiin.i^  a  citizen  of  the  Uoiled 
<<  S^tes  conformably  to  the  act  of  congress  in  socb  cas^ 
<Mataty  prided ;  your  petitioMr  tterefbi^  prays  of  tli# 
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«« iMmoraMe  Court  that  he  may  be  admitted  to  citizeti- 
^'ship  upon  his  complying  with  tike  requisites  of  the 
«<  act  aforesaidf  and  your  petitioner  will  pray»  &c. 


<<JOUN  PHILIP  STARK.        in8.co. 


STAVR 
OHE8A- 


^  Jacob  Hosfler  appearing  in  v'ourt^  and  being  du- 
<<  ly  sworn*  says  that  the  petitioner  above  named  has 
**  resided  within  the  state  <tf  Pennsylvania  Jive  years  and 
^  upwards ;  and  during  that  time  he  has  behavetl  as  a 
«  man  of  good  moral  character,  attached  to  the  prhiri- 
M  pies  of  the  constitution  of  the  United  States*  and  well 
M  disposed  to  the  good  order  and  happiness  of  the  same. 

<«  JACOB  HOSTLER. 

'<  Sworn  and  subscribed  in  open  Court  the  21st  of 
<<  May^  18M. 

«•  CHARLES  W.  HARTLEY. 

^  Mm  FhiUp  Stark,  the  above  petitioner  appearing 
<<  in  open  Court  and  being  duly  sworn*  doth  declare  that 
<<be  will  support  the  constitution  of  the  United  States*  and 
<«  tbat  he  doth  absolutely  and  entirely  renounce  and  abjure 
^  all  allegiaace  and  ideality  to  every  foreign  prince*  po- 
^'tentatr*  stale  or  ilovereignty  wbatever*iaiid  particulariy 
^^to  CAristtinUw  prince  of  fFeigenstein  BeHdnarg^  in  the 
^<  empire  of  Qemaiiy. « 

«« JOHN  PHILIP  STARK. 

«<  Sworn  and  subscribed  in  open  Court  tiie  21st  of 
«<  Mayj  1804; 

«<  CHARLES  W.  HARTLEY. 


^Whereufsm  ike  Cami  admitUd  the  said  John  FhiHp 
c«  Stark  to  become  a  cOizenufthe  said  United  States,  agree- 
^  ably  to  the  prayer  of  his  said  petition*  and  ordered  all 
^' the  proceedings  aforesaid  to  be  recorded  by  the  clerk  of 
«<  the  said  Court ** 

The  Plaintiir  also  proved  by  parol  evidence  that  he 
being  a  trtt  iirihite  person*  did  reside  within  the  limits 
imd  under  the  jurisdiction  of  the  United  States*  to  wit: 
in  the  state  of  Pennsylvania*  at  some  time  bet^^een  t!ie 
18th  isLj  ^Jmspl799,  and  tba  lAthdiv  oCApril,  180^ 


^» 
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viz :  on  the  Ist  day  of  October,  1798,  and  ihere  continu- 
ed to  reside  from  that  time  until  the  2l8t  of  May,  180^ 

Whereupon,  the  Court,  at  the  prayer  of  the  Defen- 
dants, by  their  counsel,  directed  the  jury  that  the  Plain- 
tiff bad  failed  in  proving  the  property  insured  under  the 
policy,  to  be  American  property  according  to  the  war- 
ranty, and  tliei*efore  was  not  entitled  to  recover. 

To  which  instruction  the  Plaintiff  took  a  biU  of  ex- 
ceptions. 

The  act  of  congress  of  the  14tA  of  AprUf  1802,  vd.  6, 
p.  74,  <^to  establish  an  uniform  rule  of  naturalization 
*^  and  to  repeal  the  acts  heretofore  passed  on  that  sub- 
« ject,'*  requires  tliat  the  applicant  should  have  made 
a  previous  declaration  before  some  Court  of  record  of 
his  intention  to  become  a  citizen,  &c.  three  years  htfyrc 
his  admission;  and  that  the  Court  admitting  such  alien 
shall  be  satisfied  that  he  has  ]*esided  in  the  United  States 
live  years  at  least,  and  within  the  state  or  territory 
where  sucii  Court  is  at  the  time  held,  one  year  at  least. 

The  act  of  9&0i  Murchf  1804,  voL'7,  p:  186,  dispenses 
with  the  prevUms  declaraHon  of  inJUfUiont  kc.  as  to  such 
aliens,  <<  being  free  white  persons,  as  w^re  residing 
<<  within  the  limits,  and  under  the  jurisdiction  of  the 
United  States,  at  any  time  between  the  18th  day  of  June^ 
1798,  and  the  14th  day  of  April,  1802,  and  wbo  have 
continued  to  reside  within  the  same/' 

Tlie  objection  made  by  the  Defendants  counsel  to  the 
record  of  naturalization  of  the  Plaintiff  was,  that  it  did 
not  appear  by  the  recordf  that  the  Plaintiff  had  madcit 
previous  declaration  of  his  intention  to  betome  a  citizen* 
agreeably  to  the  first  provision  of  the  act  of  i4tii  April» 
1802 ;  nor  that  he  was  residing  within  the  limits  and 
under  the  jurisdiction  of  the  United  States  at  any  time 
between  the  18th  of  June,  1798,  and  the  14th  of  April* 
1802,  and  continued  to  reside  therein  so  as  to  be  enti- 
tled to  the  benefit  of  the  act  of  the  26ch  of  March,  1804. 

It  was  contended  also  that  parol  evidence  of  thesefacts 
ought  not  now  to  be  admitted  in  aid  of  the  record. 

On  the  part  of  the  Plaintiff  it  waa  contended : 
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1.  That  the  decicion  of  the  Court  of  common  pleas  for  stjlBS. 
the  county   of  York   was   conclusiye.     That    Court        t. 
had  power  and  authority  to  admit  aliens  to  die  right  cbbsa^ 
of  citizenship — and  having  admitted  the  Plaintiff,  the  pbaks 
grounds  of  their  decision  cannot  now  he  squired  into,  iks.  co. 
nor  the  correctness  of  their  judgment  questioned. 

2.  That,  if  the  record  of  admission  be  not  conclu- 
sive,  yet  it  was  competent  for  the  PIaintiff#o  prove  now 
by  parol  evidence  the  facts  which  did,  at  the  time  he 
was  admitted,  entitle  him  to  the  benefit  of  the  act  of  the 
S6th  of  March,  18M. 

Habfeb, /ir  the  Plaintiff  in  erroTf  and  Martin,  fiyr 
the  Defendant  in  error, 

SubmittM  the  question  arising  in  this  case  without 
argument  to  the  Covrt,  who,  without  giving  a  more 
particular  opinion,  pronounced  the  following  jddgm ekt  s 

This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record  and  was  argued  by  counsel^  on  consideration 
whereof,  this  Court  is  of  opinion  that  the  Circuit  Court 
erred  in  directing  the  jury,  that  the  Plaintiff  had  failed 
in  proving  the  propeirty,  insured  under  the  policy,  to  bo 
American  property.  It  is  therefore  considered  by  the 
Court,  that  the  judgment  of  the  Circuit  Court  he  revers- 
ed and  annulled,  and  the  cause  remanded  to  that  Court 
to  be  further  proceeded  in  according  to  law. 

Judgment  reversed. 


s 


WILLIAM  WILLIAMS  ahb  others,  Avbeujotts,     ^^^^ 

^  ISldii 

GEORGE  ARMROYD  akd  others,  Appexlees.   Feb.      sstk. 


JSbsent,  Todd,  J. 


THIS  was  an  appeal  from  the  sentence  of  the  Circuit  A  ie&teiMe  o< 
Court  for  the  district  ef  Pennsylvania,  which  dismiraed  Jo^^*J^!* 
the  libel  with  costs.  itm^0g  neo- 


* 
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vnxiAMfl  Tbe  libel  statedi  that  the  schooner  l^brfilikley  owned 
&  OTHBB8  hy  Wiiliiiiiis  and  otherSf  citizeiis  of  the  United  States^ 
V.  having  taken  in  a  cargo  of  molaases  at  Martinico,  sail* 
▲mMBOTD  ed  on  the  20th  of  Angnat,  1809,  fur  New  London*  Tbat 
koTHSEs.  on  the  next  day  she  was  iiiratically  seiaed  on  the  high 
•  seas  by  an  armed  scboonery  shewing  no  colours,  but  as* 

tni  propeit;^  serted  to  be  from  Chuxdaloupe^  and  carried  into  8t.MaT' 
IIIIjImSJitH?  ^*'***»  where  the  captain's  p^rs  wei-e  taken  from  him, 
eontnry  tothe  and  the  vesflii  and  cargo  detained,  as  it  was  asserted,  to 

JUJ  Uf  ;SS^  ^^'^  ^^  ®^®"*  ^^  ^  ^^*  "^^^  ^  ^^^  *^  ^^  Septem- 
tkm  of  oMtni  her,  the  prize-master  left  St.  Martin's  for  Guada* 
r«Hu:  md  loupe,  wiUi  acopy  of  the  schooner's  papers,  under  pre* 
w^'^dedar-  tence  of  causing  proci*edings  to  be  instituted  in  the 
ed  bj  die  le.  French  Court  of  Admiralty  in  tliat  island.  That  on  tbe 
^^^  df-  ^*  ^'  September,  the  master  of  the  Fortitude  went  to 
partmeiits  of  8t*  Bartholomews,  and  on  his  return  was  informed^  that 
the  Kofem-  during  his  absence  tlie  Go^mor  had  ordered  the  vessel 
United  Stetet;  <^'  cargo  to  be  sold  at  public  sale  $  which  was  done  and 
ciianges  tiie  bought  for  the  Govemor  and  one  of  his  council,  as  the 
g^^P^^'^^'^'^LibeUants.  believed.  That  immediately  after  the  sale, 
ciemned  A  the  'Govomor  took  possession  of  tbe  vessel,  and  on  the 
nte^the^  ^  of  October  the  cargo  was  landed,  and  97  hogslieads 
theo^wt  of  the  molasses  were  shipped  on  board  another  vessel 
before  ten-  to  Philadelphia,  where  they  arrived,  consigned  to  Arm- 
^"i^iidlmr"^  >^yd  ^d  others,  of  whom  the  libellants  demanded  it, 
affirmed  hf    but  they  refused  to  deli¥er  it^  or  to  account  for  the  va- 

initia 

K!i*lr^IttI  A  claim  was  interposed  by  Cveorge  Armroyd  &  Co. 
<uaMpe'h«d^  in  behalf  of  Bichardson  4*  Cdrfy,  and  others,  which  stat- 
janwhetion  cf  ed,  that  on  the  2ist  of  August,  1809,  fuid  bng  before, 
Py^J^Jg;war  existed  between  Great  Britain  and  France;  that 
aeaB  for  breach  the  FoKituile,  being  an  American  vessel  at  peace  with 
decree  ^Imd  ^'*®  French  empire,  on  her  voyage  from  Martinico,  a 
J^^*  ulto  British  colony^  where  she  had  bee*  trading  with  tbe 
tJ>e  U^^«||  enemies  of  the  French  empire,  during  the  war,  in  vio- 
ISmd  of^^.  lotion  of  the  decrees  and  regulations  of  tbat  empire,  wa^ 
Martins,  and  seized  by  a  French  privateer*  and  carried  to  St.  Mar- 
Sdw^f^tS  ^^*^9  as  lawful  prize  to  the  captors ;  and  her  papers 


Dutch  covei^  sent  to  a  French  tribunal,  having  competent  jurisclic- 

nor  oi  9t« 
Martiniy  be- 


JgOlfGt-  oK  _  _  _ 

alT^     1-^  tion,  at  Guadaloupe^  under  tlie  sole  and  exclusive  do- 


fynrniem-  minion  and  jurisdiction  of  the  French  empire ;  hut  the 
nation,  with-  papers  were  captured  on  the  passage  to  Guadaloiipe. 
I'^^^That  tbe  vessel  and  cargo,  being  so  carried  into  St. 
Fr«tt6b  xtom-  Martin's,  were  there  bomjide  sold  by  murder  ofihe  Dutch 
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governor  at  the  island^  t6  Whom  such  right  belonged;  by  wiuiams 
the  laws  aiid  constitutions  of  tbe  said  island  5  and  the  &  dTHfeBii 
j^^oods  in  question,  part  of  the  cargo,  were  bohajlde  pur-        v. 
chased  by  a  certain  LL.  Lapierrtf  and  by  him  bona  fide  ahmboyd 
sold  to  a  certain  Abraham  Concheyter^  from  whom  they  &OTH£ad; 

were  afterwards  banajide  purchased    by  Richards  ^ >.:— 

Cart^f  for  account  of  themselves  and  others.  tud  at  Giuda^ 

knpe.     The 

By  consent  of  partieSji  a  senteiipli  w^s  pasiied  prof^-  ^wnvr  cannot 
ima  in  the  District  Court,  for  thfe  Libelltots.  K^iTSk 

In  the  Circdit  Codrt,  upon  the  appeal;  tlie  Claimants  ^T^^^f^ 
exhibited  a  further  answer,  stating,  that  bjr  a  decree  of  bUn  Mized 
ihe  Regidtiy  of  jthe  Commission  for  pHze  causes  df  the  and. oondemn: 
island  of  Ouadaloupe,  and  its  dependencies,  duly  cofa-  "^^^^ 
^tituted  a  Coiirtof  Prize  by  tlie  Emperor  of  Fraiice,on  the  Milan  de- 
the  l^h  of  October,  1809,  the  schooner  Pdrtttude,  and  ''"^- 

Iier  cai^,  were  condemned,  by  a  ifentence  which  is  set 
brth  at  large  in  the  answer ;  the  substahce  of  which  sen- 
ience  is  included  id  the  fcdldwihg  extraibt;  tiz. 

**  It  results  froni  the  examination  aiid  from  ttie  ana- 
^^  lysis  of  the  j^apers  jdst  niontioned,  that  the  schooner 
*•  Fortitude,  captured  by  the  French  privateer,  Le  Fri- 
^  pdUf  is  th^  property  of  a  citizen  of  tlie  tFnited  Stated 
^^  of  America  ;  that  she  sailed  from  New  London,  bound 
*^  to  MTartinico,  at  which  place  she  sold  her  cargo;  and 
<v  toolc  in  andther  o^  molasses  for  the  said  port  of  New 
<r<  Loiidon^  and  consequently  slie  has  incurred  the  penal- 
*'  ty,  pronounced  by  the  Sd  article  of  the  Imperial  dc- 
^  cree,  which  dir^ts  new  measures  against  the  maritime 
^  system  df  .England,  and  was  given  dt  the  Royal  Pa- 
^  lace  of  Jffitoti,  on  the  irth  of  September f  18of,  in* 
^«  serted  in  the  bulletin  of  the  laws^  No.  169 f  which  ar*^ 
«  ticle  18  as  foHows  1 

«  Every  vefiset  whateWr,  and  whatever  be  her  cargo; 
^  which  shall  have  cleared  from  any  English  port,  co- 
*<  lony;  or  country  occupied  by  English  t)*oops;  or  which 
<^  shflJl  be  bound  to  any  English  port,  colony  or  conntr]^ 
<<  occupied  by  English  troops,  shall  be  good  pria;e,  as 
f^  having  infringed  the  present  decree.    Such  vessels  ' 

^<  shall  be  captured  by  our  men  of  ^ar^  and  £i)?ardM 
**,tothe  captors." 
tot.  TIL  K5 
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•       •  •  •  ■  • 

jfixxuus  perty  shodd  have  been  taken  as  prqe  ef  war,    mttfH 

if  OTHERS  brought  infra  prcesiditu    Three  (Jad^s  Cuehfa^  Chase 

r.        and  Livingston)  were  of  opinion,  that  ft  would  be  con- 

lUf HqTD  elusive  even  under  a  municipel  regiilatioii^  provided  it 

1^  OTHERS,  were  carried  to  the  countiy  of  thecaptorp.  Judge  John* 

.  i'  ^n  considered  it cenf^losiye  at;  sU events*    Bnt  even  in 

that  case,  the  Chief  Jus^ce  Sftys,  (n  p.  S^e,  <<If  the 

f<  Court  of  St  Domingo  ha4  juriadicti«Hlf  the  sentence 

^*  is  cbncluQiye.''    In  the  case'  of  Audtoa  and  c^htrs  v. 

ChusHer,  ana  la  Font  v.  BtgeUnOf  ^  pr.  2939  it  is  de- 

cide^  that,  ii|  case  of  prize  of  ^yar»  a  eondeQination» 

wh^e  lyivg  in  a  ntuind  port,  Witt  "bind  the  ^perty ; 

aiid  that  the  fame  principle  aK^lies  to  a  ci^une  made 

jvithin  the  territory  of  a  state^  for  a  violation  of  its  iru- 

nidpallaw.89  p.  394*    .fudges  Chase,  and  Ijivlngston  die- 

8ented»  because  the  vessel  was  not  carci^  into  aFraicl^ 

port  for  trial.    Judge  Johnpoq  adhered  to  his  former 

^{lipiop,  that  it  was  imniiUerial  iffaether  the  captore  wa» 

inade  in  the  exercise  of  mymdpal  or  heUixfrent  rightay  or 

whether  within  the  jurisdictional  limits  of  Flrance^  wherq 

^be  is  supreme^  or  upon  the  high  seast  where  her  antho* 

rity  i^  cqnpiiLfre^t  with  tha|;  of  other  nations.  P*  ^§. 

• 
In  the  case  of  Crpic<bofi  n^d  Qther$,  v.  lAonari^  ^  On 
^54,  it  was  decided,  that  a  pentence  of  contonnation 
for  breach  of  blockade^  was  oonclnsiye  evidence  of  a  vi» 
plation  of  the  wi^ranty  of  neuti^ty  ip  a  'po^j  ot  iat^ 
fiurance*        '    '  '     ' 

In  the  case  qf  Rose  k.  U|melyf  above  ineiittoned}  the 
incidental  questions  w^re  decided  in  (layor  of  ear  posi«> 
tions ;  for  here  it  wap  priict  i^  wau  seized  and  con- 
demned within  the  jurisdiction  pf  the  Courts  yet  it  may 
.  ^e  said  the  issue  of  tiiat  case  was  adverse.  IT  sof  it  waa 
expressly  over-ru)ed  in  Afdscra^  8mith»  v.  £ftiesfirr,  a 
Cr.  281.  The  Court  there  nnapimonsly  d^idedt  that 
the  judge  of  the  French  Court  fmmt  have  had  a  rightta 
disposQ  of  every  question' made  in  behalf  »(  the  ownav 
of  the  property,  whether  itfelated  to  the  jurisdiction  of 
the  poitrty  or  arose  out  of  the  law  of  natiopsy  oront  of 
th^  French  decrees*  qr  in  ai^  other  way ;  and  even  if 
the  reasons  of  his  juifgment  «hould  not  be  satipftrtory* 
it  ^ould  he  no  ground  for  a  foreign  Court  to  rescind 
his  proceedings,  and  to  refuse  to  consider  his  sentenoe  as 
conclusive  on  the  property';  and  that^  9$  the  iilk  wan 
changed  by  the  condemnatioii  at  Guadalope^  the  original 
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l^wner  bid  no  right  to  parsue  it  in  the  hands  of  a  wuxiams 
vendee.  &  othkkb 

But  this  19  no  new  principle  of  law  originating  with        v. 
the  present  statf)  of  the  worlds  which  would  seeip  rather  A&MROTn 
to  forbid  it}  since  the  rapaci^  of  Courts  of  admiralty  &oth£S9» 
on  the  one  sidci  and  their  acknowledge  subservieucy 
to  the  governing  p<»wer  on  the  other>  din^inish  the  re- 
apect  which  won^  <^erwise  be  dae  to  their  se^itenc^^ 

The  conclusive  effect  of  a  foreign  sentence  in  change 
jng  the  property  seems  to  have  b«en  first  judicially  de- 
cided in  the  case  of  Hughes  v.  f^jprndiiUf  %  ShufWir^^t* 
Sir  T.  Jtejfippmf,  ^7S.  Skku  59.  ^Un^Baym.  893. 935. 
Verm  ti^  The  authority  of  this  case  has  never  heen 
questioned.  The  only  question  has  jieen  as  to  the  qif*^ 
teteral  effect  Jbetween  underwriters  and  the  assured  in 
ca^es  of  warranty  in  a  policy  of  insiirance,  Aod  even 
jAiercy  whenever  the  condeinfiation  has  been  upon  the 
ground  of  its  being  the  property  pf  an  enemy^^  the  sen*' 
tence  has  always  been  h<^d^  to  be  conclusive^  without 
,  regard  to  tbe  circumftanceie^  by  whiph  the  Court  came  to 
that  result  The  seetence  is  conclusive  as  to  whatever 
it  purports  to  decide.  Park*  356.  360,  361-Sf  Reh. 
iri.  The  Chrighfhtr.  4  Bob.  35,  TA^  Bmrick  and 
Jttiria.  5  Bob.  S66,  The  Comet.  4  Bob.  3,  The  Edena* 
3 '  JXo«.  ^  Ful.  505,  LMim  v.  Henderson^  7  T.  B.  B26, 
vaboeri  v.  PovUkf  7  T.  B.  9S±9  Ott^  v.  JguUar. 
Mast.  473,  Oddy  v.  Borvme.  SBos.^  PuL  dOl,  Airing 
V»  Clagett.  6  Bastf  09 f  Baring  v.  BUn/al  Exch.  Ins.  Co. 
bXastf  155,  Bolton  V.  CUadsHone.  Such  also  has  been 
the  coarse  <rf  decisiona  in  the  different  Amerfcan  States, 
1  Bmnej/f  295,  Calhoun  v.  Penn.  In.  Co.  3  Binney,  220]p 
pheoiot  V.  FanssaL  %  Johnson*s  JVl  F.  oaus,  451,  Van^ 
derheuvel  v.  The  fThtted  In.  Co*    8.  C.  ±%7. 

Such  bring  the  acknowledged  effect  of  a  foreign  con- 
demnation, the  only  remedy  for  the  injured  party  is  a 
resort  to  tijie  Court  nf  the  captors  for  redress.  If  that 
government  niil  not  afford  it,  he  must  ap]^y  to  his  own, 
which  will  maKe  it  a  national  concern  to  be  settled  ei- 
ther by  negotiation  or  war,  if  it  be  deemed  a  matter  of 
su^cient  iqiportance.   Dov^.  6145^  l^  V^^^^^  v-  Mden. 

The  fact  that  the  Mian  decree  was  a  violation  of  the 
law  of  nations,  and  of  our  neutral  rigbts,  can  make  no 
difference*    Fof  if  an  mqust  condeiu^^tioii,  professing 
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WILLIAMS  to  be  founded  upon  a  jnst  law,  be  conclaiiiTe^  there  is 
&  OTRBR8  no  reason  wliy  a  condemnation,  founded  upon  an  unjust 
r.        Iaw»  .should  not  be  equaDy  conclusive. 

ARMROTD 

&oTiiEns.  The  question  is  not,  whether  this  Court  will  lend  its 
aid  to  carry  into  effect  the  Milan  decreOf  but  whether  it 
wUI  revei*se  the  sentence  of  a  foreign  Court,  and  de* 
stray  vested  rights  acquired  under  such  a  sentence  by  a 
bona  fide  purchasert 

But  it  is  said  the  purchase  was  made  btfore  the  sen- 
tence of  condemnation  ;vas  passed,  and  was  therefote 
void,  'rtiis,  however,  can  make  no  difference.  The 
effect  of  the  condemnation  is  not  to  vest  the  property, 
but  to  sanctify  a  title  which  was  vested  by  the  capture  ; 
to  confirm  all  intrrmediate  acts,  andHx)  give  a  judicid 
sanction  to  that  which  was  already  sufficiently  firm  in 
point  of  fact.  1  ffUs.'2ti*  2  Jh&um,  Wt.  ±2  Mfd. 
iS^'f  Rex  V.  Broome.  Carth.  398.  8.  C.  Tbe  condem* 
nation  does  not  give  property,  it  only  establishes  tbe 
fact  that  the  captor  had  a  lawful  title  by  the  capture. 
These  maritime  sales  in  market  overt  five  an  indefea* 
sHrie  title.  4  Johnson^  38,  39,  OratUvY MLacUan.  In 
cases  of  foreign  attachment^  if  the  attached  goods  are 
)ierishable,  or  fiHMU  their  situation  are  exposed  to  pecu- 
liar danger,  the  constant  practice  is  to  onler  a  sale,  and 
such  sales  are  valid,  although  the  attaching  creditor  ma^ 
fail  to  support  bis  claim. 

It  is  an  established  principle,  says  the  Court  of  erv 
rors,  (2  Johnson's  cases,  458,)  that  any  person  purchas** 
ing  will  be  sciuire. 

Law,  in  rtplyf  cited  the  cases  of  €reyer  v«  ^guilar, 
PoUard  r.  BeU,  Price  v.  Bell,  Bird  v.  JippkUm,  Mayne 
V.  FFaUer.  1  Bob.  144,  and  Havdock  v.  Badkwood,  8 
T.  B.  268,  to  show  that  there  must  be  a^good  cause  fn* 
condemnation  by  the  law  of  nations.  He  cited  also, 
4  Cn  221.  Doug.  574,  and  1  JRob.  139,.to  the  same  point, 
and  t/>  show  tlie  limitation  of  the  general  principle  of 
conclusiveness  of  a  foreign  sentence.  As  to  the  extent 
of  the  ]iower  of  France  over  neutral  commerce,  be  cite<( 
Mirttn^s  Law  of  JV^tions,  332 ;  and  to  show  that  the 
Berlin  and  Milan  decrees  were  in  violation  of  our  neu- 
tral rights,  and  were  so  declared  by  our  government, 
he  referred  to  the  Presidents  message  to  Congress  of  the 
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l5tA  ^  IkcembeTf  ISiO,  and  cited  4  Cr.  292^  iZose  v.  wiixiams 
Himdy.    S  Rob.  99,  333,    2  fio5.  239«  «  &  otu£b« 

To  show  that  the  Court  must  have  jurisdiction,  be-  akmboyd 
fore  its  decree  can  be  conclusive,  he  cited  4  Or.  471.    3  &othebs« 
Rob.  96.    To  support  the  position  that  a  sale  before  con- 
demnation is  not  valid,  he  cited  Marten's  332.  4  Cr.  %50. 
1  Brown^s  dvU  law,  254.    1  Rob.  ±S9. 

Dana,  on  the  same  side. 

This  is  an  appeal  by  a  citizen  of  the  United  States  to 
his  government  for  redress  for  a  violation  of  his  neutral 
rights  by  a  foreign  sovereign.  This  Court  exercises 
that  branch  of  the  government,  which,  in  some  coun- 
tries of  Europe,  is  exercised  by  the  sovereign  himself* 
The  only  question  is,  whether  this  Court  1ms  power  to 
-  declare  void  a  condemnation  founded  upon  a  decree 
which  the  legislature  and  the  executive  of  the  United 
States  have  declared  to  be  a  violation  of  our  neutral 
^  rights,  and  contrary  to  the  law  of  nations.  This  is  a 
question  never  before  imitated  in  the  Courts  of  the  Unit- 
edi  States. 

This  vessel  has  not  violated  the  law  of  nations,  nor 
the  municipal  law  of  any  state  or  nation* 

The  sovereign  power  of  a  nation  cannot  be  elercised 
Oil  the  high  seas,  unless  over  its  own  subjects  or  pirates, 
QTJure  bdU.  It  can  afiect  liostite  property  only.  A  mu- 
nicipal regulation  can  not  rightfully  affect  neutral  pro- 
perty, beyond  the  territorial  jurisdiction.  On  the  high 
seas  fdl  nations  are  equal.  This  property,  having  never 
been  within  tlie  French  jurisdiction,  can  never  have  of- 
fended against  French  municipal  law.  The  Court  had 
no  jurisdiction  under  the  municipal  law  of  France  in 
such  a  ^case.  Suppose,  in  case  of  capture  and  re- 
capture, the  first  captors  proceed  to  libel  and  condemn 
the  property  in  a  French  Court,  while  it  is  safe  in  a 
f  port  of  the  United  States,  ^  having  never  been  within  the 
jurisdiction  of  France.  It  can  never  be  pretended  that 
such  a  condemnation  would  be  valid. 

_  * 

The  title  and  possession  must  be  delivered  together  at 
the  same  time,  or  the  sentence  will  not  be  conclusive  in 
rtnim 
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WILI.IAMS     III  the  cases  of  Rose  f  Himdfff  arid  BudMon  ^  €kiei- 
k  OTHERS  tieTf  the  property  was  sold  by  an  agtfU  of  the  Cmiri ; 
V.        but  the  Dutch  governor  of  St.  Martin's,  had  no  autlio^ 
ABMBoTH  rity  from  the  tribunal  at  Gaadaloupe'.    It  has  been  de- 
ft otheh8«  cided  in  the  Courts  of  the  United  Stated,  thai  Holland 
*-—*-——  is  not  ft  dependency  of  France.    Captors  cannot  sell  or 
dispoto  o^  the  property  captured,  before?  the  capture  has 
been  adjudged  lawful  by  a  competent  Court;    It  is  the 
interest  of  aU  nations  to  enforce  this  role.    The  oppo- 
site practice  would  lead  to  incalcnlable  evils* 

March  S(A.....MAit8HAix,  Chi^  JusHaty  ddiverbd  the 
opinion  of  the  Court  as  follows : 

A  vessel,  ^th  a  cargo  belonging  in  part  to  the  Ap* 
pellants,  was  captured  on  the  high  seas,  on  the  dCHli  of 
August,  18W,  by  a  French  privateer,  and  cairied  to 
St.  Martins,  where  the  vessel  and  cargo  were  sold,  by 
ordei'  of  the  governor,  at  public  auction,  and  part  m 
the  cargo  purchased  arid  sent  to  tbe  Appellees  in  Phila- 
delphia. After  the  sale  the  vedsel  and  cargp  were  con- 
demned by  the  Court  of  prize,  sitting  at  Cruadaloupe,' 
professedly  for  a  violation  of  the  MUan  decree  in  trad- 
ing to  a  dependence  of  England.  On  the  arrival  of  the 
goods,  they  were  claimed  by  the  original  owner,  who 
filed  a  libel  for  thiiem.  In  the  District  Court  they  were 
adjudged  to  him.  The  Circuit  Court  reversed  that  sen- 
tence, and  from  the  Judgment  of  tbe  Circuit  Court 
there  is  an  appeal  iii  ms  Court. 

It  appears  to  be  settled  in  this  country,  that  the  sen- 
tence of  a  competent  Court,  proceeding  in  rem,  is  con- 
clusive with  respect  to  the  thing  itself,  and  oporates  as 
an  absolute  change  of  the  property.  By  such  sentence, 
the  right  of  the  former  owner  is  lost,  and  a  complete 
title  given  to  the  person  who  claims  under  the  decree. 
No  Court  of  co-ordinate  jurisdiction  can  examine  the 
sentence.  The  question,  therefore,  respecting  its  con- 
formity to  general  or  municipal  law,  ran  never  arise, 
for  no  co-ordinate  tribunal  is  capable  of  making  the  in-  ^ 
quiry.  The  decision,  in  the  case  of  Sndson  ^  BmiAf  • 
V.  Gftiestier,  reported  iof  6tb  Cranch,'  is  considered  as 
fully  establishing  this  principle. 

It  is  contended  that  the  sentence,  in  this  casftiy  iM  not 
changed  thti  proporiyt  .becaiM 
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^  lst&  The  sale  was  made  aiider  the  ^m:tionof  thego-  yk^LZtkiii 
Vemor  of  St.  Mat-tins^  before  the  sentence  of  condeuna*  &  cTHERsr 
'  tidn  WBS  pronouncecl.  vi 

ARMROYfi 

3d.  The  sentenre  proyes  its  own  illo^^alitvy  because  &oth£BSj 
it  ptAr{Kirt8  to  be  made  under  a  decne  which  the  goVi m^      ^       •  • 
mentuf  the  United  States  has  declared  to.be  subversive    - 
of  neotrai  rights  and  national  law^ 

ist.  In  support  of  the  first  olyectionj  it  has  been  urg- . 
'ei,  tliat  the  jurisdiction  of  tlie  Court  depends  on  the 
fossesision  of  the  tAin^;  that  a  sentence  is  a  formal  de- 
cision^  by  which  a  forcible  possession  is  convrllcd  intd 
a  civil  right;  and  that  the  possession  being  gone,  there 
iremains  nothing  on  which  the  sentence  can  operate. 

However  just  this  readonitlg  may  be  when  applied  to  a 
eise,  in  which  the  iK)sses8ii)n  of  the  captor  has  been  dt- 
vest(*d  by  an  adversary  force ;  as  in  the  cases  of  re- 
capture,  rescue,  or  escape ;  its  corivctness  is  not  ad-  » 
tnitted  when  a])plipd  to  this  cas6.  The  possession  is  hot 
an  adversary  possession/  bat  the  possession  of  a  person 
claiming  under  the  captor.  The  sale  was  made  on  the 
application  of  the  captor,  and  the  possession  of  the  ven- 
dee is  a  continuaiice  of  his  possession. 

The  capture  is  made  by  and  for  the  government ;  and 
the  condemnation  relates  back  to  the  capture^  a&d  af« 
firms  its  legality^ 

2d.  That  the  sentence  is  avowedly  made  under  a  de- 
cree  subversive  of  the  laW  of  natiohs,  will  not  help  the 
Appellant's  case,  in  a  Court  which  caiinnt  revidc,  cor^ 
•  rect,  or  even  examine  that  sentence.  If  an  erroneous 
judement  binds  the  property  on  which  it  acts,  it  will  not 
hind  that  property  the  less  because  its  error  is  apparent. 
Of  that  error,  advantage  can  be  taken  otdy  in  a  Court 
which  is  capable  of  correcting  it. 

It  is  tru«f  tha^  in  this  cffiie  tliere  is  the  less  difficulty  in 
saying,  that  Vbe  edict  ^nder  which  this  sentence  was  pro- 
ttnumced,  is  a  direct  ahd  flagrant  violation  of  national 
Ittw,  because  the  dcMnlaration  has  already  been  made  hf 
ttte  legislature  of  the  *Union.  But  what  consequences^ 
attend  this  legislative  declaration  ^  Unquestionably  the 
VOL.  TIL  56 
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viiiLiAMs  legislature  whic^j^as  competent  to  make  tt^  was  alaa 
h  0THEB8  competent  to  limit  its  operation,  or  to  give  it  effect  by 
V.        the  employment  of  such  means  as  its  own  wisdom  shbnld 
ARMROTD  suggest.     Had  one  of  these  been,  that  all  sentences  pro- 
&OTHRBS.  nounced  under  it  should  be  considered  as  void,  and  in- 
capable  of  changing  the  propei-ty  they  professed  to  con- 
demn, thin  Court  could  not  have  hesitated  to  recognize 
the  title  of  the  original  owner  in  this  case*     But  the  le- 
gislature has  not  chosen  to  declare  sentences  of  condem- 
nation, pronounced  under  this  unjtistiftable  decree,  ab- 
solutely void*    It  has  not  interfere^  with  them.    They 
retain  therefore  the  obligation  codiroon  to  ail  sentences 
whether  erroneous  or  otherwise,  and  bind  the  property 
which  is  their  object ;  wliatever  ophiion  other  co-ordt- 
nate  tribunals  may  entertain  of  their  own  propriety,  or 
of  the  laws  under  which  they  were  rendered. 

Hit  sentence  is  affirmed  wUh  costs. 


ISiS.  SMITH  AND  BUCHANAN 

5faivh      9th.  '  «  V. 

THE  DELAWARE  INSURANCE  COMPANY. 


ATerr!ict«'for 
Uie    Defim- 


.46«^f.... Washington,  J.  attd'ToDD^  J. 


dMiti  lubiect  ERROR  to  the  Circuit  Court  f<Hr  the  district  of 

to  the  o[Mi»ioo  Maryland,  in  an  action  of  covenant  on  a  policy  of  in- 


ioittte  iuOg.  t^  ^^  optnum  of  the  Court  on  the  poMs  reserved.**  And 
ineat  for  the  judgment  was  thereupon  rendered  <^  /or  the  DefendMOds 
""?•"  j?     occortfiw^y. 

poiotf  reterv* 

t^^'^St  "^^^  Plaintiffs,  by  their  connsd,  moved  the  Court  be- 
Cmirtthereon,  'ow  that  the  points  reserved  (which  the  motion  statos* 
£iwri  *  ^'^•*®^*  stating  the  facts  out  of  which  tiiey  arose)  and 

ttie  opinion  of  the  Court  upon  those  points^  slioiild  be 

entered  on  the  record. 


•♦ 
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The  Court  did  not  act  on  this  motion;  and^  of  course,  SMixH  & 
the  points  do  not  appear,  so  as  to  enable  this  Court  to     nucH- 
take  notice  of  tbem.  aitazt 

The  Defendants  ^it  was  said)  would  not  agree  to  any  dbui- 
arrangement  by  which  the  legal  merits  of  the  causQf  afi  wabk 
diey  appeared  below,  might  come  into  discussion  hei*e.    ins.  go. 

FiNKmBT,  JUtomey  Oeneralffar  FUnntiffi  in  error. 

Contended  that  the  verdict  was  imperfect,  contradic* 
tory  and  yoid  ;  and  did  not  warrant  the  judgment  pro- 
nounced upon  it,  nor  aiqr  other  judgment.  .23  Vitu  397, 
jrf.  10.    It  is  neither  a  general  nor  a  special  verdict. 

Habpjbb,  amtrOf 

m 

Admitted  that  it  was  in  form  an  irregular  proceed- 
ing, but  he  was  instructed  to  insist  on  the  judgment. 

*  it  is  a  generid  verdict  for  the  Defendants :  and  by 
consent  of  parties  it  was  referred  to  the  Courts  and  if 
they  shoidd  be  of  opinion  that  the  verdict  should  hot 
stand,  they  were  to  award  a  venire  de  novo.  It  was  the 
negligence  of  the  Plaintiffs  in  not  having  the  facts,  or 
the  points  and  consent,  stated  on  the  record. 

It  is  evident  that  what  was  done  was  by  consent. 
The  Plaintiffs  do  not  appear  to  h^ve  wished  to  bring 
the  case  here ;  but  were  at  the  time  contented  to  rely 
on  the  opinion  of  the  Court  below. 

Mabshaxi.,  Cfu  J.  The  case  is  too  plain  for  argu- 
ment. The  jury  did  not  intend  to  find  a  genei*al  ver- 
dict ;  but  to  submit  the  points  of  law  to  the  Court.  If 
fbe  law  had  been  for  the  Plaintiffs  the  Court  could  only 
have  awarded  a  venire  de  novo*  The  facts  ought  to 
have  appeared^  so  that  the  judgment  might  have  beei^ 
either  reversed  or  affirmed  upon  the  merits. 

m 

Judgment  reversed,  and  a  new- trial  awarded^ 
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194t,  POL|lEI(  AND  OTHERS  v.  PABI^R. 

M|urch       lit  SSSSSES9S 

PrestwU^^U  tht  Judges  except  ToBBp  J. ' 

An^t^ifMyit  THIS  was  an  appeal  from  the  Circuit  Court  for 
Itw.  m  fQch,  the  district  of  Massachusetts*  in  a  suit  in  Chancery 
t?iabS^  brought  by  Holkcr,  and  otherst  his  assignees,  againait 
^Jk  to  arbi.  Parker^  to  set  aside  an  a\%*ai'd  made  under  a  rule  of  Coiirt 
^^oo.    _   in  a  suit  at  law  in  the  saq&e  Court  between  Uolker  and 

But  m  jltpr.  p     1^ 

inerely     at 

^C  ^S^  The  case,  as  stated  by  Mabshaix,  Ch:  j.  in  deliverr 
speaking,  to  Ing  the  opiu|on  of  the  Courty  was  as  follows: 

SuenT^  In  the  year  1782  John  Hfilkery  one  of  the  Plaintiflb 

in  thif}  cause,  Daniel  Parker,  the  Defendaott  and  Wil- 
liam Duer^  who  is  dead  insolvent,  formed  a  trading 
company,  under  the*  name  and  firm  of  Daniel  barker  & 
Co.  of  which  Daniel  Parker  was  the  acting  partner^ 
^fter  receiving  large  sums  of  money*  and  contr^ting 
d<^bts  to  a  great  amount,  Parker  absconded  from  the 
United  States  witliout  making  any  settlement  of  his  acr 
counts.  In  the  month  of  December,  1785,  Holker  com- 
menced a  suit  against  Parker  in  tlie  Court  of  common 
pleas  for  tlie  county  of  Philadelphia,  where  the  said 
.Parker  had  reside^  and  carried  on  the  business  of  the 
co-partnci*sl'.ip.  Tius  suit  was  commenced  hy  attaclung 
the  effects  of  Parkenfn  the  hands  of  Thomas  Fttzaim- 
nions.  In  June,  1788,  a  judgment  in  favor  of  the  said 
luilker  was  rendered  on  the  verdict  of  a  jury  for  the 
sum  of  47,23lL  12s.  9(1.  Pennsylvania  currency!  equal 
to  S  1^5,951  03.  The  proprty  attached^  amounting 
to  8  5,000,  was  sold  and  paid  to  the  9aid  Holker  towards 
satisfung  this  judgment. 

Other  attachments  were  laid  by  Holker  on  the  prq 
perty  of  Parker,  and  proceedings  were  also  institttted 
against  him  by  otiier  personst  creditors  of  the  conoipany* 
On  tlie  8(st  of  DecemJieTf  1788»  while  th^se  were  d^ 
pending,  an  indenture  of  six  parts  was  made  and  exe 
cutod  between  said  Parker  by  Andrew  Craigies  bis  at 
toi'ney.  of  the  first  part,  John  Ho|ker  of  the  second 
j>%rt|  Samuel  Ito^oir^  of  th^  fourtb  part«  hj  Ande^^ 
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pt^aigie,  bis  attorney,  Royal  Flint  of  tiie  fifth  part,  and   holrbr 
sundry  •creditors  of  Daniel  Parker  &  Co.  of  the  sixth        v. 
part.    WilUam  Duer  was  named  in  the  said  indenture  parkeb* 
as  of  the  third  part,  but  neyer  executed  the  deed.  -.....-, — 

« 

The  object  of  this  deed  was  to  co«vey  to  Royal  Flint  ' 

in  trust  for  the  creditors  of  Dapiei  Parker  &  Co.  and 
for  other  P^rpoi^s  therein  specified,  the  partnership- 
effects  of  (^yrr,  .D0  la  Lande,  and  Fy  nye,  to  which  Par* 
ker  represented  himself  to  be  entitled,  and  which  he  had 
prcvluiraly  conveyed  to  the  isaid  Samue(  Rogers.  By 
this  indenture  the  said  Parker  covenanted  among  other 
things  that  he  would,  within  t  ight  months  from  the  date 
thereof,  repair  to  PhOadeiphia  personally,  or  by  attor- 
ney, and  then  settle  ail  the  accounts  of  the  company. 
It  was  farther  agreed  that  the  said  Parker  and  Holker 
should,  within  eight  months  from  the  date  of  the  first 
indenture,  reciprocally  giv«s  boqds  to  each  other  ki  the 
penal  sum  of  60,000f.  Pennsylvania  currency  condition* 
ed  for  the  settlement  of  their  respective  accounts  wittiin 
ten  months  thereafter,  and  for  payment  of  their  several 
balances  to  Royal  Flint  &nd  bis  successors  for  the  trusts 
in  the  said  indenture  mentioned*  The  bonds  to  be  as- 
signed to  tiie  said  Royal  Flint  of  bis  successors  in  trust 
as  aforesaid. 

*  J 

In  consideration  of  the  premises  the  said  Holker,  and 
ftbo  the  said  parties  of  the  sixth  part,  severally  cove- 
nanted with  the  said  Parker  that  they  would  immediator 
ly  <<  vacate,  annul,  discontinue  and  withdraw  all  suits, 
*'  actions  and  proceedings  whatever,  which  they  or  any 
f^  or  either  of  them  shall  or  may  at  any  time  or  times 
<<  heretofore  haVe  commenced,  brought  or  prosecuted 
4<  against  the  said  Daniel  Parker  or  his  estate,  goods^ 
«<  chatties  or  property  in  any  Court  or  place  whatso- 
f«  ever  in  Europe  or  America,  and  shall  and  will  place 
f^  him,  the  said  Daniel  Parker,  and  his  property  in  the* 
<<  same  situation  as  they  were  before  the  commencement 
f«  of  such  suits  or  proceedings/'  And  the  said  Holker 
further  covenanted  not  to  commence  pr  prosecute  any 
action  against  him,  the  said  Parker,  for  any  balance  that 
migh^e*  doe  until  after  eighteen  months  after  the  eight  . 
montm  aforesaid  should  have  expired. 

The  Iw^  were  given,  bat  Parker  failed  to  comply 
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nojJKER  with  the  covenant  for  settling  tlie  accounts  of  the  co« 
V.        p^'tnership  U-ansactions. 

The  effects  of  Geyer»  De  la  Lande^  and  Fynye,  which 
wct^  assigned  to  Royal  FKnt,  being  insufficient  to  satisfy 
previous  charges  o^tbeniy  proved  totally  unproductive. 

Debts  to  a  large  amount  due  from  paniel  Parker  k 
Co.  were  recovered*  from  Holker  and  paid  by  him. 

On  the  2ist  ]u)y»  1796,  Holker  made  a  po^i^r  of  at- 
torney to  James  Lloyd,  of  Boston,  for  the  purpose  of 
recovenng  from  the  ssud  Parker  the  monies  supposed 
to  be  due  to  him,  and  at  the  same  time  transmitted  to 
the  said  Lloyd  copies  of  the  judgment  obtained  by  him 
against  Parker  iu  June,  1788,  and  of  a  judgroe^  ob- 
tained against  Holker  by  John  Ross  for  the  sum  of 
12^953/.  7s*  id.  Pennsylvania  currency,  equal  to 
S  34-,488  9$.  This  judgment  was  for  a  debt  due  from 
DaSiiel  Parker  &  Co.  was  rendered  subsequent  to  the 
indenture  of  six  parts  .heruin  before  stated,'  and  had 
been  discharged  by  Holker. 

Mr.  Lloyd  placed  tliese  papera  in  the  haAds  of  Mr. 
Lowell,  an  attorney  at  law  of  Boston,  who  instituted  an 
action  of  debt  on  the  judgment  obtained  by  Holker 
against  Parker.  This  suit  was  bt*ought  by  way  of  at- 
tachment At  the  June  term,  1797,  Daniel  Park^  ap- 
peared by  liis  attorney,  a^nd  filed  four  several  pleas  in 
bar  of  tlie  action,  in  all  of  which  the  indenture  of  six 
pai-ts  herein  bcfure  stated  was  pleaded  as  a  release  of 
the  judgment  on  which  the  suit  was  instituted. 

The  PlaintifTs  attorney  prayed  oyer  of  the  instru* 
ment  of  which  the  Defendant  had  made  a  pr^brt  in  his 
pleas,  and,  in  the  October  term,  1797,  not  having  re- 
plied or.  demurred  to  the  said  pleas,  entered  into  a  rule 
of  Court,  by  wliich  the  said  action  and  all  demands 
were  referred'to  Nathan  Goodale,  George  Deblois,  and 
Fisher  Ames,  esquires,  with  libetiy  reserved  to  Hcriker 
of  disagreeing  to  the  rule  thirty  days  after  he  should 
receive  notice  of  it  ^ 

Notice  of  "^this  rule  was  received  by  Holker  in  AogoBt^ 
1798,  but  h6  does  not  appear  to  have  been  informed 
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that  any  liberty  of  disfi^nting  from  it  was  reserved  to   Houosft 
him.    It  would  seem  that  he  submitted  to  it  with  some        v. 
repugnance,  and  under  the  idea  that  it  was  unavoidable. 

On  the  8th  of  September,  1798,  Holker  made  an  af- 
fidavit, which  he  transmitted  to  his  attorney,  stating 
many  reasons  why  the  referees  should  not  immediately 
proceed  to  m(j^ke  up  their  award  in  tiie  case,  and  show- 
ing that  in  the  settlement  of  the  complex  accounts  be- 
tween Parker  and  himself,  much  testimony  would  be  re- 
quired respecting  transactions  both  in  Europe  and 
America,  and  that  so  much  depended  on  the  entries  in 
the  books  of  the  bank  at  Fhiiadelphia,  that  the  settle- 
m^it  ought  to  take  place  there.  *He  declared,  however, 
that  be  would  endeavor  to  be  prepared  to  appear  before 
the  arbitrators  in  the  succeeding  months  of  November 
or  December,  or  sooner  if  practicable* 

^  In  October,  1798,. the  rule  of  reference  was  made  ab- 
solute. Mr.  Holker  bad  assigned  this  claim  to  Mr. 
Lowell,  the  father  of  his.  attorney  at  law,  the  admiiiis- 

^trator  of  Mr.  Russel*  so  far  as  would  be  necessary  to 
satisfy  a  debt  doe  to  RussePs  estate.  On  the  6th  6f  No- 
vember, 1798,  Mr.  Lioyd  wrote  a  letter  to  Mr.  Holker 
informing  him  that  his  affidavit  had  been  laid  before  the 
Court,  in  consequence  of  which  his  cause  had  been 
continued  until  the  succeeding  June  term.  On  the  23d 
of  the  same  month  Mr.  Lloyd  addressed  another  letter 
to  Mr.  Holker,  informing  him  that  the  **  referees  would 

.  attend  to  his  business  whenever  it  might  be  convenient 
for  him  to  appear  before  them.*' 

Suits  bad  been  instituted  against  Holker  in  Philadel- 
phia, in  which  be  had  been  compelled  to  give  bail  in 
large  sums.  He  then  resided  in  Virginia,  and  was  ar- 
rested in  Baltimore  by  his  bail  in  April,  1799,  and  car- 
ried to  Philadelphia,  where  he  was  enabled  to  obtain 
other  bail  on  no  other  condition  than  the  express  stipu- 
lation rf  not  proceeding  to  Boston.  On  the  18th  of 
May  he  made  an  affidavit  before  the  mayor  of  Philadel- 
pbid^  stating  that*  he  was  prevented  by  this  detention 
from  proCe^ting  to  Boston  in  order  to  attend  the  re- 
ferees in  person  as  he  proposed  to  do.  That  he  was 
abput  petitioning  the  Supreme  Court  of  Pennsylvania 
for  a  special  Court,  which  he  had  reason  to  believe  he 
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HdXKBit  shottld  obtain  in  the  cbnrse  of  the  sncceeding  Juljr  or 
Aug^Mt^'  but  that  in  the  mean  time  it  was  utterly  out  of 
his  power  to  g(»  to  Boston*  This  affidavit  was  ti-ans- 
mitted  to  hia  attorney  in  Boston.  On  tUe  :2Uh  of  June 
Mr*  Ldweil  addressed  the  folldiiing  letter  to  Mr.  Holker. 

«<  I  received  your  affidavit  through  my  friend  Mr. 
*<  hloyd,  and  with  much  diitirulty  obtajpcd  a  delay. 
*«  Tiie  referees  adjourned  to  the  first  of  September  next^ 
<«  when  the  cause  will  go  on  at  all  events,  whether  you 
«  are  here  or  not  As  to  success  witliout  your  aid  it  is 
M  out  of  the  (Juestiont  as  we  know  notliitig  of  the  cause^ 
«  and  as  your  subsequent  covenants  with  Parker  will 
«  appear  to  annihilate  youf  claims  under  the  judgment 
*<  Whether  you  will  eventually  succeed  in  getting  a 
**  nominal  judgment  against  Parker  if  you  do  attend^ 
<»  you  alone  can  judge.  I  am  rather  inclined  to  think  I 
**  could  persuade  the  adverso  counsel  to  give  us  a  judg- 
«<  ment  for  the  whole  or  jiart  of  the  property  attached^ 
.*«  (87,200)  They* appear  to  be  heartily  sick  of  defend- 
•<  ing  Parker^  as  they  know  him  to  be  immersed  beyond 
"  hripe  of  recovery,  and  are  doubtful  whether  they  will 
**  be  compensated  for  their  trouble.  Whether  somcf  ar- 
*•  rangement  of  this  sort  would  not  be  advantageous  to 
«  you  if  it  can  be  effected,  considering  your  doubt  of  fe- 
**  covery,  and  the  certainty  of  Parke?-i  inability  to  pay 
**  what  may  be  decreed^  you  best  can  judge. 

• 

"  Whatever  you  do  on  this  point  let  it  be  explicit  as 
<<  Mr.  Lloyd  and  myself  mean  to  avoid  all  responsibili* 
« ty  and  every  hazard  of  future  blame.  I  beg  you  will 
'<  inform  me  speedily  what  we  shall  do  about,  your  ac- 
<«  tion^  as  the  referees  will  meet  in  sixty  days  or  there- 
'  •<  aboutO 

Tliis  letter  was  transmitted  to  Mr.  Holker  by  Mr. 
Lloydf  who  subjoined  thereto  the  f(dl»^ng  letter : 

« Immediately  on  the  receipt  of  your  favor  covering 
<«  a  memorial  to  the  Circuit  Coar^  I  delivered  them 
^  both  to  Mr»  Lowell  who  duly  attended  tliereto  i^  the 
*^  result  i»  communicated  in  tlie  foregoing  letter  frooi 
«that  g«ntlemaii.  Ifis  obtaining  the  delay  is  wba* 
«<  coidd  not  have  been  calculatedi  on.  The  Coart  woaM 
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^^vot  liAYe  granted  it    To  aroid  expense  in  feeing   HOU^Ept 
,u  cofpiseltora  it  was  acceded  to  by  the  other  party*  v. 

1PABKB1U 

**  The  period  now  fixed  can  no  longer  be  protHU!ted  •* 
*^  on  any  account  whatsoever.  From  what  I  can  learn 
«<  of  the  disposition  of  the  Defendants,  it  is  truly  depict- 
<<  ed  to  yon  in  Mr*  Lowell's  letter :  they  would,  as  he 
«<  observes,  probably  confess  judgment  for  the  greater 
<<  part  if  not  the  whole  of  the  property  attached.  It 
«<  most  be  understood  that  tiiey  would  do  tliis  only  on 
«« the  condition  that  they  should  receive  a  fuJIl  ducharge 
^'fram  you  on  aeeownt  of  DanieL  Parker.  You  will  please 
«<  to  let  me  receive  your  determination  as  soon  as  may 
«« be  convenient.'^ 

These  letters  w^  never  Itnswered  by  Mr.  Holkei'. 
A  petition  had  been  presentt'd  by  Holker  to  the  Si^ 
pfeme  Court  of  Pennsylvania  to  have  his  person  libera'^ 
ted  on  delivering  up  fril  his  property  for  the  use  of  his 
oreditors  in  pursuance  of  a  law  of  that  state.  This  pe- 
tition came  on  to  be  heard  on  the  Idth  of  September^* 
/i799,  but  was  cantinoed  from  time  to  time  until  the  14th 
day  of  A{ml,  1800^  when  by  the  judgment  of  that 
Court  he  was  discharged  from  custody^ 

llie  referees  made  the  following  report  to  the  Circuit 
Court  during  the  October  term,  1799. 

* 

«<  The  subscribers,  porsoant  to  the  annexed  rale,  met 
<<  at  the  office  of  Nathan  Goodale  on  the  8th  day  of 
^*  June,  1799,  after  notifying  John  Lowell,  jr.  esquire^ 
«  attorney  for  the  PlaintifT,  John  Holker,  and  William 
<«  Hull,  esquire,  attorney  for  said  Daniel  Parker,  the 
«<  said  attorqif  s  attending  oar  meeting  and  John  Lowell, 
«<  jr.  esquire,  in  behalf  of  said  Holker,  having  asked  a 
«<  dday  or  adjournment  until  the  first  day  of  September 
«« then  next,  now  last  past*  and  on  the  said  first  day  of 
<<  September  the  referees  having  again  met*  and  the 
**  said  parties  appearing  by  their  attomioi,  and  having 
'<  been  fully  heiuni,  the  said  meeting  was  again  adjourn-^ 
«« ed  at  the  request  of  the  said  Lowell  until  this  day,  b^ 
<«  ii^  the^d  day  of  October,  1799,  when  the  said  at- 
'<  tomies  having  again  appeared,  and  nothing  further 
<<  being  ofiiei^  in  support  of  their  several  Rllegati«»ns, 
*f  we  do  award  that  the  said  John  Holker,  the  Plaintiff^ 
VOL.  Vtt  W 
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WffiMM^  «<  recover  again^  the  said  Daniel  Parker  th»  son  of 
V.        **  S  5,000  in  full  safisfection  and  discliarge  of  aft  ^^^ 
«  costs,  judgmentSy  executions,  accounts^  controversies, 
.  «<  claimiior  dciaanda,  sabaiatiiig  between  them^  of  what 
**  name  or  nature  soever/' 

Tke  award  was  read  and  accepted,  and  judgment  im- 
nediatelj  rendered  for  S  5000  wtthout  costs,  wiiich  sam 
was  received  bj  the  attorney  of  Mr.  H^ttLer,  and  the 
balance  after  dedocting  costs  and  conraiissions  was  paid  to 
the  adtaiiustrator  of  Russel,  to  whom  Hnlker  was  in- 
debted and  to  whom  he  had  made  aa  assigfiinent  of  bis 
claims  against  Parker,  so  far  as  it  shovki  be  neeessarf 
to  satisfy  the  said  debt. 

It  appears  that  the  evidences  in  aappert  of  Holker's 
claims,  other  than  the  two  judgments  which  have  been 
mentioned,  were  never  in  the  hands  of  his  counsel,  aai9 
were  consequently  never  laid  befbre  the  referees,  that 
the  counsel  for  Hoiker  never  controverted  the  alloga* 
tion  made  on  the  part  of  Paiker,  that  the  juigntnt  oh* 
tained  by  Hoiker  in  the  Court  for  the  county  of  Pliila- 
delphia,  was  released  by  the  indenture  of  six  parts,  nor 
ever  insisted  that  it  Ivas  to  he  considered  as  primMfacie 
evidence  subject  to  such  objections,  or  to  such  discounts 
as  Parker  might  make.  The  accounts  between  the 
parties  do  not  appear  to  have  been  examined,  nor  the 
Judgment  of  tlie  ariiitrators  exercised  on  any  part  of  the 
case.  The  award  for  f  5000  was  made  with  the  con- 
i)ent  of  Flarker's  atton^y,  ahd  without  objection  on  the 
part  of  Holker's  attorney.  That  transaction  is  tbus 
stated  by  Mr.  Lowell  <<  Borne  time  before  the  trial,  the 
**  counsel  for  Parker  did  lead  this  deponent  to  under- 
<^  stand  that  as  they  were  desirons  of  clewing  the  afflrir, 
^  tliey  should  not  object  to  our  taking  judgment  for  the 
<*  amount  attached,  but  the  deponent  w<iolly  and  abso* 
**  luteiy  did  reject  the  said  proposal.  He  however  sta- 
*<ted  tt  to  said  Hoiker  and  b^ged  his  iastmctions 
« therecm,  bu^said  Hoiker  never  replied  to  said  letter; 
^^when  the  referees  met  and  this  deponent  found  they 
^f  would  proceed  to  final  jndgment  against  ki»  client  for 
*f  difoa  nf  evidmc6  he^  this  deponent,  statsd  the  former 
(<  offer,  Mt  thr  adverse  counael  refused  to  agree  to  it 
<<but  said  that  they  had  ao  ol^eotion  to  ourtaUng  jadg* 
«<  ment  if  the  referees  saw  fit  for  %  5009  instead  of 
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^>  S  7900  or  thereabouts,  the  amount  attached ;  though  holkeb 
t^thty  declared  they  had  doubts  whether  on  a  final  li-  r. 
<<  quidatiofi  tkei'e  would  be  so  much  due.  The  referees  parker. 
<^  taking  their  admission  against  them  awarded  that  sum. 
<<  But  it  was  never  agreed  by  this  deponent  that  such  a 
f*  sum  should  be  taken  in  full  of  the  said  Uolker's  de- 
*^  mauds*  Jt  was  no  compromise,  nor  was  there  any  se- 
^'cret  understandiag;  but  he  deemed  it  his  duty  to  obtain 
^  even  this  sum  rather  than  an  award,  which  would  have 
<<  been  otherwise  made,  that  the  oaid  Parker  owed  the 
<«8aid  Holker  nothing*^'  The  attorney  for  Mr.  Par- 
ker whose  deposition  is  also  in  tlie  recoi*d  states  the 
transaction  thu9 :  <<  After  a  considerable  examinar 
f'  tion  of  the  accounts  by  the  arbitrators  without  com- 
^«  ing  to  a  decision,  Mr.  Lowell  agreed  diat  thev  should 
^<  award  to  Mr.  Uolker  ihOQO  in  full  of  all  demands, 
'<  provided,  I  would  agree  to  give  security  for  the  payr 
f*  ment  of  the  money  to  Mr.  Holker  or  to  liis  attorney ; 
^<  Mr.  Parker  being  abroad.  I  agreed  to  it.  We  both 
'f  agreed  to  it.  It  was.  done :  When  Mr.  Lowell  and 
•<  myself  had  agreed>  we  stated  our  agreement  to  the 
«<  art>itrators.''  To  anotiier  interrogatory  the  same  wit- 
ness answers :  « I  did  not  recommend  to  the  arbitra- 
«<tor8  any  award  uatil  the  parties  had  agreed  upon  a 
<<sum  j  myself  and  Mr.  Lowell.'' 

Two  of  the  arbitratont  are  dead.  The  deposition  of 
the  third  has  been  taken.  He  says. tliat  the  award  was 
jBounded  entirely  on  the  admission  of  Mr.  Parker's  atr 
tomey. 

# 

The  correspondence  of  Mr.  Holker  with  his  attornies 
shewed  his  confident  reliance  on  the  judgments  placed  in 
their  hands  as  amounting  to  prima  facie  evidence,  and 
that  Us  claims  eonsider^iy  exceeded  those  judgments. 
The  evidence  now  tufcen  in  the  cause  swells  them  to  a 
very  great  amount. 

There  is  evid^iee  that  Daniel  Parker  was  at  the  time 
omch  embarrassed  in  consequence  of  d^p  speculation 
to  the  national  debt  of  France ;  and  that  he  was  certain- 
ly believed  by  tiie  attorney  of  Mr.  Holker  to  be  insoU 
Te»t.  This  was  at  that  time  the  general  impressiont 
It  was  aAf rwards  known  to  be  erroneous. 
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HOi.K£m  Mr.  Holker  institiited  a  suit  ai^nst  Mr.  Vnskfot  in 

V  Frann*,  whei*e  it  wasdeteriniiird  that  iie  was  burred  by 

VARKB&.  the  judgment  rendered  againat  him  in  the  Circuit  Court 

^■■.  of  the  United  States  on  &e  award. 

Holker  and  h'ls  trustees  hare  fiow  broaght  this  suit  ia 
the  Circuit  Court  of  the  United  States  setting  in  Chan- 
cery 9  praying  that  the  award  may  beset  aside  in  whole 
or  in  part,  that  the  accounts  between  Holkef  and  Par- 
ker may  be  settled,  and  tliat  Parkei*  may  be  decreed  to 
pay  the  sum  which  siiall  appear  to  be  due.  Parker  has 
pleaded  the  aw^ard  and  judgment  th^;«on  in  bar  of  these 
claims  and  of  any  account 

On  a  hearing,  the  bill  of  the  Phuntilb  was  dismissed, 
and  from  that  decree  an  appeal  was  made  to  this  Court. 

HAn^NLffip  the  JippellmiSf  contended  that  the  award 
ought  to  be  set  aside. 

1st  Because  the  rule  of  reference  was  entered  into 
without  authority. 

(^d.  Because  if  there  was  authority,  the  rde  and  the 
award  exceeded  it 

dd.  Bequise  the  award  was  founded  on  ^  mistake  in 
law. 

ith.  Because  it  was  made  on  an  agreement  or  com* 
promise  made  collusively,  or  inadvertently  or  bymistaket 
between  the  Plaintiff's  attorney  and  the  agent  of  the 
Defendant 

5th.  B<^ause,  if  no  such  agreement  or  compromise 
were  made,  the  award  was  founded  on  a  belief  of  one^ 
and  therefore  void  for  mistake. 

« 

i  &  ?•  The  reference  was  made  wiUiout  aoAority. 
The  letter  of  attorney  to  Lloyd  is  « generally  to  do  and 
perform  all  that  may  be  necessary  in  the  premi^ies.? 
It  cautiously  avoids  giving  a  power  to  refer  to  arbitral 
tion.  Lowell  so  understood  it  as  appears  from  his  an- 
swer to  the  lith  int  rrogatory.  Lowell,  as  attorw  y  at 
law,  b94  no  such  authority.    If  h^  badf  it  conid  only 
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extend  to  subnit  that  actionf  not  all  demands*      His   holkbe 
amtiiority  was  limited  to  the  case  id  which  he  was  em-        v. 
ptoyedy  and  Iloyd  bad  aothority  over  two  causes  ofac*  parkeb. 
tion  onlyt  the  judgment  in  Pennsyhania  recovered  by  ■ 
Holker  against  Parker^  and  the  judgment  recovered  by 
Ross  against  Holker  and  which  he  had  paid. 

S.  The  award  was  void  because  it  was  founded  on  a 
mistake  of  the  law.  It  is  true  this  mistake  does  not 
appear  on  the  face  of  tlie  award,  but  that  is  an  objection 
at  una  only,  and  not  in  a  Court  of  equity,  which  may 
go  into  collateral  circumstances,  and  may  set  aside  the 
awaipd  if  the  law  be  nlstaken* 

The  miatake  in  lawrtras  in  supposing  that  the  causes  of 
action  on  the  judgmonts  of  Holker  v.  Parker,  and  Ross 
V.  Holk^  were  barred  by  the  indenture  of  six  parts^ 
Ross's  judgment  was  obta&ied  in  1795  and  paid  in  1796, 
and  the  indenture  of  six    parts  was  made  in  1788. 
fiolker's  covenant  does  not  extend  to  judgments — it  is 
only  to  *«  vallate,  annul,  discontinue  and  withdraw  all 
«  9utts,  adMns  and  proceedings^**  clearly  alluding  to  the 
attachments  which  Holker  and  others  bad  then  recently 
instituted  against  him.    This  covenant  is  further  ex- 
plained by  the  subsequent  corenant  not  to  sue  Parker  • 
until  the  expiration  of  S6  months  from    that   date. 
The  expression  •< suits,  actions  and  proceedings''  d  es 
not  include  judgments.    And  if  it  did,  yet  the  covenant 
of  Parker  to  appear  in  Philadelphia  within  eight  months 
and  settle  his  accounts,  was  a  condition  precedent  to  the 
covenant  on  the  part  of  Holker  to  vacate,  and  withdraw 
the  proceedings  then  pending.    This  covenant  is'ex* 
pressed  to«be  **in  canaideration  of  the  premises,**  which 
expression  implies  a  prior  performance  on  the  part  of 
Parker.    It  was  q^iid  pro  quo.    A  man  is  not  presumed 
to  part  with  his  right  until  he  receive  the  compensation, 
nnless  he  expressly  stipulates  so  to  do.    llie  pleas  do  not 
state  a  performance  on  the  part  of  Parker.    1,  Lord  Ray- 
fnandf  662,  Thorpe  v.  Thorpe. — ^2,  Burr.  899,  Collins  r. 
GMs.  Cro.  EL  188.— 7,  Co.  9, 10,  Hob.  106.— 1,  Esp.  JVt 
P.  128. 

4.  The  award  was  founded  on  a  compromise  entered 
into  between  the  attorney  of  Holker  and  the  agent  of 
Parker^  eiflier  by  oiillttaion»  or  by  imposition  of  the  lat- 


»• 
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HoucsH  If  r  upon  the  former;  tad  yms  without  any  atttlioriigr  bom 
V.       liolker.    It  was  an  award  in  farm  cbIj^  but  waa  ia  bci 
PAWLEii,  a  compronise. 

Otmtrul  HMf  in  his  depositioQ»  stales  it  Id  liave  ben 
a  compromists  and  that  it  was  stated  as  such  i»  the  ar- 
bitrators. Mr.  Debloisy  the  surviving  arbitrator,  says 
the  award  waa  made-  wpan  the  DefiBodaiit^a  anknowledge* 
wutni  alone,  which  imptiea  a  oomiiroiiise^  And  Mr. 
Lowell  admits  there  was  an  uaderstandii^  that  Par* 
tier's  attorney  shoald  acknowledge  a  balance. 

This  then  was  a  compromise  feundod  on  the  colhiBiim 
of  the  PlaintiflTs  attorney »  contrary  to  his  duty  to  his 
client,  and  expressly  contrary  lo  biailMtmetiMiSf  which 
were  not  to  agree  to  arbitration  nnieas  Paricer  woaM 
give  security  to  pay  the  award.  Why  did  be  ware  thin 
condition  ?  Why  not  inform  Hoiker  o£  his  Hffht  to  dia* 
sent  to  the  arbitration  I 

Hoiker  repeatedly  informed  Lowdl  and  Lloyd,  ttiai 
the  coveaMt  was  no  bar,  becaose  Parker  had  never  set- 
tled bis  accounts,  agreeably  thereto.  Tet  the  attorney 
Yielded  to  the  suggestion  of  the  plea.  Agala»  Holker'a 
letters  informed  him  that  the  ju^pnent  against  Parker 
could  not  be  opened  ;  yet  he  wared  that  jadgmeitt,  j^« 
though  it  was  at  least  prima  faeie  evidmce  even  k  it 
could  be  opened,)  and  admitted  before  the  fefereea  that 
tlte  claims  of  Hoiker  could  net  be  auH^i^*  ^^  if 
there  were  no  cdlusion  on  the  part  of  Lowell,  he  was 
imposed  upon  by  Hull.  He  was  made  to  believe  that 
Parker  was  wholly  insolvent,  and  might  have  believed 
that  the  amount  of  the  attocfaed  efibtts  waa  so  nmcii. 
saved  out  of  the  wreck  of  Msestate^ 

But  if  there  was  neither  collusion  nor  imposition,  the 
compromise  was  made  witbout  authority.  Neither 
Lloyd  nor  Lowell  had  power  to  make  it  Hoiker  had 
forbidden  a  reference,  but  he  knew  nothing  of  a  eampre-^ 
mise. 

And  if  it  were  not  a  compromise,  yet  the  award  was 
made  by  the  arbitrators  upon  the  soppositim  that  there 
was  one;  and  being  founded  en  a  mistake  intn«rin<^ 
they  were  led  by  the  onmsitc  p«<gr»  It  is  ~^ 
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if  it  is  not  void  for  these  reasons,  yet  it  is  void  for  ho(LKB« 
iftiflbiriiavioiiir  in  the  arbitrator  in  not  looking  into  the        v. 
case.    They  had  snflicieiil;  evidence  before  them,  hut  paulbb. 
confided  in  the  representations  of  General  HutL  .^-.^i^..— 

Amokt  and  P.  B.  Ket,  cott^ro. 

In  the  articles  of  co-parlnerBhip  it  is  covenanted  that 
di  mMen  in  dispute  between  tiie  partners  shatt  be  left 
to  arbitMtion ;  so  i)mt  Holker  could  not  refuse  to  agree 
to  the  mle  of  Court 

Lowell  and  Llojd  were  to  have  fifteen  per  cent  coni'  * 

dmsion  upon  «U  monies  eoHected»  and  were  therefore 
interested  to  recover  as  much  as  possible.  The  legal 
right  to  the  debt  was  assigned  to  Russel's  administra- 
tors ^th  full  power  to  collect  it ;  so  that  Holker  was 
fidly  represented. 

The  plea  of  the  indenture  was  a  good  bar  to  the  jtidg' 
went  in  Pennsylvania.  It  was  a  covenant  to  open  ^1 
jadgments  wsd  go  into  a  setflement  of  accounts.  The 
parties  could  not  have  gone  into  a  settlement  of  accounts 
vdtbottt  opening  that  judgment ;  for  the  judgment  in-^ 
dnded  all  Kolker^idbims  up  to  a  cwtain  time.  If  it  be 
a  oo^enant  to  release,  it  is  equivalent  to  a  rdease.  The 
words  of  the  covenant  are,  <<  immediately  vacate,  annul, 
^discontinue  nnd  withdraw,  all  suits,  actions,  and  pro- 
^ceedings  ^HuileTer,  which  they  or  any  or  either  of  them^ 
<^sfaaH  or  may^  at  any  time  or  times  heretofore  have 
^  oommenced,  bmiight,  or  prosecuted  against  the  said 
(f  Danid  Parker  or  bis  estate,  goods,  &c.  in  any  Court 
«c  or  pl^  whatsoever  in  Europe  or  America,  and  shall 
*t  and  will  place  him,  the  said  Daniel  Parker,  and  his 
*t  property  in  the  same  situation  as  they  were  before 
<«the  commenceraent  of  such  suits  or  proceedinjscs.'^ 
Thki  is  not  limited  to  any  suits  or  proceedings  then 
pending,  but  inotndes  all  suits  and  proceedings  which 
had  been  at  any  time  before  commenced.  It  included 
pilose  which  kad  been  prosecuted  to  judgment  as  well  as 
those  then  pending. 

But  a  judgment  by  default  in  another  state  is  not  con* 
cksive.  TMs  jndgment  was  by  forrign  (Utacfameiit  in 
Pennsyl'i^ania.  It  was  a  proceeding  entirdy  ex  forU. 
It  was  in  itsrif  an  imperfiect  voucher.    It  was  examina- 
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HOUCBK  ble  erery  wh«*&-^ven  in  PennsylTiiiiia.  JV*e(  dcM  wfH 

v»        a  good  plea  to  an  action  upon  it  in  that  state;  an4  cr 

FABKES.  fsiiiori  in  another  state.    1  LalL  375^  M*CUnachan  v. 

But  the  covenant  was  a  good  bar  to  it  The  cove^ 
nants  on  the  part  of  Parker  were  liot  conditions  jft^ 
cedent.  Thej  could  liot  be  so  in  the  nature  of  tliingSf 
for  the  actions^  suits  and  pniceedtngs  were  to  be  ▼acaledl 
utMuiUUdff  and  Parker  was  not  to  account  until  eight 
months  afterwards.  A  covenant  not  to  sue  may  b€ 
beaded  as  a  release.    S  Bac  M.  93.    Oro,  JBL  352. 

A  mistake  of  the  la«r  in  a  doubtful  pcnnt  is  no  ground 
to  set  aside  an  award.  JS^d  on  jStwards^  %  Eq.  co.  ab. 
92.    9.  Abd.  03.    %  Conu  Dig.  146. 

lloyd*s  power  authorized  a  reference.  It  was  to  com- 
pd  payment  of  all  demands  against  every  body,  by  aO 
lawful  ways  and  means.  Whatever  Holker  could  do  in 
the  premiftes^  Uoyd  could  do.  He  was  not  confined  ta 
a  jury  trial.  Having  the  general  power  to  collect»  he 
was  of  course  to  use  iJl  reasonable  and  usual  means. 

But  Lowdly  as  attsiteey  at  law,  had  power  to  refer 
the  case  to  arbitration;  Kyd  on  AtoardSf  45^  1  DalL  164^ 
and  under  the  circumstances  of  the  case  it  was  a  dis* 
creet  act.  He  was  led  by  Holker's  letter  to  suppose 
that  he  was  to  submit  the  case  to  arbitration  if  he  could 
get  security.  He  knew  it  to  be  impossible  to  get  se-- 
curity,  and  therefore  took  the  other  part  of  his  instrac- 
tions  and  submitted  to  arbitration  without  security* 
The  probability  is  that  Lowell  did  give  him  0tice  of 
his  right  to  dissent  Holker^s  letter  of  September,  179Sf 
shows  that  he  knew  that  all  demands  were  submitted* 
Lowell,  believing  that  the  judgment  was  barred  by  the 
indenture,  and  being  desirous  to  support  the  action  and 
the  attachment,  thought  that  he  was  doing  a  benefit  to 
Holker  by  extending  the  reference  to  all  demands^  But 
Lowell's  mistakes  of  the  law,  if  they  be  such,  or  evea 
his  mismanagement  of  the  cause,  cannot  affect  Parker. 
It  is  a  matter  entirely  between  Holker  and  his  attorney. 

The  reference,  tiien,  was  a  discreet  art,  and  fully  aa« 
thorized.  The  parties  were  bound  then  to  produce 
their  claims  and  their  evidencet  or  to  be  forever  fore- 
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diised.    Holker.knew  the  tiiiie.    He  asked  del^iy,  sap-   HOUBltt 
ported  by  his  affidavit^  and  obtained.it  ,  He  knew  that        r* 
hia.personiU  attendaiice  was  not  necessary — ^he  knew  pakkeiu 
that  Lowell  bad  not  evidence  to  support  tlie  case^  yet 
be  neglected  to  furnish  him  with  evidence^  and  aban- 
doned his  ri|;hts^  if  he  had  any^  and  cannot  reaume  tiiem 
when  he  pleases. 

There  was  no  coniproii|iise«  Lowell  swears  express- 
ly there  was  not*  Alter,  writing  the  letter  of.  the  24th 
of  Jiine^  1799^  it  is  not  prol^able  that  he  would  have 
taken  such  a  responsibility  upon  himself; 

,  The  bill  does  not  charge  fraud  in  the  referees— -if  it 
had,  they  ought  to  have  been  made  parties.  The  object 
of  the  bill  is  to  ppen  an  account  which  cannot  now  be 
settled  with  Justice^ 

All  the  obje<::tiQn8  now^  sieged  i^ainst  the  award> 
were  good  in  a  Court  of  law»  and  might  have  been 
urged  upon  the  return  of  tli^  awar4^  Where  a  man  has 
lost  his  J^^fl  remedy  by  his  negligence^  he  shall  not 
have  relief  in  equity. 

March  10f&....MA]i9iiAXL,  Ch.  J.  after  stating  the 
fiicts  of  the  case^  delivered  the  opinion  of  tlie  Court  a^ 
follows : 

On  the  part  of  the  Ai^Uants  it  is  contended  that  aii 
attorney  at  law  ha§  no  power,  without  the  consent  of 
his  client^  to  transfer  a  cause  to  other  judges  than  those 
appointed  by  the  lawp,  and  to  place  it  before  a  tribunal 
distinct  from  that  before  which  the  party  himseir  has 
chosen  to  place  it. 

In  this  opinion  however  the  majority  of  the  Court 
does  not  concur.  It  is  believed  to  be  the  practice 
throughout  the  union  for  suits  to  be  referred  by  consent 
of  counsel  without  special  authority,  and  this,  universal 
practice  most  be  founded  on  a  general  conviction  that 
the  powei*  of  an  attorney  at  law  over  the  cause  of  his 
client  extends  to  sach  a  rale^  Were  it  otherwise.  Courts 
ceuld  not  justify  the  permission  which  they  always 
grants  to  enter  a  rule  of  refereiice  when  consented  to  by 
counsel  on  both  sides.    In  this  case^  however^  the  letter 

VOL.  m  ^8 
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BouLEtt   and  affidavit  of  Mr.  Holker  of  the  8th  at  Septemb^r^ 
r.        ±79Sf  manifests  at  least  aii  acquiescence  in  ttie  tde^ 
PABKER4  wliich  the  opposite  party  had  a  right  to  consider  as  a!n 
—  assent  to  it 

The  same  letter  and  affidavit  will  meet  the  stUl 
sti*onger  objection  which  has  been  made  to  the  refere&ce 
of  matters  not  involved  in  tlie  suit  actually  depending 
in  Court.  They  certainly  impair  very  much  the  weight 
and  influence  of  those  arguments  which  have  been  urged 
against  so  much  of  the  award  as  respects  those  demands 
of  Hoiker  which  were  not  in  suit« 

The  Court*  however^  does  not  pel^ive^  in  the  trans- 
actions which  took  place  previous  to  the  award  itself^ 
any  ciiTumstance  which  could  justify  a  decree  to  set  it 
aside.  The  great  and  real  question  in  the  cause  is^  has 
the  award  been  made  under  such  circumstances^  and  is 
it  of  such  a  character^  that  it  ought  to  bind  the  Parties  ? 

In  examining  this  question  it  is. natural  to  enquire 
Whether  this  be  iii  fact  an  awards  in  forming  >vhich  the 
judgment  of  the  arbitrators  has  been  exercised^  or  a 
compromise  wearing  the  dress  of  an  award. 

The  Evidence  upon  ttiis  point  is  thouglit  very  clear- 
Nothing  can  be  more  explicit  than  the  testimony  of  ge- 
neral HuU»  who  was  the  attorney  of  Mr^  Talker.  He 
states  an  agi*eement  in  the  most  express  terms  between 
Idmself  and  Mr.  Lowell  on  the  sum  for  which  the  award 
should  be  given ;  and  the  arbitrator,  whose  deposition 
has  been  taken,  declares  that  the  award  was  made  sole- 
ly on  the  acknowledgment  of  the  Defendant's  connseL 

To  the  deposition  of  Mr.  Lowell  hUnself  great  re- 
spect is  due.  He  denies  a  compi*omise;  but  on  exam- 
ining his  testimony  the  Court  is  of  opinion  that  his  de- 
nial goes  no  further  than  to  the  form  of  an  agreement. 
The  facts*  he  states  prove  one  in  substance.  Believing 
himself  that  Holker's  judgn^nt  against  Parker  was  re- 
leased^ and  that  the  referees  would  entirely  disregard 
''  it:  he  himself  not  having  insisted  on  it»  or  qnestiotted 
the  validity  of  the  pleas  in  bar;  he  reminded  Parker's 
attorney  in  the  presence  of  the  referees  of  his  former 
offer  to  give  JS^  7,200  in  satisfaction  of  aH  demands, 
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It  w<is  impossible  to  misunderstand  this  deciai^ation*  holkhb 
It  was  8u1)^tantially  a  proposition  to  accept  an  offer  v. 
which  had  been  formerly  rejected.  jGreneral  Hull  repli-  pabkeb. 
ed  that  be  would  not  now  give  that  sum,  but  would  give 
S  5|000*  Mr.  Lowell  did  not  agree  to  accept  this  offer, 
b|it  he  did  not  reject  it.  He  looked  on  silently,  and  saw 
tbe  referees  about  to  make  up  an  award,  not  on  the 
testimony  of  the  cause,  but  on  a  declaration  on  tlie  part 
of  tbe  Ocfi&ndant  that  he  would  give  i  5,000,  made  in 
answer  to  one  from  himself  apparently  clinging  to  a 
former  offer  to  give  $  7,^00.  I'he  referees  necessarily 
construed  tltia  silence  Into  consent,  and  Mr.  I^pweU  was 
not  unwilling  that  they  shoidd  put  this  construction  on 
it.  He  thought  it  his  duty,  he  says,  to  secure  even  this 
sum.  for  bis  client  rather  than  have  an  award  that  Par^ 
ker  owed  him  nothings  which  would  have  been  equally 
obligatory^ 

This  then  is  substantially  a  compromise,  and  not  an 
award.  It  is  difficult  to  examine  this  cause,  and  to  feel 
the  clear  conviction  which  was  felt  by.  Mr.  Lowell  that 
the  referees,  had  tbe  case  of  Holker  been  brought  as 
fully  before  them  as  it  was  in  the  power  of  his  attorney 
to  bring  it,  and  preased  as  earnestly  on  them  as  its  ioi'* 
portance  deserved,  would  have  awarded  that  Varker 
Qwed  him  nothing. 

Had  not  the  Sufficiency  of  the  pleas  in  bar  been  im* 
pliedly  admitted — had  the  legal  operation  of  the  cove; 
nant  of  six  parts  been  seriously  contested,  it  is  far  from 
being  clear  that  the  re&rees  would  have  affirmed  the 
sufficiency  of  these  pleas,  or  have  construed  the  cove* 
nant  to  be  a  release  of  the  judgment.  There  is  certain- 
ly much  reason  t»  doubt  whether  tlie  covenant  of  Hoi- 
ker,  although  it  may  be  an  independant  covenant, 
amounts  to  a  release  of  the  judgment  he  had  obtained 
against  Parker.  The  mind  of  the  referees  does  not  ap- 
pear to  have  been  exercised  on,  or  called  to  this  ques- 
tion. They  do  not  appear  to  have  bad  a  fair  oppor- 
tunity to  form  an  opinion  on  it.  It  does  not  appear 
that  the  indenture  itself  was  inspected  by  them,  and  the 
description  given  of  it  in  the  pleas  is  inaccurate.  The 
pleas  describe  die  covenuit  as  containing  the  word 
«'  judgment,"  which  it  does  not  contain.  The  covenant 
is  ^<to  vacate,  ajmul,  discontinue  and  withdraw,  all 
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HoiXBB  suitsy  actions  and  procMdHigs  whatever."  The  ^leas 
-  V.  introdttce  the  word'  **  jadn^entf'  in  th'eif  description  of 
PAKKBK.  the  covenant;  a  word  which  essentially  varies  its  con- 
structfon.  Had  the  real  case  been  brought  before  the 
referees,  "and  tUeir  attention  been  directed  to  this  cir- 
cumstance,  it  cannot  be  assumed  as  certain  that  they 
would  have  considered  the  Judgment  as  vacated,  or 
would  have  refus<^  to  receive  it  as  prima  facie  evidence 
of  a  claim  to  its  full  amount  j  opai  to  stich  objections 
as  Parker  might  make  to  it; 

Had  tlu*y  even  been  of  a  different  opinion,  they  could 
not  have  believed  it  certain  that  Parker,  who  had  es- 
caped  from  this  country,  leaving  debts  to  an  imnflense^ 
amount  which  Holker  was  compelled  to  pay,  against^ 
whom,  when  only  part  of  those  debts  were  paid,  Ufolker 
had  obtained  a  judgment  for  tl^S^dbl  04,  was  not  the 
debtor  of  Holker  to  a  large  amount  With  this  view  of 
the  case,  had  they  understood  that  Holker  was  inter* 
cepted  in  his  attempt  to  attend  them,  and '  detained  by 
legal  process,  it  ought  not  to  have  been  supposc'd  that 
they  would  have  refused  to  suspend  their  award  until 
the  issue  of  his  application  to  the  Supreme'  Court  of 
Pennsylvania  for  the  liberation  of  his  persbn  should  be 
kfiowh. 


J  • 


To  this  Qonrt,  then,  it  appears  that  this  award  is  not 
the  judgment  of  the  aHiitrators  In  the  cause,  but  a  com- 
promise, between  the  attomieS,  taking  the  form  of  ai( 
^ward,  and  a  compromise  made  at  a  time  when  the 
cause  was  not  so  desperate  as  the  attorney  supposed  it 
to  be.  '•  It  was  a  sacrifice  of  great  and  important  inte- 
rests at  ft  time  when  that  sacrifice  does  not  appear  to 
have  been  absolutely  necessary.  Has  the  attorney  tf 
right  to  make  such  It  compromise  B 


».  ■ 


Although  an  attorney  at  law,  merely  as  such,  hasj, 
strictly  speaking,  no  rieht  to  make  a  compromise;  yet. 
a  Court  would  be  disindined  to  disturb  one  which  was 
not  so  unreasonable*  in  itsdf  as  to  be  exclaimed  against 
by  all,  and  to  create  an  impression  that  the  judgment  of 
the  attorney  has  been  imposed  on,  or  not  fairly  exer- 
cised in  the  case.  But  where  the  sacrifice  is  such  as  to 
leave  it  scarcely  possible  that,  with  a  full  knowledge  of 
every  circumstance,  such  a  compromise  could  be  Curiy 


',     ■' 
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lude^  there  can  be  no  htbiUition  in  saying  that  the  com-    Horssm 
promise^  being  unanthorized  and  being  therefore  in  it-        r. 
telf  Void)  ong^t  not  to  bind  the  injured  party.    Thoiigh  pabker, 
it  may  aarame  the  form  of  an  award  or  of  a  Judgment  — 
at  law»  the  injured  party^  if  hjs  own  conduct  has  been 
perfectly  blameless^  ought  to  be  relieved  against  it 
This  opinion  is  the  more  reasonable  because  it  is  scarce- 
ly possible  that^  in  such  a  case,  the  opposite  party  can 
be  ignorant  of  the  unfair  advantage  he  is  gaining.    His 
conduct  can  seldom  fail  to  be  tainted  with  some  disin- 
genuous pmctke;  or^  if  it  has  not,  he  knows  that  he  is 
accepting  a  surrender  of  the  rights  of  another  from  a 
man  who  is  not  authorized  to  make  it 

The  testimony  in  this  cause  accounts  for  the  readi-* 
ness  with  which  Mr;  Lowell  acceded  to  the  otkr  of  ge? 
neral  Hull.  He  actt'd  under  a  mistake,  and  that  mis- 
take is  fully  disclosed  in  the  record.  He  believed  Par- 
ker to  be  irretrievaUy  ruined.  He  thought  him  totally 
and  absolutely  insolvent.  This  impression  was  com^ 
municated  to  the  veferees.  They  too  were  of  opinion 
that  to  drudge  through  the  trunks  of  papers  arrayed 
before  thein  for  the  purpose  of  ascertaining  how  much 
one  ins(dvent  owed  another,  would  be  a  useless  waste  of 
time. 

4 

Mr.  Lowell  was  apparently  of  opinion  that  nothing 
beyond  the  attached  eflbots  was  worth  pursuing.  H6 
believed  sincerely  that  an  award  of  2^00,000  would 
not  avail  his  client  more  than  an  award  for  i  7,0009  and 
that  he  should  ill  perform  his  duty  if  he  ptit  the  attach- 
ed effects  in  any  hazard  in  the  vain  attempt  to  get  a 
judgment  for  a  larger  sura.  He  could  not  therefore^ 
ventufe  on  any  measure  which  might  have  produced  a 
release  of  those  effects.  They  were  the  sole  object  of 
his  contemplation  and  pursuit  Those  he  knew  to  be 
substance,  ev^ry  thing  further  he  thought  a  shadow. 
This  opinion  seems  to  have  influenced  his  whole  con? 
-'duct,  and  to  have  determined  him  to  accede  to  tlie  com- 
promise offered  by  Parker^a  attorney. 

It  has  been  said  that  an  award  rendered  undw  these 
£ircumstancea  ought  not  to  bind  Holker  unless  his  own 
gross  negligence  may  have  deprived  him  of  that  equity 
which  would  otherwise  bdcmg  to  his  case. 


./ 
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toLKSB       Jjot  his  conduct  be  examuieK    • 

PARKEIU      He  appears  to  have  been  strongly  iiniHresaed  with  the 

. —  importance  of  his  personal  attendance  on  the  arbitrators. 

Indeed  it  could  scarcely  be  otherwise.  Although  his 
judgment  against  PariiLcr  might  not  be  viewed  as  a 
nnllityy  it  would  certainly  be  opened^  and  all  the  items 
on  which  it  Was  founded  be  liable  to  exception*  EUs 
personal  pxplanations  would  certainly  be  essential. 
They  woald  also  be  essential  in  encoi^lering  the  credits 
which  might  be  claimed  by  Parker.  His  personal  at- 
tendance was  impossible. 

He  appears  to  have  indulged  the  hope  that  he  might 
be  liberated  in  timet  nntil  the  period  allowed  for  ap- 
pearing before  the  referees  had  passed  away* 

It  is  troe  that  he  ought  to  have  transmitted  his  pa- 
pers to  his  attornies.  The  evidence  now  adduced  or  a 
considerable  part  of  it,  might  then  have  been  obtained^ 
That  he  was  led  to  believe  Parker  insolyentf  would  not 
be  a  sufficient  excuse  for  neglecting  to  do  SO9  unlesa  it 
could  be  shown  that  this  impression  was  made  by  Par- 
ker himself,  or  by  his  agents«  The  evidence  to  this 
point  does  not  amount  to  more  tlian  light  suspicion. 

Yet  when  it  is  recollected  that  the  Plaintiff  was  em- 
barrassed and  detained  by  legal  process;  that  he  did 
not  possess  a  clear  and  distinct  knowledge  of  the  testi- 
mony which  would  be  required ;  that  some  Apology  for 
not  making  an  early  exertion  to  obtain  that  testinmny 
is  to  be  found  in  the  hope  be  indulged  of  being  enabled 
T)y  the  discbarge  of  his  person  to  attend  the  refereea  ^ 
tliat  the  expectatton,  that  the  judgments  in  the  hands  of 
his  counsel  woMid  be  regarded  by  the  referees,  ougbt 
not  to  be  considered  as  entirely  unfounded ;  this  ()oojrt 
is  of  opinion  tlmt  it  would  be  too  rigid  an  applicatioii 
of  the  rule  which  exacts,  from  those  against  whom  ini- 
quitous judgments  have  been  obtained,  evidence  of 
having  done  all  tliat  was  practicable  at  law,  to  d^y  re- 
lief in  this  case. 

With  the  single  exception  of  his  omitting  to  fprtfiak 
the  evidence  on  which  his  judgment  against  Parker  was 
obtained,  and  to  furnlsli  copies  of  other  judgmenti  ren- 
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dered  against  him  as  one  of  the  firm  of  Daniel  Parker  holkbb 
&  Co.  as  he  did  in  the  case  of  Ros8>  (of  tlie  efficacy  of        v. 
all  which  if  furnished  nothing  decisive  can  be  said,)  no  PAiuaau 
negligence  can  be  imputed  to  Holker.    He,  has  not  rest- 
ed under  the  decision  againi^t  him»  until  Parker^  con- 
fiding in  bis  security,  may  haire  lost  the  means  of  pro- 
tecting himself  from  an  unjust  demand,  but  has  pursued 
him  diligently  in  the  Courts  of  France.    Finding  this 
award  and  the  judgment  thereon  to  be  an  insurmounta- 
ble bar  to  the  examination  of  Ms  cltum  m  the  Courts  of 
France,  he  has  without  loss  of  time  instituted  this  suit 
Nothing  appears  in.  the  cause  to  induce  an  opinion  that 
the  claims  of  the  parties  may  not  now  be  as  fairly  and 
as  fully  examined  as  they  coitld  have  been  before  th6 
referees  in  1799. 

Upon  a  full  view  of  the  whole  cause  this  Court  is  of 
opinion  that  the  Circuit  Court  erred  in  dismissing  the 
bill  of  the  Plaintiffs ;  and  that  the  decree  ought  to  be 
reversed  and  annulled,  with  directions  to  set  aside  the 
award  and  the  judgment  rendered  in  October,  1799, 
and  to  direct  an  account  between  the  Plain^ff,  Holker, 
and  the  Defendant 

DECREE. 

Hiis  cause  came  on  to  be  heard  on  the  transcript  of 
the  record,  and  was  argued  by  counsel :  Oq  considera- 
tion wiiereof  this  Court  is  of  opinion  that  the  award 
made  in  October,  1799,  in  a  suit  brought  by  the  Plain- 
tiff, JohnHolkel%  against  the  Defendant,  Daniel  Parker^ 
in  the  Circnit  Court  of  the  United  States  for  the  dis-^ 
trict  of  Massaf  husettsi  and  referred  by  a  rule  of  that 
Court  to  referees  therein  named,  alid  the  judgmeht  of 
the  said  Court  rendered  thereon,  ought  not  to  bar  the 
claim  of  the  Plaintiffs  in  this  eatise  to  an  account  of  all 
the  transactions  of  the  parties,  Holker  and  Parker,  With 
each  other  as  members  of  the  firm  of  Daniel  Parker  & 
Co.  and  that  there  is  error  in  the  decree  of  the  Circuit 
Court  dismissing  the  bill  of  the  Plaintiffs.  This  Court 
doth  therefore  decree  and  order  that  the  decree  of  the 
Circuit  Court  be  reversed  and  annulled,  and  that  the 
cause  be  remanded  .to  the  Circuit  Court  to  be  further 
proceeded  in  according  to  law. 
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kduuBB  After  the  opinion  was  delivered,  P.  B.  Key  mention- 

V.  ed  that  in  the  opinion  the  Court  had  said  that  an  ac^ 

PABXSBi  count  ought  to  be  talLen,  but  the  decree  onlj  directs 

•  that  the  proceedings  below  ^oold  he  according  to  law. 

« 

.  We  wish  for  leave  to  answer  fully  before  an  account 
be  taken;  and  wish  it  may  be  understood  that  this  Court 
does  not  mean  to  prevent  a  further  answer. 

Mabshaix,  Ch.  Ji  That  is  the  meaning  of  the  Court.' 


18i£. 

Maoch    lOUi. 


JBAtlNtTZ'S  LBlSSEfc  t.  ROBERI'  CASEY; 


PresenL...M  the  Judges. 

TVs  (titate  of  BRROBi  to  the  Circuit  Court  for  the  district  of  Ma- 
mS^i«^'L.  rjrland,  in  an  ejectment  brouglit  b^  the  lessee  of  Barnitz 
not  deciucd  against  Casey,  to  trj  the  title  of  Barnitz  to  certain  real 
Is:  IJT'  «rtate  in  Baltimore. 

shall  descend, 

H^  uTthe^'  "^^^  ^^^  ®f  *^  *^®  "^^  ^^^  ^^  Stoby,  J.  in  deli- 
SlesteJ  fitMn  rering  the  opinion  of  the  Couft,  as  follows : 

his    half  bro-  ' 

STbiS'iS'rf  On  or  aboutthe  6th  of  Feb.  1780,  Daniel  Barnitz  died 
tCe  whole  seized  of  the  premises  in  the  declaration  mentioned ,  hav- 
b^orftom  j^g^  ^y  ,j.^  ^.y^  devised  the  same  to  his  wife,  CattuErint 
iiaughter,  «•  BamitKi  in  fee,  and  leaving  issue,  by  his  said  wife,  an 
^^mhT ' ^^h  child  and  heir,  Eli%abcth  £amU%,  who  intermar- 
states  are  left  rieO  with  One  C/iarUs  M^CimndU  by  whom  she  had  an 
to  descend  as  Qniy  child,  John  M^CmueU ',  after  whose  birth,  and 
at^common    g^^p^^^j^^^ j^  ^^ g^^  CAoffes  MConntUAM.  A&et\7BriB9 his 

A  dense  to  widow,  Mi%abethf  intermarried  witli  one  John  Hammond$ 
itteSSii'dleby  whom  she  had  one  child  only,  j0hnBartut%HamvMndf 
under  the  age  and  died  On  the  «2d  of  April,  1788.  After  her  death,' 
^^U^  JoA)i  Hanmond  intermarried  with  EU»abeth  Anderson, 
isne,  then  to  and  died  on  the  7th  of  April,  1805,  leaving  issue  by 
J^^"^^Jj;the  last  marriage,  Jane  B.  ffiwitmoJii-and  Henry  Ham- 
i^evise ;  and  moitif,  his  heirs  at  law,  who  ace^Jtow  alive,  under  whom 
if  fl  die  be- the  Defendant  ih  ejectment  claims.  On  the  7th  of  April,- 
Sl^y  S^  1794,  Cathanne  Bamitp  died  seized  of  tlie  pi-emisea,- 
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having  first  duly  made  her  last  will  and  testament.    By  barnitz's 
that    will   she    devised    to    the    said    John   JH^Corir  lessee 
ndlf  in  fee,  two  certain  parcels  of  land.    She  then  ile-        t. 
vised  another  parcel  of  land^  including  her  Aiansion-    caset^ 

house  to  the  said  John  Barriit%  HdmnwTidf  to  the  intent  ■■ • 

and  uses  folio wingt  viz.  subject^  (as  to  the  rents  thereof)  ?^^$  it  de^ 
to  certain  trusts  for  the  maintenance  and  education  of  J2f^^i"^*2til 
the  said  John  Barnitx  Hammondf  and  for  the  payment  w  from Wir 
of  certain  spei  ific  debts  of  the  t«^statrix,    •'  to  the  jJe'^SiSnljL 
^<  use  of  John  Hammondf    the  father,  for  and  during  c/  happe^ 
<<  the  minority  of  the  said  John  B,  Hammondf  if  he  ^^J»  »''«•>« 
<<  shall  so  long  live,  provided  the  said  John  Hammond  \am  only  w£o 
«  shatl  maintain,  clothe  and  educate  the  said  John  J7«  c^n  Uien. ntnke 
«  Hammondf  out  of  the  rents  thereof  during  his  mino-  el^e  wec^ 
<<  rity ;  and  from  and  immediately  after  the  sdid  John  B4  tory  iievi  ee. 
«<  Hammond  shall  arrive  to  tf\e  age  of  21  years, '  or  the  ^^^^^^jlhS^ 
<<  death  of  the  said  John  Hammondf  his  father,  which  at  teiruffi. 
"  shall  first  hapjien,'*  then  to  the  said  John  B.  Ham-  y^t  the  exceu. 
mond  in  fee.    The  testatrix  then  provides,  «  and  if  it  IJi^  Jjf^Hig 
^'  should  hereafter  hapi)en  that  the  said  John  M'Connell  on  bim,  is  not 
«*  should  die  before  he  shall  arrive  to  the  age  of  31  years,  "^eS^nt  *e^ 
**  and  without  issue,  then  I  giye,  devise,  and  bequeath  ute,  but  on 
«  all  the  estate  of  the  said  John  M^ConneU,  which  is  J*jg5f,{^,°^^^ 
«  hereby  devised  to  him,  to  go  immediately  to  the  said  the  next^eir 
<*  John  B.  Hammondf  his    heirs    and  assigns  forever.  ofB.  One  te- 
<«  And  if  it  sliouM  hereafter  happen  that  the  said  -^oAn^^'^^' 
^*  B»  JEfomm(m(/ should  die,  before,  he  shall  arrive  to  the  maintain  eject- 
**  age  of  21  yf  ars,  and  witfuiut  ifssue,  then  and  iii  such  Sj^^JSm^ 
^*  case,  after  the  payment  of  my  debts  as  above  menti9n*  withoat  aoto^ 
«  ed,  I  give,  bequeath,  and  devise/'  &c.  (the  same  land  ^•■*«^' 
and  mansion-house  before  d'visedip  John  B.  Hammond) 
f^  to  the  said  John  tfammoTid,  hilpeirs  and  assigns  for* 
<<  ever ;  and  also  all  the  residue  of  estate  herein  before 
<<  or  after  devised  to  the  said  John  B.  Hammondf  and 
«<  not  hereby  otherwise  dispos^  of,  I  then,  and  in  sucl^ 
«<  case,  give  and  devise  the  same  to  the  said  John 
**  M^ComdLf  to  hold  to  him,  his  heirs  and  assigns  for- 
^f  ever,  from  and  immediately  after  the  death  of  the  said 
<<  John  B.  Hammond  a^  aforesaid ;  and  in  case  of  the 
<<  death  of  both  of  itiy  grandsons,  under  age  and  with* 
*'  out  issue  as  aforesaid,  then  I  give,  devise,  and  be* 
•'  queath  all  that  part  of  ray  estate  which  I  have  herein 
'<  before  given  to  the  said  John  M^ConneUf  to   CharU$ 
«<  BamitcCf  of,"  &c.  « to  hold  to  him^  his  heirs  and  as* 
*  signs  forever.** 
TOL.  VII.  69 
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BABNiTz  8     The  testatrix  then  (irovides  for  the  paynent  of  lier 

LES8EK    debts,  by  a  sale,  if  necessaryi  of  some  of  her  lots  of 

V.        land,  on  or  near  church«-bill»  in  Baltimore,  and  then 

CASEY,    proceeds,  <'  And    I    ^ve   and   devise    all    the   rest 

<-«-'*— —-i—  M  and  residue  of  the  said  lots  on  or  near  church-hill 
<<  aforesaid,  and  all  my  estate  therein  (subject  ne^ 
<<  vertheless  to  the  devises  aforesaid)  to  my  said  gnuod* 
«  sons  John  M*C<mneU  and  John  B.  Hammondf  their  heirs 
<<  and  assigns  forever,  to  be  equally  divided  between 
«  them,  share  and  share  alike,  as  tenants  in  common^ 
«  and  not  as  joint  tenants/'  After  some  intermediate 
bequests,  the  testatrix  devises  <<  all  the  rest,  residue, 
«  and  remainder  of  her  estate,  real  and  personal,  to  the 
•<  said  John  M*ConnM  and  John  B.  Hammond^  ttieir  heirs 
«<  and  assigns  forever,  to  be  equally  dividled  between 
*f  them,  share  and  share  alike/' 

John  M^CohneU  attained  his  full  age  of  21  years,  mar* 
tied,  had  issue,  and  afterwards  on  the  7^  of  Aprils 
1802,  died  without  leaving  any  surviving  issue.  And 
John  B.  Hammond  died  on  the  12th  of  February,  1808^ 
nnder  the  age  of  21  yeai*s,  and  witliout  issue. . 

Tiie  lessors  of  the  Plaintiff  are  the  children  and  h^irs 
at  law  of  Charles  BamitZf  who  was  the  only  brother  of 
Hafiid  Barmt%9  the  testator.  *  And  upon  the  defect  of  li- 
neal heirs,  the  said  lessors  claim  as  next  heirs,  in  blood, 
of  John  M^Cowndl,  on  t)>e  part  of  his  mother  EUxabeth 
BamiiZi  the  daughter  of  Daiiid  Aimito.  It  is  admit- 
ted that -the  inheritable  blood  is  extinct  on  the  part  of 
Charks  M*ConneU,  th^ather  of  John  M^CowneU. 

At  tlie  death  of  John  B.  Baninumdf  the  property  con- 
sisted of  four  descriptiom^  |  which  it  may  be  proper  to 
enumerate. 

1.  The  land  specifically  devised  to  John  M^QmntU^ 
With  a  limitation  over  to  JohfUB.  Hammond. 

2.  The  land  specifically  devised  to  John  B.  Hammondf 
with  a  limitation  olrer  in  fee  to  his  father. 

5.  The  moiety  of  the  church- hill  lots,  and  the  resf-^ 
duary  estate  devised  to  John  MConmMf  in  fee« 
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4.  The  moiety  of  the  church-hill  lots*  and  the  residii-  babkitz'S 
ary  estate  devised  to  John  B.  Hammond  in  fee,  with  ali-   4:.£8SfiB 
mitation  over  to  John  J^^ConnelL  v. 

CA8£T. 

At  the  time  of  the  death  of  Catharine  Bamitz,  (as 
she  snrrtved  her  daughter)  her  two  grandsons,  M'Con- 
nell  and  Hammond^  were  her  hours  at  law« 

HARFBS9  for  PlainHff  in  error. 

!•  As  to  the  devise  to  John  M*ConnUlf  with  limitation 
over,  in  case  of  bis  death  underage,  and  without  issue, 
to  J«  B.  HammonJL  This  was  a  fee  simple  in  M^Connell, 
with  a  conditional  limitation,  and  not  an  estate  tail.  1, 
Feame  on  CanHngent  BemaindtrSf  9, 10,  DMin  ed^  1795, 
id.  M9.  Fowdlon  Dmics,  361.  7T.R.  589.  /Sffimrs 
V.Jeffrey.  PUmd.WS.  sCoAQ.Carthew,±7B.  Dyer,±27l 

Upon  /.  M*CmnelP$  arrival  at  full  age  he  had  an  ah* 
solute  estate  in  fee,  because  the  condition  i^ever  could 
happen  which  was  to  defeat  his  estate. 

As  he  took  by  purchase,  and  not  by  descent^  and  as 
at  the  time  of  his  death  he  left  neither  child,  nor  bro- 
ther or  sister  of  the  whole  bloody  the  estate  descended, 
according  to  the  statute  of  descents  in  Maryland^  to  his 
brother  of  the  half  Uood,  John  B.  Hammond. 

J.  B.  Hamvioiid  took  it  by  descend  through  his  mo- 
ther, and  therefore  the  estate  descended  to  him  <<  on  the 
part  of  humothery**  within  the  meaning  of  the  statute. 

• 

He  certainly  took  by  descenU  and  not  by  purchase ; 
and  the  comminie  vincidumf  which  connected  him  with 
bis  brother,  must  be  traced  through  his  mother. 

■ 

The  statute  was  intended  to  prevent  escheats  pro  de- 
fecfu  sanguinze^  and  to  provide  for  all  cases. 

The  legislature  meant  to  comprehend  all  cases  in  three 
classes* 

.  • 

'  1*  Where  the  estate  had  descended  to  the  intestate,  Ofi 
the  part  of  the  faUter.     < 

Zm  Where  it  had  descended^  on  the  part  of  the  mother;  and 
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3.  Where  it  had  vested  in  the  intestate  ^  pfinnkKCp 
and  not  derived  from  or  through  any  oi  hi^  ancestors* 

The  Court  will  not  suppose  that  the  legislature  has 
omitted  'o  provide  fur  the  case  where  Uw  estate  has  de- 
scended from  a  brother  to  a  brother,  but  wdl  rattier 
place  the  present  case  in  the  second  dass. 

The  lepslaturc  did  nol  mean  to  limit  the^  class  to  cases 
where  the  estate'  had  descended/rom  the  mother,  because  it 
provides,  tlmt  if  there  be  no  child  or  descendant  of  the  in* 
testate,  the  estate  shall  go  to  the  mother :  And  it  would-be 
absurd  to  say,  that  an  estate  which  had  descended  jfrom  the 
mfitlitT,  should  descend  again  to  tlie  mother.  So  If  tlia 
estate  had  descended  from  the  mother's  father  directly  to 
th  mother's  son-  it  would  be  an  estate  which  had  descend- 
ed to  the  son  on  tlie  part  of  his  mother,  and  yet  it  had 
not  descended  eitiier  trom  or  through  his  mother,  for 
the  estate  had  never  vesU'd  In  her.  The  statute  must 
mean  every  case  where  the  blood  must  be  traced  tiirougii 
the  mother ;  every  case  where  the  mother  is  a  link  of 
the  chain  which  connects  the  intestate  wit)^  the  person 
froxn  whopi  the  estate  descended  to  hinu 

This  estate,  therefore,  must  be  understood,  as  having 
descended  to  J.  B.  Hamnumdf  on  the  pari  oj  his  mother; 
and  therefore,  inasmuch  as  at  his  death,  he  Jei%  tieitlier 
child  nor  descendant,  nor  mother,  nor  brother  or  sister 
of  the  blood  qf  the  mothcrt  nor  descendant  of  such  bro- 
ther or  sister,  nor  grandfather  on  the  part  of  the  mother^ 
nor  descendant  of  such  grandfather,  nor  father  of  such 
grandfather,  and  inasmuch  as  the  lessors  of  the  Plaintiff 
lire  the  descendants  of  the  father  of  such  grandfather* 
thie  estate  must,  by  the  provisions  of  the  statute,  descend 
to  thrm.  / 

> 

2d.  The  devise  to  John  JIf'CSonneB,  in  fee,  of  the  moie- 
ty of  the  churcii-hill  lots,  and  of  the  ^^eneral  residunmt 
vested  in  him  a  fee  simple  estate  from  tlie  I  eginning*  He 
took  by  purchase  under  the  will.  It  descended  to  J.  B. 
Hammond  by  the  same  rule  of  descent  as  in  the 'former 
case,  and  by  the  same  construction  of  the  statute  has  de- 
(^cended  from  him  to  the  Plaintifik 

3d.  The  third  case  under  this  will,  is  that  of  the  spe- 
cific de\ise  to  J.  B.  Hammond,  with  luoitatioii  over,  in 
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of  liis  death  mider  age  and  without  issae^  to  Jahn  babkitz*8 
Jd^CofmelL  jlessbe 

J.  B.  Hammoni  died  under  age  and  without  issue^  so  casey. 
that  the  fee  devised  to  him  was  defeated,  and  would  have  -— ii..— ... 
vested  immediately  in  John  M^ConneU,  if  he  had  been 
alivey  but  he  died  in  the  life  time  of  J.  B.  Eammond.  In 
whom  thte  did  it  vest?  By  the  rules  of  the  common  law^ 
Mm  M*C(mndl  had  such  an  interest  in  the  devise^  as  was 
descendible  to  his  heirs.  Who  were  his  heirs  ?  Not 
they  who  were  such  at  the  time  of  his  death,  but  they 
who  answered  the  description  of  his  heirs  at  the  time  of 
the  death  of  J.  B.  Hammond.  2  Feame,  529.  id.  535. 
2  WUsoHf  29.   Ooodright  v.  SearU. 

John  M 'Connelly  if  he  had  been  alive  at  the  time  of 
the  d^^atli  of  J.  B.  Hammond,  would  hate  taken  the  fee 
by  purchaUf  and  t,Ue  lessors  of  the  Plaintiff  were  the 
only  persons  who  could  at  that  time  entitle  themselves 
as  his  heirs^  there  being  no  heirs  of  the  paternal  line 
then  living. 

Maetik  (md  PiHKHET,  Mtomey  Oeneralf  contra. 

The  executory  devises  were  void,  because  the  contin- 
gency is  the  dying  <•  without'  issue^'  indefinitely,  and 
not  limiting  it  to  the  case  of  dying  without  kaving  is- 
sue alive  at  the  time  of  his  death,  l  Feame f  411.  2 
FeoTTief  74.  144-5,  1 54.  1  Sid.  148,  Cotterson  v.  Bight. 
i,Bae.M.%S±.    {ChvittifnCs  Ed.)    2F«anie,   187,  358. 

1  P.    Wms.  198,  JVScAofo  v.  Hooper.    2  Feame,  245. 

2  Fearne,  206. 159. 154. 160.     2  H.  Bl.  358. 

The  limitations  over  being  void,  each  tool^  an  abso- 
lute fee  simple  in  the  lands  devised  to  him. 

Upon  the  death  of  John  M^ComeU,  the  estate  descend* 
e^,  according  to  the  provisions  of  the  statute,  to  J.  B. 
Hammond^  who  took,  not  by  way  of  descent  at  com-* 
mon  law,  but  by  force  of  the  statute.  The  preamble  of 
the  statute  shows  that  the  legislature  meant  to  abolish 
the  law  of  descents  altogether. 

The  expression  «  on  the  part  of  the  mother,^*  means, 

/fom  or  through  the  mother.  Now  this  estate  never  came 

to  J.  B*  Haimnond  from  or  through  his  mother.  Under 


M% 


SUPBEME  COURT  U.  8. 


BASNiTz's  tho  ad  branch  of  the  statute,  every  estate' which  ceues 
uss^fijB    to  an  in  test  ate,  <<  and  not  derived  from  or  through  eiUur 
T.        **  of  his  ancestorst*'  is  supposed  to  have  come  bj  pur^ 
CASBT.    chasef  and  is  to  descend  accordingly.    This  estate  ^was 
not  derived  to  the  intestate^  J.  B.  Hammond,  from  or 
through  cither  of  his  ancestors,'  and  tberrfore  is  to  de- 
scend as  if  it  came  to  him  by  purchase.    This  construc- 
tion makes  the  statute  provide  for  .all  cases,  whereas  the 
construction  insisted  upon  by  the  Plaintiflbf  leaves  the 
cases  where  the  estate  has  descended  or  pa^ed  hy  force 
of  the  statute  from  brother  to  brother  of  the  whole 
hlood,  or  from  son  to  father,  or  from  hoiband  to  wife,  or 
from  wife  to  husband,  wholly  unprovided  for  f  for  these 
are  not  cases  of  purchase,  nor  of  descent  from  micestors* 

If,  however,  the  case  of  Hammond  be  casus  omissus, 
then  the  estate  may  descend  at  common  law  through 
the  line  of  his  father.       '  .         • 

One  argument  of  the  I^aintiff'scoansel  was  biiilt  up- 
on the  absurdity  of  supposing  that  the  statute  direchid 
an  estate  to  descend  to  the  mother,  which  had  already 
descended ^ont  her.  But  the  statute,  only  directs  it  to 
descend  to  the  mother,  by  way  of  illustration,  so  as  to 
lead  to  the  heir. 

But  if  the  limitations  over  were  good,  then  JoAn 
M^ConnelL  died  .seized  of  an  hereditament,  a  descimdftle 
interest,  which  went  to  his  heir.  Who  was  his  heir  ? 
This  same  J.  B.  Hammond,  so  that  either  way  the  ab- 
solute  estate  in  fee  vested  in  him  as  a  purchaser,  and 
descended  to  his  heirs.  Again,  the  Sd  flection  of  the 
statute  declares,  '<  that  no  right  in  tbfe  inheritance  shidl 
**  accrue  to  or  vest  in  any  person,  nnl^  such  person  is 
**  in  being,  and  capable  in  law  to  take  as  heir  at  the  time 
•*  of  the  inteatatc's  death.'*  Now  theso  Plaintiffs  were 
not  «  capable  in  law  to  take  as  heirs''  to  John  M«Cdn- 
nell  '<  at  the  time  of  his  deatli.*'  So  that  they  ftre  pro- 
hibited by  the  statnte  f^om  taking  tiie  benefit  of  this  ex- 
ecutory devise,  even  if  they  could  do  so  by  the  common 
law.  Under  the  statute  J.  MComeU  had,  at  his  death, 
an  inheritable  interest  in  the  land  devised  to  J.  B.  Ham* 
mond,  with  limitation  over.  The  statute  makes  no  dif- 
fbi'ence  between  vested  and  contingent  interests  j  they 
all  descend  alike.. 
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But  there  is  «  fatal  ohjectioii  to  the  Plaintitf's  recovery  babnItz^ 
in  this  case.    The  lessors  of  the  Plaintiff  are  tenants   lesseb 
in  common  with  the  Ddbndants ;  and  one  tenant  in  com-        v. 
roon  cannot  maintain  ejectment  against  another,  without    caset. 
proof  of  actual  ouster.    Such  ouster  is  not  proved. 

liAMtmLi  in  rephf* 

iThe  Defendants  have  confessed  lease,  entry  and  ous- 
ter^ and  therefore,  an  actual  ouster  need  not  be  proved. 

The  whole  qnestion  is  as  to  the  meaning  of  tlie 
words  <<  descend  on  the -part  of  the  mother." 

There  are  only  two  modes  of  acquiring  property,  viz. 
by  purchase  and  by  descent ;  by  the  act  of  the  party, 
or  by  act  of  law. 

Descents  are  either  *  lineal  or  collateral.  Lineal  is 
from  the  ancestor  in  the  direct  descending  line.  Colla- 
teral, is  where  you  first  ascend  to  the  common  ancestor, 
and  then  descend  until  you  find  the  heir. 

The  construction  of  the  statute  adopted  by  the  De- 
fendants, aHows  only  one  kind  of  descent^— lineal.  The 
statute  uses  the  word  <<  descent"  generally,  compre- 
hending both  kinds*  It  says  from  or  through  either  of 
his  ancestors.  <^  From^'  applies  to  lineal^  descent  i 
<<  tkraugh*^  to  eoUaieraU  If  the  statute  includes  collate* 
rtl  descents,  there  is  augend  of  the  question.  If  a  man 
takes  an  estate  by  reason  of  his  mother,  he  takes  through 
his  mother.  If  a  man  takes  as  great  grandson  from 
I.  S.  the  estate  has  not  passed  through  the  father  or 
grandfather,  yet  he  takes  through  them.  So  in  tracing 
a  collateral  descent,  the  estate  does  not  go  through  the 
intermediate  Unks,  yei  the  heir  claims  through  them. 

As  to  the  executory  devises.  ^Fhe  contingency  was 
not  too  remote  nor  indefinite.  It  must  be  determined 
within  21  years.  If  the  contingency  had  been  simply' 
dying  vntheut  issue^  there  would  be  weight  in  the  objec- 
tion ;  bat  it  is  dying  under  age,  and  without  issue ;  sib 
that  if  he  came  of  age,  or  had  issue,  the  estate  became 
absolute.  Heve  are  not  two  conditions,  but  two  facts 
making  one  condition. 
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BAKirrrz*8     Tbe  PlainKflTs  do  not  take  as  har$^  but  as  jmnrdtMers 
UBSSEE     under  tbe  will  by  the  description  of  their  persa'is;  if 
V,        they  answer  the  description  of  heirs  at  the  time  the  con* 
CA8ET.    tin(E;ency  happens  oil  which  the  executory  devise  takes 
effect^   they   must  take.     A    possibility    is    not    de- 
scendible.   They  take  as  purchasers.    This  is  an  an- 
swer also  to  the  objection  raised  upon  the  dd  section  of 
the  statute.    They  do  nut  claim  as  kdrs,  and  therefore 
are  not  withi^  the  statute. .  The  statute  refers  to  their 
natural  capacity  to  take.     It  alludes  to  the  disability  of 
alienage^  attaint,  &c.  and  was  intended  to  exclude  post- 
humous children  incases  of  collateral  descent. 

March  ±±thf  1813.  PresenU..Mkn9isLkLL,  Ou  J. 
WASHiirGTONt  DuvALi.  ani  Stort,  J. 

The  Court  having  taken  time  since  last  term  to  ad« 
vise, 

STOBTf  J.  (after  stating  the  facts  of  the  case,)  deli- 
vered  the  opinion  of  the  Court  as  follows : 

It  is  true,  that  the  general  rule  is,  that  an  heir  shall 
not  take  by  devistf  when  he  may  take  the  same  estate  in 
the  land  by  descent*  1  Rott.  Abr.  626.  L  30.  Hob.  30. 
1  Balk.  24f2.    1  Bl.  Bep.  %%. 

But  it  is  not  denied  that  all  the  estates  which  each  of 
the  grandson^  derived  und<*r  the  will,  were  estat<^  by 
purchase.  Admitting  the  executory  devises  over  to  be 
good,  there  could  be  no  doubt  as  to  any  part  of  the 
estates ;  for  the  estates  are  of  a  quality  diffi^rent  froni 
what  the  parties  would  have  taken  in  the  course  of  de* 
scent. 

It  has  been  an^ed  by  the  PlaintifT^s  counsel,  upon 
the  foregoing  facts,  that  as  to  the  whole  estate  imme- 
diately devised  to  John  M^Connell,  the  lessors  of  the 
Plaintiff  are  entitled  to  recover,  in  the  events  which 
have  happened,  as  his  heirs  tx  parte  nuUema  ;  and  that 
as  to  the  estate  devised  to  him  upon  the  contingenrv  of 
the  death  of  John  B.  Hammond  under  age  and  without 
issue,  ttie  lesson  of  the  Plaintfif  are  entitl^^d  to  recover 
.  as  the  heirs  at  law  of  John  M^Connell,  at  the  time  when 
the  contingency  happened,  although  not  heirs  at  the 
time  of  his  death. 
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The  decision  of  tbese  points  depends  upon  the  true  babki^^S 
construction  of  the  statute  of  descents  of  Maryland,   lessee 
amd  the  application  thereto  of  the  principles  of  the  com-        v. 
mon  law.  caset. 

This  statute  of  descentSf  (1786,  ch.  45,)  after  reciting 
that  the  law  of  descents  which  uriginated  with  the  feu- 
dal system  and  military  tenures,  is  contrary  to  justice, 
and  ought  to  be  abolished,  enactSv  <<  That*  if  any  per- 
son seized  of  an  esiate,''  &c.  <*  shall  die  intestate  thereof, 
such  lands,"  &c. «  shall  descend  to  the  kindred,  male  and 
female,  of  such  person,  in  the  following  order,  to  wit : 
Firsi,  to  the  child  or  children,  and  their  descendants, 
if  any,  equally,  arid  if  no  child  or  descendant,  and  the 
e$iate  descended  to  the  intestate  an  the  part  of  the  father^  ' 
then  to  the  father,  and  if  no  father  living,  then  to  the 
brothers  and  sisters  of  the  intestate  of  the  blood  of  the 
father,  and  their  descendants  equally,  and  if  no  brother 
or  sister  as  albresaid, '  or  descendant  from  such  brother 
or  sister,  then  to  the  grandfather  on  the  part  of  the  fa- 
ther, and  if  no  such  grandfather  living,  Uien  to  the 
descendants  of  such  grandfather  and  their  descendants^ 
in  equal  degree  equally,  and  if,  no  descendant  of  such 
grandfather,   thi^n  to  the  father  of  such  grandfather^ 
and  if  none  such  liv  ing,  then  to  the  descendants  of  the 
father  of  such  grandfather  in  equal  degree,  and  so  on, 
passing  to  the  next  lineal  male  patermu  ancestor,  and  if 
none  such,  to  his  descendants  jn  equal  degree,  without 
end :  And  if  no  paternal  ancestor,  or  descendant  from 
such  ancestor,  then  to  tlie  mother  of  ti>e  intestate,  and  if 
no  mother  living,  to  her  descendants  in  equal  degree 
equally,  and  if  no  mother  living,  or  descendants  from 
such  mother,  then  to  the  maternal  ancestors  and  their 
descendants  in  tlie  same  manner  as  is  above  directed  as 
to  the  paternal  ancestors  and.  their  descendants,    •9n4 
tf  the  estate  descended  to  the  intestate  on  the  part  of  the  mo^ 
therf  and  the  intestate  shall  die  without  any  child  or  de# 
scendant  as  aforesaid,  then  the  estate  shall  go  to  th^ 
mother,  and  if  no  mother  living,  then  to  the  bi-others 
and  sisters  of  the  intestate  of  the  blood  of  the  mother^ 
and  their  descendants  in  equal  degree  equally,  and  if  no 
such  brother  or  sister,  or  descendant  of  such  brother 
or  sister,  then  to  the  grandfather  on  the  part  of  the  mo* 
ther,  and  if  no  such  grandfether  living,  then  to  his  de* 
scendants  in  equal  degree  equally,  ana  if  no  such  .de* 
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HAUKtTz^s  8cendant  of  such  grandfather,  then  to  the  fathet  of 
IfissBB  such  grandfather,  and  if  none  such  living,  then  to  his 
descendants  iq^equal  degree,  and  so  on,  passing  to  the 
next  mail  maternal  ancestor,  and  if  nonesuch  living,  to 
«>  his  descendants  in  equal  degree,  and  if  no  such  maternal 
Imcestor,  or  descendantfrom  any  maternal  ancestor,  then 
to  the  fattier  of  the  intestate,  and  if  no  father  living,  to 
hin  descendants  in  equal  degree  equally,  and  if  no  father 
living,  or  descendant  from  the  father,  then  to  the  pater- 
nal ancestors  and  their  descendants,  in  the  same  mannejr 
as  is  above  directed  as  to  the  maternal  ancestors." 

«  Jni  if  the  estate  is  of  slutU  he  vested  in  the  itdestate  bp 
purchase f  and  not  derifoed  from  or  through  eWier  of  his 
ancestors,  and  there  be  no  child  or  descendant  of  such 
intestate,  then  the  estate  shall  descend  to  the  brotliers 
and  si^terfi  of  such  intestate  of  the  whole  blood,  and 
their  descendants  in  equal  degree  equally,  and  if  no 
brother  or  sister  of  the  whole  blood,  or  descendant  from 
such  brother  or  sister,  then  to  the  brothers  and  sisters  of 
the  half  blood  and  their  descendants,  in  equal  degree 
equally,  and  if  no  brother  or  sister  of  the  whole  or  half 
blood,  or  any  descendant  from  such  brother  or  sister,  then 
to  the  father,  and  if  no  father  living,  then  to  the  mother,  and 
if  no  mother  living,  then  to  the  grandfather  on  the  part  of 
the  father,  and  if  no  such  grandfather  living,  then  to  the 
descendants  of  duch  grandfather,  in  equal  degree  cqual'- 
ly,  and  if  no  such  grandfather,  or  any  descendantfrom 
him,  then  to  the  grandfather  on  the  part  of  the  mother, 
and  if  no  such  grandfather,  then  to  hid  descendants  in 
equal  degree  equally,  and  so  on  without  end,  alternating 
the  next  male  paternal  ancestor  and  his  descendants, 
and  the  next  male  maternal  ancestor  and  his  descen- 
dants ;  and  giving  preference  to  the  paternal  ancestor 
and  his  descendants  ;  and  if  there  be  no  descendants  oi^ 
kindred  of  the  intestate  as  aforesaid  to  take  the  estate, 
then  the  same  shall  go  to  the  husband  or  wife,  as  the 
cade  may  be ;  and  if  the  husband  or  wife  be  dead,  then 
to  his  or  her  kindred  in  the  like  course  as  if  such  husband 
or  wife  had  survived  the  intestate,  and  then  had  died  en- 
titled to  the  estate  by  purchase ;  and  if  the  intestate  has 
had  more  husbands  or  wives  than  one,  and  all  shall  die 
before  such  intestate,  then  the  estate  shall  be  equally  di- 
vided among  the  kindred  of  the  several  husbands  or 
wives  in  equal  degree  equally.'^ 
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Three  classes  of  cases  are  here  in  terms  provided  BAiuriTZfS 

for.  I3S8SB 

V. 

1.  ^<  Estates  descended  to  the  intestate  on  the  part  of    cAset. 
« the  father." 

2.  **  Estates  descended  to  the  intestate  on  the  part  of 
<'  the  mother." 

• 

d«  <<  Estates  vested  in  the  intestate  hjr  purchase  and 
<<  not  derived  from  or  through  either  of  his  ancestors.'' 

The  descent  of  an  estate  of  purchase^  from  brother  to 
brother,  and  from  a  son  to  a  parent,  where  the  bn)ther 
or  the  parent  is  the  proposituSf  is  not  directly  within 
the  language  of  the  statute.  For,  by  the  common  law, 
a  descent  from  brother  to  brother  is  held  to  be  an  im» 
mediate  descent,  and  not  from  or  through  the  parents; 
sind  the  ejcpress  provision  of  the  statute  of  Maryland 
as  to  estates  of  puirhase,  necessarily  involves  the  same 
conclusion .;  and  the  same  may  be  declared  of  a  descent 
from  a  child  .to  a  parent  under  the  same  statute. 

It  has  been  argued  that  the  legislature  intended  to 
form  a  complete  scheme  of  descents;  and  that  the  Court 
ought  not  to  construe  any  case  to.  be' a  casus  omissus^  if 
by  any  reasonable  construction  the  words  can  be  ex- 
tended to  embrace  it.  Both  parties  accede  to  this 
argument,  but  they  apply  it  in  a  very  dtflferent  manner. 
The  Plaintiffs  contend  that  the  descent  from  brother  to 
brother  was  meant  to  be  included  in  the  first  and  second 
classes  of  descents,  as  the  parents  were  tlie  common 
Unk  of  connexion  from  and  through  whom  the  consan- 
guinity was  to  he  sought;  that  therefore  the  descent,  in 
such  case,  is  tx-parU  paiema,  or  matemaf  as  the  father 
or  mother  happens  to  be  the  commuTie  vinculum*  And 
the  Plaintiffs  rely  on  the  words  *•  and  n4)t  derived  from 
or  through  exther  of  his  ancestors,*'  in  the  clause  em- 
bracing the  third  class,  as  distinctly  showing  that  the 
legislature  deemed  every  case  of  descents  to  be  complete- 
ly within  the  preceding  classes.  On  the  other  hand, 
the  |)£feq4ants  contend  that  whatever  might  be  the 
legislative  supposition,  it  is  impossible  to  support  the 
position,  iiiat  a  descent  from  brother  to  brother,  or  from 
chOd  to  parent,  is  a  descent  ex->parlt  patema  or  maUma. 
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llAltsriT2*8  It  is  therefore,  either  a  casus  omissus,  or  the  words 
l.E!i8£E    *'  and  not  derived  Jrom  or  through  either  of  his  ances^ 
V.        tors''  are  to  be  considered  not  as  qualifying  and  limit- 
CASBT.    ing  the  pi*eceding  woitls,  but  as  either  constituting  a 
■■■  I  fourth  class  of  cases,  embracing  all  such  as  are  not  in- 

cluded in  the  thi-ee  preceding  classes;  or  as  explaining 
.    estates  by  purchase  to  include  all  cases  which  are  not 

paternal  or  maternal  descents* 

■ 

There  are  certainly  intrinsic  difficulties  in  admitting 
jeithcr  of  these  constructions.  It  the  legislature  have 
proceeded  on  a  mistake,  it  would  be  dangerous  to  de- 
clare that  a  Court  of  law  were  bound  to  enlarge  the 
natural  import  of  words  in  order  to  supply  deficiencies 
occasioned  by  tliat  mistake.  It  would  be  still  more  dan- 
gerous to  admit  that  because  tlie  legislature  have  ex- 
pressed an  intention  to  form  a  scheme  of  descents,  the 
Court  were  bound  to  bring  evei^  case  witliin  the  speci- 
|ied  classes,  in  the  present  cas^^,  equal  violence  would 
be  done  to  the  ordinary  use  of  the  terms  employed  by 
adopting  the  construction  contended  for  by  either  party* 

It  is  not  a  descent  from  or  through  the  paternal  or 
maternal  line,  in  the  sense  of  the  common  law.    Nor  is  ^ 
it  a  purchase. 

The  words  '^  and  not  derived  from  or  through  either  df 
his  ancestors*^  are  manifestly  used  as  explanatory  of  the 
legal  import  of  purchase.    They  are  the  exact  words 
which  the  common  lan^  selects  to  distinguish  the  estate 
of  a  purchaser  from  the  estite  of  an  heir. 

It  is  obvious  that  the  legislature  use  the  words  (fe«;fii# 
)And  purchase  in  titeir  technical  and  legal  sense.  They 
bave  also  expressly  provided  f(»r  th^  case  of  a  descent 
from  brother  to  brother,  passing  by  the  parents ;  and 
of  a  parent  ft*om  a  child,  when  there  are  no  brothers  or 
sisters.  These  descents  must  therefore  foe  direct  ani 
immediate;  and  the  former  case  is  so  fieemed  also  St 
the  common  law.  It  is  therefore  in  our  judgment  per* 
fectly  clf'ar,  that  a  descent  from  brother  to  bi^other  is 
|iot  within  the  statute,  and  of  coufsr  is  a  comub  amissta, 
to  be  regulated  by  the  common  law* 


To  apply  th|j»  to  the  present  case.    By  the  arrival  of 
Tphn  |A<Connell  at  the  age  of  Si  yesn,  all  tfie  estates 
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devised  to  him  immediatdy  became  absolute  estates  in  barnitz« 
fee  simple.     On  his  death  they  passed  to  his  half  bro-   lessee 
ther,  John  B.  Hammond;  and  upo%  his  death  they  pass-        t, 
ed  to  the  heirs  at  law  of  the  latter.    The  lessors  of  the    caset. 
Plaintiff  have  tlierefore  made  no  sufficient  title  thereto. 

Let  us  now  consider  the  second  question:  whether 
the  lessors  of  the  Plaintiff  have  any  title  to  the  estates 
which  were  devised  over  to  John  M«Connell  upon  the 
contingency  of  John  B.  Hammond's  dying  under  age 
and  without  issue. 

It  has  been  argued  by  the  Defendant's  counsel  tliat 
this  executory  devise  is  void  because  the  contingency  is 
too  remote. 

4 

It  is  the  acknowledged  rule,  that  an  executory  devise 
is  not  too  remote  if  the  contingency  may  happen  within 
a  life  or  lives  in  beings  or  21  years  and  a  few  months 
after. 

In  the  present  case  the  contingency  must  have  hap- 
pened within  %t  years  at  all  events.  For  if  John  B. 
Hammond  attained  his  full  age  the  estate  vested  abso- 
lutdy.  To  have  defeated  the  estate  over,  it  was  suffi- 
cient either  that  he  attained  bis  full  age,  or  died  under 
1^  leaving  issue.  The  authorities  are  conclusive  on 
this  point.  1  IFib.  140,  270.  2  Airr,  873.  1  8aund. 
174.  5  Bos.  amd  FuL  38.  ±2  Bast  288.  2  8tr.  1175. 
There  is  no  validity  therefore  in  this  objection. 

In  the  next  place  it  win  be  necessary  to  consider 
what  is  the  nature  of  an  executory  devise  as  to  its 
frawmissibility  to  heirs^  where  the  devisee  dies  before 
the  happening  of  the  contingency. 


And  it  seems  very  clear  that  at  common  law,  contin- 

fent  remainders  and  executory  devises  are  transmissi- 
le  to  the  heirs  ai  the  party  to  whom  they  are  limited^ 
if  he  chance  to  die  before  the  contingency  happens^ 
PeUt^i^  54.  1  Bep.  99.  Cos.  Ttmp.  T\db.  117.  In 
Mch  case,  however,  it  doeb  not  vest  absolutely  in  the 
Urst  heir  so  as  upon  his  death  to  carry  it  to  his  heir  at 
law,  who  is  not  heir  at  law  of  the  first  devisee,  but  it 
d^blves  from  heir  to  heir,  and  vests  alisolutcly  in  l|im 
ioifhf  wlm  cati  dutke  himsdf  heir  to  tlie  first  devisee  |k| 
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BABiaTz's  tlic  time  Mrlicn  the  contingency  happens,  and  the  exc- 
XESSKE    cutoiT  de\  iflc  falls  into  possession. 

V,  ,  • 

CASBT.  This  rule  is  adopted  in  analogy  to  that  role  of  de* 
-  scent  wlfich  requires  tliat  a  person  wiio  claims  a  fee 
simple  by  descent  from  one  who  was  first  purchaser  of 
the  reversion  or  remainder  expectant  on  a  freehold 
estate^  mast  make  himself  heir  of  such  purchaser  at  tiie 
time  when  that  reyersion  or  remainder  falls  into  pos^ 
session.  Co.  lU^  11,  C^.J  14,  C^.J  s  Bep.  42,  Nor 
does  it  vary  the  legal  result  that  the  person  to  whom 
the  pi*eceding  estate  is  devised,  happens  to  be  the  heir 
of  the  executory  devisee,  for  though  on  the  dea^  of  the 
latter  tlie  executory  devise  devolves  upon  him,  yet  it  is 
not  merged  in  the  preceding  estate,  but  expects  the 
regular  happening  of  the  contingency  and  then  vests 
absolutely  in  the  then  heir  of  the  executory  devisee. 
The  case  of  Goodright  v.  Searkf  %  Wils.  29,  is  decisive 
on  this  point  and  indeed  runs  on  all  fo^rs  with  (he 
present. 

But  it  is  contended  that  the  statute  of  descents  of 
Maryland  has  changed  the  rule  of  the  common  law  in 
this  respect ;  and  has  made  the  death  of  ttie  intestate 
the  point  of  time  from  which  the  descent  and  heirship 
are  in  every  case  to  be  traced.  The  third  section,  which 
is  relied  on  for  tl)is  purpose,  enacts  as  follows:  **  That 
«<  no  right  in  the  inheritance  shall  accrue  to  or  vest  in 
<<  any  person,  other  than  to  children  of  the  intestate 
*^  and  tlieir  descendants,  unless  such  person  is  in  being, 
<•  and  capable  in  law  to  take  as  heir  at  the  time  of  the 
<<  intestate's  death ;  but  any  child  or  descendant  of  the 
<<  intestate,  born  after  the  death  of  the  intestate,  shall 
f<  ha^e  the  same  right  of  inheritance  as  if  born  befora 
<<  the  death  of  the  intestate.*' 

In  our  judgment,  the  conclusion  drawn  from  this 
clause  is  not  correct.  The  object  of  the  section  i^  to 
limit  the  natural  capacity  to  take,  as  heirs^  to  persons 
in  being  at  the  time  of  the  death  of  the  intestate,  where 
the  estate  is  then  capable  of.  vesting;  in  possession;  and 
not  to  make  persons  heirs,  who,  if  m  being  at  the  tim^ 
would  not,  by  the  common  law,  answer  the  description 
of  absolute  heirs,  or  to  give  a  vested  absolute  interest^ 
where  the  common  law  had  given  only  a  possible  con-i 
tingent  interest    The  legislature  had  in  view  cases  of 
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jposthnmotts  children^  and  cases  where  a  descent  to  an  BAHmn^Z'S 
Leir  had  been  defeated  by  the  subsequent  birth  of  a   lbsbek 
hearer  heir.    The  argument  of  the  Defendants,  on  this        v. 
pointy  ought  not,  therefore,  to  prevail.     No  ^question    casby* 
has  been  made  as  to  the  land  specifiedly  devised  to  John  — — — *^— 
B.  Hammond  in  fee  with  a  limitation  over  to  his  father 
in  fee.    As  that  limitation  over  was  a  good  executory 
devise,  and,  in  the  events  which  happened,  took  effect, 
it  is  veiy  clear  that  the  lessors  of  the  Plaintiff  cannot 

claim  title  thereto.   This  is  indeed  conceded  on  all  sidto. 

« 

The  result  of  this  opinion  accordiii^y  is,  that  the 
lessors  of  the  Plaintiff  are  entitled,  as  heirs  of  John 
M*Connell,  at  the  happening  of  the  contingency,  on  the 
death  of  John  B.  Hammond,  under  age  and  without 
issue,  to  one  moiety  of  the  Church-hill  lands,  and  the 
residuary  estates  as  tenants  in  common  with  the  htfirs 
of  John  fi«  Hammond ;  but  they  are  not  entitled  to  any 
portion  of  the  lands  of  which  John  M^Connell  had  an 
absolute  vested  fee  at  the  time  of  his  decease. 

As,  however,  a  tenant  in  common  cannot  in  general 
maintain  an  action  of  ejectment  against  his  co-tenant, , 
and  there  are  no  facts  found  in  tliis  case  to  prove  an 
actual  ouster  and  to  take  it  out  of  the  general  rule,  the 
Consequence  is  that  the  judgment*  in  the  opinion  of  a 
majority  of  the  Court,  must  be  ailirmed  with  costs. 


BLACKWEI^L  v.  PATTOJ^  ^  ERWIN's  Lfissfi^. 


1815. 

Mareh      6th. 


M^ent  Washington,  J.  and  Tobd,  J. 


ERROR  to  the  Circuit  Court  for  the  district  of  Ten-^  b^  the  laws  of 
nessee,  in  an  action  of  ejectment  brought  by  the  lessee  li  Carolina 
of  Pattonand  Erwin,  against  Blackwell,  for  5,000  acres  ^JkLXIT^ 
of  land>  in  Bedford  county,  in  the  state  of  Tennessee,  in  TennetM^ 

executed  in 

Iff     ^^iiffM^liiaa 

At  the  trial  the  Defendant  took  three  bills  of  exceptions,  hj  mnton 

redoin?  there 

The  Jltst  stated,  that  tlie  Plaintiff  produced  in  evi*  xth,  j^ewU 
denee,    at  the  trial,    a   deed  of   bargain    and   ^^^'^^^^^ 
from  I.  G.  and  Thomas  Blount,  to  whom  it  was  al- 
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"BJ^CK-    leged  the  land  had  been  granted  by  the  state  of  North 

WELL     Carolina^  while  it  was  a  part  of  that  state.    The  ^^ei 

V,        from  L  G.  and  T.  Blount*  was  executed  on  tlie  9ih  of 

PATTOV  k  October,  1794»  to  David  Allison.     On  the  39th  of  Sep- 

sawnr's   tcmber,  1797,  it  was  proved  b>  one  of  the  subscribing 

LESSEE,   witnesses  before  John   Hej  wood»  a  judge  of  the   Su- 

— -^  preme  Court  of  law  and  equitj,  for  the  state  of  North 

aeribini:  wit-    Carolina^  and  registered  in  Stoke's  county. 

~^~"^  before 


CiniUna,  aod  Ou  the  9th  of  Decembcrf  1807,  the  hand  writing  of 
JSS^th*  ^^^  subscribing  witnesses,  who  were  dead,  and  of  the 
prmr'^eoanty  gt  antors,  WAS  proved  before  Samuel  Powell,  one  of  the 
in  Tennesee,  judgos  of  the  Supreme  Court  of  law  and  equity  of  the 
^te  glvTO  s^^  <^f  Tennesste,  who  ordered  it  to  be  registered.  At 
hi  eridenee  in  November  term,  1808,  in  the  Supreme  Court  of  Ten* 
2rc^^ment  '*^**^^^'>  ^^^  Mero  distHct,  (in  which  the  land  lies,)  the 
t£e  ^te  of  the  hand  Writing  of  the  grantors,  and  of  the  subscribing 
<ieinjK  ia  Uie  witnesses,  was  again  proved,  and  on  the  28th  ot  De- 
n^y'J^JJ^d.  cember,  1808,  the  deed  was  recorded  in  the  prop^T 
ed  daring  the  county.  On  the  trial,  (whirh  was  in  June  term,  1810) 
Slfom'*to*^  the  Plaintiff  offered  parol  evidence  to  prove  the  hand 
the  title.  Writing  of  the  subscribing  witnesses  and  their  deatk 
The  firtt  grant  before  tlie  month  of  December,  1807,  and  also  to  prove 

from  the  stAte  -i      i        j         -xz  r  al  x 

ofN.  caroiioft  the  hand  writing  of  the  grantors. 

upon  an  ectrr« 

tbough^kned  ^^  ^^^  admission  of  this  evidence  the  Defendant  be* 
apon  a  dupii*  low  objected,  but  the  Court  over-ruled  the  objection^ 
th^origSaUw-  *^^  admitted  the  deed  in  evidence. 

iiig  in  the 

haodi  of  the  The  2d  bUl  of  exceptions  stated  that  the  Plaintiifalso  of- 
!JSSr^ai?*^  f^i'ed  in  evidence  a  deed  to  his  lessors,  bearing  date  ajier 
though  a«ii>-  the  demiselaidinthe  declaration,  tr>  the  admission  of  which 
'^ulJl^  deed  the  Defendant  objected,  but  the  Court  admitted  it  to 
original  urar-  be  read  in  evidence,  saying  the  date  of  the  demise  was  im- 
und/^'^  ^^^^  materia!,  or  the  Plaintiff  might  amend  his  declaration, 

which  he  did,  before  the  jury  retired  from  the  bar,  by 

altering  the  date  of  the  demise. 

The  sA  bill  of  exceptum$  stated,  that  the  Defendant 
offei  ed  evidence  to  prove,  that  the  original  grant  or  pa- 
tent from  the  state  of  North  Carolina  to  I.  G.  and  Tho- 
mas Blount,  was  issued  upon  a  duplicate  warrant, 
while  the  original  warrant  was  in  the  hands  of  the  sur- 
veyor generd;  and  that  I.  G.  and  Thomas  Blount  af- 
•  ter wards  obtained  anotJber  grant  or  patent  from  the  state 


/ 
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bf  North  Carolina  for  other  lands  upon  the  original  war-  iuLck- 
i*ant«  To  the  admission  of  this  evidence^  tfie  Plaintiff  WEiii 
objected;  ahd  tlie  Court  rejected  it.  t. 

i»ATTON  a 
Martijt,  for  the  Flaintiff  in  error^  *  feRwiN'd 

itEBSEE; 

1.  The  deed  from  I.  G.  and  T:  Blount  to  Alltsony  wa^  "   ■  ' 
hot  proved  and  registered  according  to  the  laws  of 
North  Caroliha,  or  of  Tennessee,  so  as  to  be  valid. 

The  law  of  North  Carolina,  1715,  ch.  30.  $.5.  p.  18; 
requires  every  deed  to  be  acknowledged,  or  proved,  in 
open  Court,  or  before  the  chief  justice,  and  registered, 
within  12  months  after  its  date,  in  the  county  where 
the  land  lies.  This  deed  beai*s  date  the  9th  of  October, 
d794f  was  ncVer  acknowledged  nor  properly  proved^ 
and  was  not  registered  till  the  28th  bf  December, 
1808. 

By  the  law  of  England,  a  deed  of  bargain  and  said 
is  inoperativ,e,  until  enrolled ;  in  the  same  manner  as  a 
deed  of  ft'ofTmeni  does  hot  operate  until  livery  of  sei- 
zen.  A^deed  by  a  joint-tenant — a  deed  for  the  rever- 
sion and  payment  '/f  reiit  to'  the  bargainor  are  good  bcr 
fore  enrolment.  The  bargainee  is  not  seized  before  en- 
rolment, and  if  he  die  before  enrolment,  hit  wife  is  not 
entitled  to  dower,  although  when  enrolled  it  relates 
back  to  its  date.  1  Bac  Mr.  473.  i  BL  Com.  3li.  i 
Wood^s  Conroeyancer,  32  to  34. 

2.  The  Court  ought  iiot  to  have  permitted  the  de€4 
to  the  lessors  of  the  Plaintiff,  dated  after  the  demise,  ttf  • 
be  given  in  evidence  on  that  declaration,  nor  to  have 
buffered  the  Plaintiff  to  amend  his  declaration  after  thd. 
jury  was  sworn.  2  Str.  1086,  Beddington  v.  Parkhurst: 
Runniiigton,  87.    BiU.JC.  P.  105,  Basset  v.  Basset. 

Courts  have  gone  no  further  in  permittiiig  aihend- 
in^nts  in  ejectment,  at  the  trial,  than  to  enlarge  the  term 
which  had  expired,  or  to  correct  grammatical  errors. 
Although  the  declaration  is  a  fiction  in  form,  yet  what; 
&  of  substance  ihust  be  truly  set  forth.' 

3.  The  act  of  North  Carolina,  (1783,  ch.  2,  p.  322,  ^ 
§  9, 10  and  ll)  which  prohibits  the  issuing  of  a  grant 
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BLACK,    upon  a  daidicate  warranty  was  in  force  when  t)iis  waf^- 
w£L£      rant  was  issued.  It  was  a  fraud  upon  the  state,  for  only 
V.        one  warrant  was  paid  for,  and  yet  it  was  iliade  to  ope* 
fkT^oit  &  rate  as  two. 

i^89^s.       Camfbbll,  contra* 


MiM 


Ist  There  were  other  laws  of  North  Carolina^  an4 
of  Tennessee*  extending  from  time  to  time  the  term  for 
inegisttring  deeds,  so  that  any  deed,  ev^i  of  50  years 
standing,  may  now  be  registered^ 

The  probate  of  the  deed,  before  Judge  Haywoodt  on 
the  29th  of  September,  1797,  iirings  the  deed  wiibui 
the  act  of  Tennessee,  1809,  Nov.  23,  ch.  100,  $  4,  pi 
129,  by  which  it  is  enacted,  «  That  all  deeds,  or  mesno 
^<' conveyances,  for  land  within  this  st&te,  which  shall 
«^  have  been  made  and  executed  out  of  the  limits  of  this 
'<  state,  and  shall  have  been  proven  by  one  or  more  ot 
<<the  subscribing  witnc^tses  thereto,  .or  acknowledged 
<<  by  the  grantor  or  grantors,  before  any  judge  of  any 
^*  Court  in  another  state,  or  before  the  mayor  of  any 
«^  city  or  corporation  in  another  state,  and  snail  have 
^<  been  registered  in  this  state  in  the  county  where  the 
«<  land  or  any  part  thereof  lies,  within  the  time  required 
<<  by  law  fey  registering  the  same,  such  probate  and  re- 
<«  gistration  shall  be  good  and  sufficient  to  entitte  the 
*t  same  to  be  |*ead  in  evidence  in  any  Court  withi^  this 
«  state.^ 

But  the  probate  and  the  adinisaion  to  registntion  10 
conctiisive  on  this  point. 

Tosho^rthatthe  terra  for  registering  deeds  had  been 
kept  open  until  the  present  time,  he  cited  the  following 
laws :  IreddPs  revisal  of  (fit  laps  ijf  Mrth  CaroUna,  p. 
«S,  1741,  c'l,  $  2,  S— p.  173,  175«,  c.  6,  $  2,  S—p. 
19.«,  1760,  (?.  6,  $  2-^11.  213,  ±76^^,  5I24»,  1766— p. 
m,  1770^.  269,  1773— p.  289, 1777— p,  42*,  1782-^ 
jp.'4a7,  ^784r--p«  590,  1786— p.  640—1  8e$si  iU  o.  % 
6i^&9^6S,.^  'jMivs  oj  Tennessee,  1794,  c.  9,%,  $  S.  idf 
1^96,  1797,  1801,  e.  20f  $  1— i803#  C  57—1505,  C.  ii^ 
$  1—1807,  c«  85,  %  1,  2—1809,  c.  100,  $  4. 

a4«  ^iJ^nvMl|^  Ch.  J4    Faa9  over  the  9^  jpobt 
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,GA.2iiiPB£tj:-  3d.  This  was  the  first  gNnt  which  issued  bjlags^ 
upon  this  entry,    it  was  good  when  it  issued^  and  cannot     welI. 
be  invalidated  by  a  subseqoeut  grant  on  the  sAme  war-        v. 
rant  Both  cannot  be  void.  If  either^  it  must  be  the  last  pattoIt  & 

erwik's 
,  March  ilA....MiB8HAL]:.t  Ch.  J.  delivered  the  opinion  lessee. 
of  the  Court  as  follows  :  — .«.._^ 

The  writ  of  error  in  this  case  is.  brought  to  reversed 
judgment  obtained  by  the  Defendants  in  error  against  the 
Plaintiffs  in  an  ejectment  brought  In  the  Circuit  Court 
of  West  Tennessee.  At  the  trial,  the  Plaintiffs  in  thai 
Court  offered  in  evidence  in  order  to  make  out  their 
ttfle,  a  deed  bearing  date  the  9th  of  October,  179^,  from 
j.  G.  Blount  and  Thomas  Blount,  of  North  Carolina, 
to  David  Allisdn,  of  Philadelphia,  which  deed  was  re*  -^ 

corded  in  the  county  in  which  the  lands  lie  on  the  28th 
day  of  December,  1808.  The  Defendants  objected  to 
the  admission  of  this  deed,  a^nd  excepted  to  the  opinioi) 
of  the  Court  over- ruling  the  objection.  ^ 

The  original  law  requiring  tlie  enregistering  of  deeds, 
passed  in  North  Carolina,  (then  comprehending  what  is 
now  the  state  of  Tennessee,)  in  the  year  1715,-"^hi8 
act  requires  that  the  deed  shall  be  acknowledged  by  the 
vendor,  or  proved  by  one  or  more  evidences,  upon  oathf 
either  before  the  chief  justice  for  the  time  being,  or  iii 
JSke  Court  of  the  precinct  where  the  land  lies,  and  regis-  » 
.  tered  by  the  public  register  of  the  precinct  where  the 
land  lies  within  twelve  months  after  the  date  thereof. 
It  was  afterwards  enacted,  that  the  deed  might  be  regis- 
tered by  the  clerk  of  the  county  in  which  the  land  liesy 
and  the  time  for  the  registration  of  deeds  was  prolongs 
ed  until  Tennessee  was  erected  into  an  independent  state, 
after  which  the  time  for  enregistering  of  deeds  conti- 
nued to  be  prolonged  by  the  legislature  of  that  state. 

.  In  the  year  1797,  the  legislature  of  Tennessee  enact- 
ed a  law,  declaring  that  d^s  made  without  the  limits 
of  the  state  should  be  admitted  to  registration  on  proof 
fhat  the  same  was  acknowledged  by  the  grantor,  or 
proved,  by  one  or  n^ore  of  the  subscribing  witness^  ii^ 
qpen  Court,  In  some  oiie  of  the  CoUrto  of  the  United 

States,  and  on  no  other  proof  whatever,  excq)t  where 
le  pwiy  boldihg  siich  d^  shall  have  the  aiiiue  proved 
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^i.ACK-    or  acknowledged  within  the  litnits  of  the  state  of  Ten^ 
^Ri^     pcssce,  agreeable  to  the  mode  benjtofore  in  force  an(} 
r,         use  in  that  state. 

kuwin's  It  is  rontcndod  by  the  counsel  for  the  Defendants  in 
iffiS^KEf  error,  tha(  the  deed  being  pcorded  in  the  proper  coun* 
.-.'  ['  ^  fy,  the  judgment  of  a  competent  Court  has  been  giveif 
pnthe  Butlicienry  of  the  testimony  on  which  it  was  re- 
gistered, apd  that  jiidgmt  nt  is  not  examinable  in  any 
othi  r  tribunal.  But  this  Court  i^  not  of  that  opinion, 
The  pri'of  on  which  a  deed  shall  be  iTgistei-ed  is  pre- 
ficribed  by  law,  and  it  is  enacted  that  the  deed  shall  not 
be  good  and  ay;tilab1e  in  law,  unless  it  be  so  proved  and 
recorded.  The  evidence  tliei*cf(U*e  is  spreail  upon  the- 
recqrdf  and  is  always  attainable.  The  order  that  a 
deed'  should  be*  admitted  to  record  is  an  expartt  order, 
and  might  often  be  wbtained  improperly  if  the  order 
was  conciusive.  It  is  believed  ^  be  the  practice  of  all 
Courts^  where  the  law  directs  conveyances  to  be  re- 
corded* and  prescribes  the  tc*stimony  on  which  they  stiall 
V  )ie  recprded  in  teHns  similar  to  tliose  employed  in  the 
aqt  of  North  Qarolina^  to  hold  themselves  at  liberty  to 
examine  the  proof  0{i  wbicl^  the  rcgiatration  has  beeq 

This  deed  in  the  present  case  was  proved  before  judg^ 
Haywood,  in  North  Carolina,  by  one  of  the  subscribe 
ing  witnesses  thereto,  on  the  29th  of  Sep|;ember,  i797^ 
find  rej^stered  in  Stokers  county,  in  North  Carolina. 

On  the  9th  day  of  December,  1807,  the  hand- writing 
pf  the  subscribing  witnesses,  who  were  dead,  and  of 
the  grantors,  was  proved  before  Samuel  Powell,  one  of 
^  the  judges  of  the  Supreme}  CouK  of  law  and  equity,  in 

the  state  of  Tenn-ssee,  who  thereupon  ordered  the  deed 
to  be  re^'stnred ;  and  afterwards  in  November  term, 
4808,  the  same  proof  was  received  in  open  Coui*t  in  the 
county  where  the  lands  lie,  and  was  ordered  t9L.be  re- 
^stered  by  tfiat  Court,  which  ordef  was  executed- 

Thfs  Court  is,  of  opinion,  that  the  deed  was  not  suffi- 
ci^ntly  proved  ?»C'>rding  to  the  then  existing  law.  The 
pT'^liate  befofe Judge  Hav  wood  w^as  not S'^iBcient  to  prove 
It  as  a  deed  made  out  of  the  state,  because  the  act  of 
\797  required  that  such  probate  should  be  made  in  open 
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Pourt  The  proof  made  before  judge  Powell,  and  in  black- 
open  Court,  is  insufficient,  because  it  was  not  made  by  well 
a  subscribing  witness. .  t. 

PATTOIf  k 

On  tbe  23d  of  November,  1809,  the  legislature  of  ei^win^s 
Tennessee  passed  an  act,  declaring  tliat  all  deeds  for  lessee. 
land  within  the  state,  made  out  <*f  the  state  by  grantors 
resifling  without  the  state,  aitd  <<  which  shall  have  been 
proven  by  one  or  more  of  the  subscribing  witnesses 
thereto,  or  acknowledged  by  the  grantor  or  grantorsf 
bf'fore  any  judge  of  any  Court  in  another  statej^  or  be- 
fore the  mayor,  &c«  and  shall  have  been  registered  in 
H^n  state  in  the  county  where  the  land,  or  any  part 
thereof  lies,  within  the  time  required  by  law  for  rf'gis- 
teringthe  same,  such  probate  and  registration  shall  be 
good  and  sufficient  to  entitle  the  same  to  be  read  in  evi- 
dence in  any  Court  within  thisstate.'* 

This  act  appears  to  the  Court  to  cover  the  precise 
case.  This  was  a  deed  for  land  lying  within  the  state 
of  Tenneseee,  made  out  of  the  state  by  grantors  resid- 
ing witliout  the  state,  which  had  been  proven^by  one  of 
the  subscribing  witnesses  thereto  before  a  judge  of  a 
poufit  of  anotlier  state,  and  had  been  registered  in  the 
county  where  the  land  lay  witliin  the  time  required  by 
law  for  registering  the  same. 

This  act  gave  complete  validity  to  the  iregistration 
piade  in  December,  1808,  and  entitled  the  deed  to  be  read 
in  evidence,  it  looked  back,  in  order  to  affirm  and  le- 
galize certain  registrations  made  on  probates  which  did 
not  satisfy  the  laws  existing  at  the  time«  but  which  the 
legislature  deemed  sufficient  for  the  future. 


l^n 


'acing  his  title,  the  Plaintiff  in  the  Circuit  Court 

Sve  in  evidence  a  deed  to  himself  which  bore  date  pos- 
iop  in  point  of  time  to  the  demise  lud  in  the  declara- 
tion of  ejectment.  The  Defendant,  on  this  account, 
objected  to  the  deeds  going  in  evidence  to  the  jury,  but^ 
tbe  Court  over-ruled  the  objection,  and  declared  tbe  date 
of  the  lease  to  be  immaterial,  and  that  it  should  be  over- 
looked, or  the  plaintiff  have  leave  to  amend.  The  de- 
claration was  amended  by  striking  out  the  date  of  the 
lease  mentioned  in  the  declaration,  and  inserting  a  date 
jposterior  to  tbe  conveyance  made  to  tiie  Piaintiflr. 


ir*  SUPR£ME  court  U.  8.  ^ 

liLACK-        In  an  ejcctioient  the  lease  is  entirely  a  fi(:tio|)  invented 

w£iL     for  the  put'imse  of  going  fairly  to  trial  on  the  title. 

T.        Courts  have  exercised  a  full  discit^tion  in  allowing  it  to 

FATTON  &  be  amended,    A  Plaintiff  has  frequency  been  allowed 

BRwix's   to  enlarge  tiio  term  when  it  has  expired  before  a  final  de- 

usssBE.   cision  of  the  cause.    Between  making  the  term  extend 

*-*  •«- to  a  meiie  distant  day>  and  commence  at  a  later  day,  the 

Court  can  perceive  no  difference  in  substancje.  They 
are  modifications  of  the  same  ^ower  intended  to  effect 
the  same  object ;  and  although  not  precisely  the  same  in 
form,  the  one  is  not  greater  in  degree  than  the  oth^. 
The  amendment  therefore  was  properly  allowed.         ^ 

Although  thi^  Court  is  of  opinion,  that  the  Cir- 
cuit Court  erred  in  saying,  that  it  was  unnecessary  to 
prove  a  title  in  the  lessor  of  the  Plaintiff  at  the  date  of 
the  demise  laid  in  the  declarattoh,  yet  it  is  an  error 
which  could  not  injiure  the  Defendants,  or  in  any  man- 
ner affect  the  cause.  The  amendment  being  atlowedji 
the  question  whether  the  deed  could  have  been  read  in 
evidence, had  the  amendment  not  been  made  becomes 
wholly  ininiaterial^  and  this  Court  Will  hot  notice  it. 

For  the  purpose  of  showing  that  the  original  grant 
was  void,  the  Defendant  then  ofibred  evidence  to  prove, 
that  it  was  founded  on  a  duplicate  warrant  issued  by- 
John  Armistrong,  entry-taker  of  western  lands  for  the 
state  of  Nortli  Carolina,  in  the  year  179S,  the  original 
warrant  being  still  in  tlie  hands  of  the  surveyor  general 
of  the  middle  district  within  which  the  original  entry 
was  situated  ;  and  that  the  grantees,  alter  the  said  ^ant. 
was  issued,  obtained  the  original  warraint  from  thesur^ 

^Minder 
kfHeS' 
timony,  the  Plaintiff  objected,  and  the   Court  ^osUin- 
^  the  objection.    To  tliis  opinion  also  an  exception  was 
taken. 

9y  the  laws  of  North  Carolina,  under  which  this  en- 
try waa  made,  any  citizen  was  permitted  to  enter  witli 
the  ehtry-taker  apy  quantity  of  land  n*  Exceeding 
S,000  acres,  which  it  was  his  duty  to  describe  jipccirf- 
cally.  After  the  expiration  of  three  months  thja  entry- 
taker  was  to  give  him  a  copy  of  the  entry,  Mfith  a  war- 
rant to  the  surveyor  to  survey  the  land.    As  no  ouiei^ 


veyor  general,   and  procured  another  grant  founded 
thereon  for  other  lands.    To  the  admission  of  thi 
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^nd  than  that  ^escribed  could  be  surveyed  under  this  bxack* 
entry  and  warrant,  while  the  land  really  entered  re-     weIX 
inained  vacant,  it  was  entirely  unimportant  wlietlicr  the        v. 
survey  was  made  under  the  first  or  a  second  copy  of  the  patton  & 
entry.    If  indeed  two  persons  claimed  tl^e  same  land,-  SBiriif's 
jiffder  different  surveys  and  grants,  this  elder  patentee  xessee* 
wpuld  of  course  hold  the  land  at  law.    P.ut  n*»  {)erson 
otfier  than  sucj^  suhsequeint  patentee,  or  one  claiming 
linger  him^   could  contest  the  elder  grant.    To  the 
s^ate,  and  to.  all  the  world,  it  was  perfectly  immaterial 
)i^hen  this  graint  issued,  whether  it  emanated  on  the  first 
copy  of  the  entry,  or  on  any  other  copy,  as  no  other 
use  had  then  been  made  of  the  first  copy,  and  this  grant 
was  unimpeachable. 

.  In  1764,  a  power  was  given  to  re^nove  entries  when 
th^!#^cre  madfs  on  lands  previously  granted  or  entered* 
But  cer||jinly  this  would  not  extend  to  the  removal  of  aii 
^niry,  and  the  survey  of  other  lands  on  a  copy  thereof, 
which  entry  had  already  bf en  executed  and  carried  into 

S^rant,  either  on  the  first  or  on  any  other  copy.  The 
ace  of  the  grant  gave  no  notice  that  it  had  issued  on  a 
qecond  copy  of  the  entry,  and  as  the  case  was  not  pro- 
vided for  by  law,  it  is  not  imprbbidile  that  every  copy 
^iven  by  the  eptry-taker  Would  bear  the  sanie  appear- 
ance. There  was  nothing  which  would  indicate  to  a 
purchaser  (bat  some  futu^  fraud  niight  possibly  be 
practised  wii^reby  another  grant  might  be  obtained,  and 
which  might  caution  him»  tb^t  a  title,  good  to  every  ap<^ 
pearance,  wa^  ii^fected  by  a  circumstance  into  which 
the  law  did  not  ejppect  him  to  inquire.  Had  no  subsc- 
q[uent  patent  isj^ued  in  this  case  for  other  lands,  it  would 
not  be  contended  that  this  patent  was  either  void  or  void- 
able, and  it  is  perfectly  clear  that  a  patent  which  was 
valid  ^ben  issued,  n^ver  can  be  avoided  in  the  hsuidsof 
a  fair  purchaser,  by  a  subsequent  fraud,  committed  by 
the  original  patentee.  It  is  the  subseqi/ent  patent  which 
fnjnres  the  state,  and  which  is  obtained  by  fraud.  It  Is 
tlie  subsequent  patent,  if  eitiier,  the  validity  of  which  is 
questionalble* 

In  the  year  1795,  an  act  passed  directing  the  books 
of  entry^takers  to  be  delivered  to  the  clerks  of  the  seve- 
ral county  courts^in  which  such  entry-takers  respectively 
iTsided :  And  in  1796,  an  act  passed  prescribing  the 
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iiuLCK-    manner  in  uhicli  doplicates  might  be  obiainedy  v^kerri 
WELL     the  warrantH  W€i*6  lust,  and  others  had  not  been  issiiedy 
V.        while  the  books  remained  ^itb  the  entry-takers. 
iPATTOir  k 

£awiN*8  It  is  strongly  to  be  inferred*  not  only  from  iht^  Ian- 
tEssE^.  guage  of  this  act,  but  from  the  circumstance  that  no 
provision  is  made  for  duplicates  to  be  issued  by  the  en- 
try-taker in  futurt  cases  of  lost  warrants,  that  every 
copy  of  an  entry  which  was  granted  by  theentry-taker^ 
was  considered  as  an  original,  and  as  an  equal  autho- 
rity to  the  surveyor  to  survey  the  land  entered.  Thd 
entry  being  once  executed,  it  was  his  duty  not  to  exe- 
cute it  again. 

This  act  provides,  that  wliere  doplicates  shall  issued 
from  the  clerk,  by  order  of  the  Court,  the  surveyor 
shall  note  the  fact  in  his  plat,  and  it  shall  appear  ^  the 
face  of  the  grant,  that  the  same  is  issued  on  a  Aplicate* 
and  shall  be  liable  to  become  null  and  void,  if  it  shall 
appear  that  a  graht  had  been  obtained  on  the  original 
warrant 

This  act  applies  only  to  grants  issued  on  du]|>licates' 
obtained  in  conformity  vdth  its  provisions,  and  would 
seem  to  respect  only  the  junior  patent.  It  cannot  affect 
the  grant  in  this  case,  which  was  issued  before  its  pas- 
sage. But  it  affords  strong  reason  for  theopinion^  that 
the  state  of  North  Carolina  did  not  purpose  to  impeach 
its  own  grants,  unless  they  conveyed  notice  to  the  world 
that  they  were  impeachable,  and  even  tlien  they  were 
voidable,  not  void.  An  individual  not  claiming  under 
the  same  entry,  could  not  avail  himself  of  their  liability 
to  be  avoided. 

It  is  the  opinion  of  the  Court  fliat  there  is  no  errors 
.  tini  that  the  j  udgmefit  be  affirmed. 
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ERROR  to  the  Circtiit  Court  (or  tlie  district  o^^  f^i^ 
Odumbia  in  an  action  of  debt  upon  a  judgment  of  the  ^^iS^'^Mstitfi 
Supreme  Court  of  the  state  of  New  York,  to  which  the  fbtuided  on  « 
Defendant  below  pleaded  Jm  debet,  which  plea^  upon  JSSwiiite. 
general  demurrer^  was  a^udged  bad.         ■  ^ 

By  the  constitution  of  the  United  States^  art.  4,  sect^ 
f,,  it  is  declared,  that  «« full  faith  and  credit  shall  be 
Mgiyen,  in  each  state,  to  the  public  acts,  records  and 
<^  judicial  proceedings  of  every  other  state.  And  th^ 
**  Congress  may,  by  general  Ikws,  prescribe  the  manner 
**  in  which  such  acts,  records  and  proceedings  shall  be 
**  proved,  and  the  effect  thereof.^ 

The  act  of  May  26th,  1790,  voL  1,  p.  115,  af^r  pro* 
vidifig  the  mode  by  which  they  shall  be  authenticated^ 
declares,  that  «<  the  said  reconis  and  judicial  proceed^ 
<<  ings,  authenticated  as  aforesaid,  shaU  have  such  faith 
<^  and  credit  given  to  them,  in  every  Court  within  the 
<«  United  States,  as  tliey  have  by  law,  or  usage^  in  the 
^*  Courts  of  the  state  from  whence  the  said  records  are^ 
4<  or  shall  he,  taken." 

And  by  the  supplementary  act  of  «MhrcA  27t&,  iSOkf 
voL  7,  p.  153,  $  2,  it  is  declared,  that  the  provisions  of 
the  original  act  of  26th  Mfty,  1790,  shall  apply  as  well 
to  the  reeords  and  Courts  cf  the  respective  territories  ^ 

of  the  United  States  and  countries  subject  to  the  juris- 
diction of  the  United  States  as  to  the  records  and  Courts 
of  the  several  states. 

F.  S.  K£T,  for  PlaitiHffin  error* 

The  true  construction  of  that  part  of  the  constitution 
and  laws  of  the  United  States  will  confine  their  operas 
tion  to  evidence  only,  and  will  not  justify  such  an  al* 
teration  in  the  rules  of  pleading.  The  ^*.efficP^  to  be 
given  to  such  co]^es  is  their  <<  ^^bcP^  as  emaeneef  for  it 

vol.  VII.  «r 
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M«xs     is  ndt  pretended  fhat  «i>eteaitbn  e^ttld  issue  Im^  npett 
r.        such  a  record. 

.  Itmdtid  record  is  the  proper  plea^  or  could  be  plead- 
ed in  such  a  casei  there  are  no  means  of  procuring  and 
inspecting  the  original  record*  (which  is  essential  under 
such  an  issue:)  ahd  the  constitution  and  law,  not  having 
provided  for  this,  it  must  be  presumed,  did'not  intend  it* 

The  record  in  this  case  is  not  the  origiiuil'^  ib  cer* 
tilled  and  authenticated  as  a  copy;  and  therefore  unless 
entitled  to  more  faith  and  credit  h<^re  than  in  It^wVork^ 
it  could  not  be  offered  to  the  Court  upon  the  plea  of  tad 
tid  record,  ior  under  that  issue  this  record^eveninNew 
York,  would  not  be  admitted.  The  original  nmdt  be 
'produced  and  inspected^ 

But  if  this  record  would'be  entitled  to  such  considera' 
tion  in  another  staUf  by  force  of  the  constitation  anS 
law,  it  is  not  entitled  to  it  in  this  diMtrid,  which  is  not  a 
state*  1  Dal.  261,  Phdps  v.  Hoiker.  id,  188,  James  v. 
AJUn.  d  JVl  T.  T.  i^  460,  Bitckcock  v.  JHdcen.  1  Mass* 
T.  R.  401,  BarOeU  v.  Knight 

Jones,  tontra. 

It  is  ^admitted  that  a  record  authenticated  pursuant  to 
the  act  of  Congress*  is  to  have  the  ^et  ofemdinoeiMfj 
but  it  is  evidence  of  the  highest  nmiiref  viz*  reeord  ein- 
denCe* 

In  every  case  6f  debt  oi^  contract  the  form  and  eSbct 
or  the  plea  are  determined  by  the  dignity  of  that  debt  or 
contract;  in  other  words  by  the  dignity  of  the  evidence f 
wfaetlier  it  be  of  rec<)rd,  by  specialty^  or  simple  contract* 

The  act  of  Congress  makes  the  authenticated  exem- 
plication  of  the  record  equivalent  to  the  original  record 
m  its  proper  state ;  and  communicates  to  it  the  same 
effect  tia  evidence,  thereby  making  it  capable  of  sustain^ 
ing  the  same  averments  in  pleadings  and  of  abiding  the 
same  tests, 'as  the  original  record.  It  therefore  cannot 
*  lie  denied  or  controverted  by  any  plea,  such  as  nil  d^ei, 
Ivhich  go^  to  put4n  issue  before  tlie  jury  the  mattere 
averred  %y  "the  record,  aiid  the  ^xisteiice  of  flie  record 
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iteelEf;.  but  tha  'Btfondant  muat  eitbfo  distiiiotfy  denj^    if aiii 
the  record,  or  avoid  it  by  pleading  per  fraudeni,  S9&^        v. 
faction,  &c.    2  Ball.  302,  Armstrong  v.  Carsqtu  dubtjbb. 

lit  aUowing  this.  condttsivA  effect  to  the  evidence  of 
the  aiitbeliticated  record,  it  is  immaterial^  that  it  has  not 
the  further  effect  o£  enabling  the  ministeriai  officers  of 
the  law  to  issue  an  execution  thereon»  for  that  obyec* 
tion  would  be  equally  valid  against  the  record  when 
uapA^  in  its.  proper  staUp  but  out  of  the  jurisdictioa  of  its 
proper  Court;  and  also  against  the  sentences  of  foreign 
(Courts  of  admiralty  under  the  law  of  nations. 

The  act  o£  congress  communicates  to  the  authentic 
cated  record  the  effect  of  record  evidence  in. all.  Courts 
within  the  United  States,  and  does  not  limit  it  to  the 
Courts  in  any  stote,  as  supposed  by.  -the  Plaintiff  in 
error. 

JUareh  ±i(h,^.QToiarf  J.  delivered  the  opinion  of  the 
Court  as  follows: 

The  question  in.  this  case  is  whether  wl  debet  is  {^ 
good  plea  to  an  action  of  debt  brought  in  the  Courts  of 
this  district  on  a  judgment  raidered  in  a  Court  of  re^ 
cord  of  the  state  of  New  York,  one  of  the  UmUd  States^ 

The  decision  of  this  question  depends  altogether  upon 
the  constructiim  of  the  constitution  and  laws  of  the 
fJnited  States. 

By  the  constitution  it  is  declared  that  '<  full  faith  and 
<*  credit  shall  be  given  in  each  state  to  the  public  actst 
«  records  and  judicial  proceedings  of  every  otiier  state ; 
^f  and  the  congress  may,  by  general  laws,  prescribe  the 
<<  manner  in  which  such  acts,  records  and  proceedings 
<«  shall  be  proved  and  the  effect  thereof." 

By  the  actof  26th  May,  1790,  ch.  11,  congress  provided 
for  tlie  mode  of  authenticating  the  records  and  judicial 
proceedings  of  the  state  Courts,  and  then  further  de? 
clared  that  <<  the  records  and  judicial  proceedings,  au<f 
<^  Ihenticated  as  aforesaid,  shall  have  such  faith  and 
«  credit  given  to  them  in  every  C^art  within  the  United 
<«  States  as  they  have  by  law  or  usage  in  the  Courts  of 
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imxs    ^  the  ateto  from  whence  the  said  records  are  or  sha&te 
r,        « taken.'* 

J.  5  ■  It  IB  annied  that  this  act  proFid<^  only  for  the  ad- 
aussiun  of  such  records  as  evidence,  but  does  not  de« 
darf:  the  effect  of  such  evidence  when  admitted.  This 
argument  cannot  be  supported^  The  act  declares  that 
the  record  duly  authentii'ated  sbaU  have  such  faith  and 
credit  as  it  has  in  the  state  Court  frcHn  whence  it  is 
taken.  If  in  such  Court  it  has  the  faith  and  credit  of 
evidence  of  the  highest  nature^  vie.  record  evidence^  it 
must  have  the  same  faith  and  credit  in  every  othei) 
Court  Congress  have  therefore  declared  the  effect  of 
the  record  by  declaring  what  faith  and  credit  shall  be 
given  .to  it. 

r 

It  remains  only  then  to  inquire  in  every  caSe  what  is 
the  effect  of  a  judgment  in  the  state  where  it  is  render- 
ed. In  the  present  case  the  Defendant  had  full  notice 
of  the  sttit»  for  he  was  arrested  and  gave  bailt  and  it  is 
beyond  all  doubt  that  the  judgment  of  the  Supreme 
Court  of  New  ,Tork  was  conclusive  upon  the  parties  in 
that  state.    It  musty  therefore,  be  conclusive  here  also. 

*      r 

% 

But  it  IS  said  that  admitting  that  the  judgment  is  con^ 
jdusive  still  nil  debti  was  a  good  plea ;  and  mnl  tid  re- 
cord coulA  not  he  ploadpdy  because  the  record  was  of 
another  state  and  could  not  be  inspected  or  transmitted 
by  certiomru  Whatever  may  be  the  validity  of  the 
plea  of  nil  debet  after  verdkt,  it  cannot  be  sustained  in 
this  case;    The  pleadings  in  an  action  are  governed  by 

'the  dignity  of  the  instrument  on  which  it  is  founded. 
If  it  be  a  record^  conclusive  between  the  partieSf  it  can- 
not be  denied  but  by  the  plea  of  mU  iid  record;  and 
when  congress  gave  the  eQect  of  a  record  to  llie  judg*' 
ment  it  gave  all  the  collateral  consequences.  There  in 
no  diiBculty  Hi  the  proof.  It  may  be  proved  in  the 
manner  prescribed  by  the  act^  and  such  proof  is  of  as 

.  high  a  nature  as  art  inspection^  by  the'C6urt»  of  its 
own  recordf  or  as  an  exempKfication  would  be  in  anjr 
other  Court  of  the  same  state.  Had  this  judgment  been 
sued  in  any  other  Court  of  New  Tork^  there  is  no 
doubt  that  nil  debet  would  have  been  an  inadmissible 
jittu  ¥:  t  the  same  objection  might  be  urged  that  the 
recprd  could  aot  be  inspected*    The  law  hpwe ver  is  onr 
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doubted  ihat  an  exempUAcation  would  in  such  case  be    muxs 
deciaiye.    The  original  need  not  be  produced.  r. 

DUBYBB. 

Another  objection  fe  that  the  act  cannot  have  the  ef«  ,    ■ 

feet  contended  for^  because  it  does  not  enable  the  Courts 
of  another  state  to  issue  executions  directly  on  the  ori- 
ginal judgmeut.  This  olyection»  if  it  were  valid,  would 
equally  apply  to  every  other  Court  of  the  same  state 
where  the  judgment  was  rendered.  But  it  has  no 
foundation.  The  right  of  a  Court  to  issue  execution 
depends  upon  its  own  powers  and  organization.  Its 
judgments  may  be  complete  and  perfect  and  have  full 
eflTect  indep^ident  of  the  right  to  issue  execution. 

The  last  objection  is,  that  the  act  does  not  apply  to 
Courts  of  this  district.  The  words  of  the  act  afford  a 
decisive  answer,  for  they  extend  ^  to  every  Court  with-. 
in  the  United  States.'^ 

Were  the  construction  contended  for  by  the  Plaintiff 
in  error  to  prevail,  that  judgments  of  the  state  Courte 
ought  to  be  considered  prima  facie  evidence  only,  this 
clause  in  the  constitution  would  be  utteriy  unimportant 
and  illusory.  The  common  law  would  give  such  judg« 
raents  precisely  the  same  effect.  It  is  manifest  however 
that  the  constitution  contemplated  a  power  in  congress 
to  give  a  conclusive  effect  to  such  jndgmento.  And  we 
can  perceive  no  rational  interpretation  of  the  act  ^f 
congress,  unless  it  declares  a  judgment  conclusive  when 
a  Court  of  the  particular  stete.  where  it  is  rendered 
would  pronounce  the  same  decision. 

X  On  the  whole  the  opinion  of  a  majority  of  the  Court 
is  tiiait  the  judgment  be  aflbrmed  with  costs. 

JoHifsoir,  J. 

In  this  case  I  am  unfortunate  enough  to  dissent  from  > 
my  brethem. 

I  cannot  bring  my  mind  to  depart  from  the  cannons 
of  the  common  law,  especially  the  law  of  pleading,  with- 
ont  the  most  urgent  necessity.    In  this  case  I  see  none. 

A  judgment  of  an  independent  unconnected  jurisdic- 
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UUK»  tion  is  what  the  law  cidh  aismigii  julgBtnt^  and  itiia 
-c  every  where  ackiiowledged  tbafe  nil  dcbd  is  the.profen 
plea  to  such  a  judgment  JVW  Hd  record  is  the  proper 
.  [Aba  only  wfara  the  jadgmept  drnTeaits  origin  fpMKthe 
same  source  of  power  with  the  Conrt  before  which:  tlie 
action  on  the  former  judgment  is  institated.  The  former 
condudes.  tO' the  coantrj*  the  latter  to  the  Gomt,  and  ia 
triaUe  only  b j  inspection* 

If  adiffiBrent'  declsioa  were-  necessary  to  give  effect 
to  the  1st  section  4(th  aitide  of  ttie  oonatitotiony  and  the 
act  of  26th  May»  17909 1  should  not  hesitste  to  yield  to 
that  necessity*  But  no  such  necessity  exists;  foD  bj 
receiving  the  record  of  the  state  Court  properly  au- 
ihentici£Bd  as  conclusive  evidence  of  the  debt,  fidl  effect 
is  given  to  the  constitution  and  the  law.  And  such  ap- 
pearsy  from  the  terms  made  use  of  by  the  legislature^  to 
liave  been  their  idea  of  the  course  to  be  pursued  in  tlie 
prosecution  of  the  suit  upon  such  a  judgment  For 
faiUi  and  credit  are  terms  strictly  applicable  to  evidence. 

I  am  induced  to  vary  in  deciding  on  this  question 
from  an  apprehension  that  receiving  the  plea  of  ludtui 
record  ms^  at  some  future  time  involve  ibis  Court  in  inex- 
tricable difficulty^  In  the  case  of  Holker  and  Park^, 
which  we  had  before  us  this  term^  we  see  an  instance 
in  which  a  judgment  for  jS  150,000  was  given  in  Penn« 
syivania  upon  an  attachment  levied  on  a  cask  of  wine 
and  debt  in  judgment  brought  on  that  judgment  in  the 
state  of  Massachusetts,  Now  if  in  this  action  nul  del 
record  must  necessarily  be  pleaded^  it  would  be  difficult 
to  find  a  method  by  which  the  enforcing  of  su^h  a  jodg-^ 
ment  could  be  avoided.  Instead  of  promotfiig  then  the 
object  of  the  constitution  by  removing  all  cause  for 
state  jealousies,  nothing  could  tend  more  to  enforce 
them  than  enforcing  such  a  judgment  There  are  cer- 
tain eternal  principles  of  justice  which  never  ought  to 
be  dispensed  with,  and  which  Courts  of  justice  never 
can  dispense  with  but  when  compelled  by  positive  sta- 
tute. One  of  those  is,  that  jurisdiction  cannot  be  justly 
exercised  by  a  state  over  property  not  within  the  reach 
of  its  process,  or  over  persons  not  owing  tibem  atfe- 
«iance  or  not  subjected  to.  their  jurisdiction  by  being 
found  within  their  limits.  But  if  the  states  are  at  liber- 
ty to  pass  the  most  absurd  laws  on  this  subjeet^  and  we 


admit 'Of  ia  eoune^  af  qileading  wUch  pdts  It  odt  of  our    utLss 
'po^v^r^to  ^prevent -the  «gcioutioii  of  judgments  obtained        v. 
.under  those  hcwB^  tceftaiidy  an  eflfeqt  mil  '^e  >glren  to  .nintYB&« 
thataavtiGle  of  the  constitution  in  direct  'hostility  with 
the  t>bj6ct  of  it 

I  will  ndt  now  undertake  to  decide,  ^nor  does  this  case 
require  it,  bow  far  the  Courts  of  the  United  ^Slates 
would  be  bound  to  carry  into  effect  such  judgments; 
but!  am  unwilling  to  l>e  precluded,  by  a  tecbnical  nice^ 
ty^tfirom  exercisiag  our  judgment  at  all  upon  such  cases. 


OUVER 
THE  MAinrLAND-TNSURANCE  COMPANY.        i«"* 
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.db9ent....'WASHiN6T0N,  J.  and  Todd,  X 

ERROR  to  the  Circuit  Court  for  the  district  ofTheioogtbof 
Maryland.  The  case  arose  upon  a  policy  of  insurance  tim6  a  yewA 
nn  the  snow  Camet,  «<  at  and  from  Baltimore  to  Bar-j^^j^^eJ!^ 
^^celona,  and  at  and  from  Barcelona  back  to  Balti- go^^tHthoatdMH 

"more/*  charging   the 

does  not  de« 

She  ariived  at  Barcelona  on  the  25th  of  July,  1807,  p*™*  *^  ^ 
and  after  remaining  forty  days  under  quarantine,  went  ^j^. 
up  to  the  city  where  she  remained  until  the  8th  of  Jan-  The  dangei' 
uary,  1808.    She  then  proceeded  to  Salou  for  the  prin-  Sfyt^C 
cipalpart  of  her  cargo,  which  she  took  in  there  and  remaimng  in 
sfl^ed  from  thence  on  her  return  voyage  to  Baltimore  ^  *  jjj^ 
on  the  28th  of  January,  1808,  and  was  captured  by  the  diac^^^ng 
Britlali  and  <)ondemned  under  the  orders  in  council  of^^  ^^^r- 
tbe  7th  of  November,  1807. '  h^^^l^^- 

mediate^   di- 

At  the  tnd  the  Defendants  insisted  on  the  delay  at  [^^^t^^"^!^ 
FBarodona  and  the  stopping  at  Salou  as  deviations  nipticm  of  the 
Which  destroyed  the  Plaintiff's  right  to  recover  upon  ^^J^  ^^ 
the  policy.  The  Plaintiff  justified  the  stopping  at  Salon  Sn?*  SmUn^ 
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OLiTBB   by  the  usage  of  th.e  tradf.  To  justify  the  d^y  at  Bar- 

r.        celona  he  relied  on  two  groundsy  Isl^  a  reasonable  ap- 

maet'd.  prehension  of  capture ;  and  Sd,  the  usage  of  the  trade. 

ins.  CO.    But  the  Court  below  decided  i;bat  these  excuscsf  under 

the  circunstances  stated  in  the  bills  of  exceptions^  were 


cent  k  indefi-  insufficient.  Verdict  and  judgment  were  rendered  for 
C^nfiQgt*  ^^  Defendants,  and  the  Plaintiff  brought  bis  writ  of 
the  wmft  oferror. 

the   tnoie,    a 

milted  to  go  The  circumstances  relied  upon  to  show  a  reasonable 
^^""^l^dLr^  apprehension  of  danger  were  stated  in  the  captain's  pro- 
ooUeetherettv^^  to  be  as  foUows:  that  hearing,  in  the  month  of  ^Au- 
g^aadiheon-gust,  news  respecting  the  dispute  between  Great  Britain 
SSTtt'^m  ^d  ^  United  States  respecting  the  Chesapeake  fri- 
iMit  the  whole  gate,  the  agents  recommended  their  remaining  in  Bar* 
f^^g^l^^  celona  until  they  should  hear  how  the  differences  should 
SSToiiiile  of  terminate,  as  part  of  their  return  cargo  was  to  be  pur- 
^*^  ^^  h^  ^'^^^  ^y  ^^^^  ^^  London.  That  when  they  were  in 
tt^  1^  am-  ^^  ^^  ^f  sailing  for  Salou  on  the  1st  of  December, 
not  BO  to  the  they  Were  informed  that  the  Algerine'  cniiaero  were 
whottt^Tidnir  ®***  capturing  American  vessels,  and  they  were  advised 
guilty  of  neh  to  remain  until  they  received  further  information. 

ft  demtioo  m 

v^iey.       ^     Hasfes,  f&T  tht  Ploifitiff  in  error,  contended, 

Whatiaarak 

b^^d^  ist.  That  the  vessel  had  a  right,  under  the  usage 
|er  ia  a  qnet-  proved,  to  remain  at  Barcelona  till  her  cai^go  was  pro- 

hTd^^w  ^^^  ^^  ^®^'  ^^  ^^^  to  go  to  Salou  to  take  it  in. 
the  Coort  And,  2d.  That  she  had  a  right  to  remain  at  Barcelona 
(Qaere.)       till  the  danger  of  the  Algerine  cruizers  had  passed 

away.    1  Mmhallf  904.   i  Johmson,  181,  301.    2  Mm^ 

9an,  1S8«    S  Johmofif  $6fL 

Mabtik  uitd  PiNKKET,  eatUrOf 

Did  not  deny  that  a  reasonable  apprehension  of  great 
danger  would  justtfy  a  reasonable  delay;  but  contended 
there  was  no  suficient  evidence  of  such  reasonable  ap- 
prehension. And  with  regard  to  the  usage  of  trade 
they  insisted,  that  if  the  vessel  exhausted  her  time  for 
loading  at  Barcelona,  she  was  not  justified  by  the  usage 
of  the  trade  in  going  to  Salou.  That  the  Court,  and 
not  the  jury,  was  to  judge  finom  the  facta  wh^er  the 
apprehension  of  danger  was  reasonable. 
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V^wmMf  in  reply ,  conleiidedy  /  f&iyBA 

That  the  question,  wheifaer  there  was  reaionfkUe  af*  Uamy^ 
yrdtension  #f  danger,  was  a  question  of  fact  lor  th^  urs.  co« 
jury  to  decide ;  or  it  was  a  qnettioli  fn  which  ttie  law 
and  fact  were  so  blended  as  to  be  a  matter  properlj 
^gmzable  bj  the  jury* 

March  13f%...«MAB8HAXi.9  Ch*  J.  ddiTered  tte  opiui- 
on  of  the  Court  as  follows : 

TUi  w^  an  action  hmwht  on  a  policy  insuring  the 
•now  Comet  at  and  from  Baltimore  to  Bareeloika  and 
it  and  from  thenee  hack  to  Baltimore.  The  Comet  «r- 
/ri?ed  at  Barcelona  on  the  ^th  day  of  J  \Aj,  m  the  year 
1807f  where  she  was  compelled  to  perform  quArantine^ 
On  the  :28th  of  November  the  Comet  cleared  oat  f ron 
Barcelona  for  Salou^  a  port  (»f  Catalonia^  about  sixty 
tulles  south'  of  Barcelonat  where  her  return  cargo  was 
ff ady  to  be  taken  on  board*  On  the  first  of  Dft^embw^ 
when  in  tiie  act  of  sailingi  the  officers  af  the  vessel  weM 
informed  that  the  Algerine  rruiz(»«  were  out  capturing 
AoMricab  Tessds*  They  were  advised  to  remain  until 
tbey  jTcseived  further  information.  On  the  8th  day  oif 
January,  1808,  they  sailed  for  Salou  and  arrived  on  th^ 
imh«  They  were  detained  by  higti  winds  till  the  S8th 
of  January,  niien  they  saiU  d  for  Baltimore.  On  the 
fith  of  FcJu^ary  the  vessel  was  captured  by  a  British 
cmizer,  whiie  on  her  return  voyage,  and  carried  into 
Gthraltar,  where  she  was  condemned  under  the  orders 
of  council  of  the  8th  of  November,  1807.  Evidence 
was  given  that  it  wan  usual  for  vessels  trading  to  Baiv 
celonk  to  touch  at  Salou  or  some  other  port  on  the  same 
coast,  to  takis  in  the  whole  or  part  of  their  return  cargow 
and  tittt  in  some  instances  vessels  had  remained  im  tb^ 
port  of  Barcelona  four,  sit,  and  even  eighit  montinb 
waiting  for  a  retorn  cargo. 

On  this  evidence  the  eounsd  for  the  Oefendaivte 
moved  the  Court  to  instruct  the  jury  that  the  Plaintiff 
could  not  recover  in  tUs  cause  by  reason  of  the  length 
at  time  the  vessel  remained  at  Barcelona.  The  Court 
refused  to  give  the  direction  as  prayed,  hut  did  instruot 
the  jury  that,  if  Hiey  believed  the  facts  stated,  the  Plain*- 
tiff  was  not  entttkd  to  recover  vxk^  from  the  wbak 
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6L1VER    testimonj  in  the  cause  ffaey  should  be  of  opinion  thai 

V,        the  vessel  did  not  remain  longer  at  Barcelona  than  the 

mary'd.  usage  and  custom  of  trade  at  that  place  rendered  neces- 

tirs.  CO.    sary  to  complete  her  cargo.    To  this  direction  of  the 

Court  the  Plaintiff,  by  his  counsel,  excepted. 

This  exception  was  not  much  pressed  at  the  bar,  nor 
docs  it  appear  to  this  Court  to  contain  any  principle  to 
which  he  could  rigiitly  bbject. 

Unquestionably  an  idle  waste  .of  time,  after  a  vessel 
has  completed  the  purposes  for  which  she  entered  a  pbr^ 
is  a  deviation  which  discharges  the  underwriters.  If 
the  Comet  remained  without  excuse  at  Barcelona  an 
unnecessary  length  of  time  while  her  cargo  was  ready 
for  her  and  she  migitt  have  sailed,  she  would  remain  at 
the  risk  of  the  owners — ^not  of  the  underwriters. 

There  is  however  some  doubt  spredd  over  the  opinl- 
on  in  this  case  |n  consec^uencc  of  the  terms  in  which  it 
is  expressed.  The  vessel  might  certainly  remain  afi 
long  as  was  necessary  to  com|riete  her  cargo,  but  it  is 
scarcely  to  be  supposed  that  this  was  regtdated  by  usage 
and  custom.  The  usages  aod  customs  of  a  port  or  of  It 
trade  are  peculiar  to  the  port  or  trade.  But  the  neces- 
sity of  waiting  where  a  cargo  is  to  be  taken  on  board 
until  it  can  be  obtained  is  commoft  to  all  ports  and  to 
all  trades^  The  length  of  time  frequently  employed  iu 
selling  one  cargo  and  procuring  another  may  assist  in 
proving  that  a  particular  vessel  has  or  has  not  practised 
unnecessary  delays  in  port,  buit  canf  establish  no  usage 
by  wilic  h  the  time  of  remaining  in  port  is  fixed.  The 
Substantial  part  of  the  opinion  however  appears  to  have 
been,  and  seems  so  to,  hn.ve  been  understood,  that  the 
Plaintiff  could  not  recovery , unless  the  jnr}'  should  be 
of  opinion  that  tlie  vessel  did  not  remain  longer  iat  Bar- 
'celona  than  was  necessary  .to  complete  her  cargo^  of 
which  necessity  the  time  usually  employed  for  that  pur- 
pose might  be  considered  as  evidence. 

The  Defendants  thei^  moved  the  Court  to  instruct  the 

Jury  that  if  the  said  vessel  continued  at  Baixelona  as 

long  as  was  justifiable  by  the  usage  of  trade  at  that 

place  fof  completing  and  taking  in  her  cargo,  and  did 

liot  eomplele  and  ^€  in  her  cargo  there,  but  afttr-t 
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wards  went  to  Salou  and  remained  there  the  length  of   (jlitru 
tinoe  as  stated  in  the  said  protest^  in  such  case  the     ,  v. 
Plaintiff  is  not  entitled  to  recover.  mary'd. 


Tiie  Court  instructed  the  jury  that  if  the  vessel  re- 
mained  at  Barcelona  as  long  as  the  usage  of  trade  jus* 
tified  for  the  purpose  of  taking  in  a  cargo  there^  that 
she  could  not  aftemvards  go  to  another  poit  and  take  it 
in  without  vacating  the  policy* 

To  this  o]^nion  abo  the  counsel  for  the  Plaintiif  ex- 
cepted. Upon  tlii»  exception  there  was  some  diiference 
of  opinion  in  this  Courtt  For  myself,  I  considered  the 
direction  as  attaching  the  departure,  which  would  avoid 
the  contract^  to  the  act  of  sailing  to  and  continuing  in 
Salou  for  the  purpose  of  completing  her  return  voyage, 
and  am  of  opinion  that  although  the  Comet  might  have 
remained  at  Barcelona  long  enough  to  have  taken  in  a 
return  cargo  there,  for  which  she  might  or  might  not 
be  blameaUe,  yet  that  no  additional  fault  was  commit- 
ted by  touching  at  Salou  for  the,  purpose  of  completing 
her  cargo,  if  to  touch  at  Salou  for  that  pur^xise  was  the 
usage  of  the  trade. 

A  majority  of  the  Court,  however^  is  of  a  different 
opinion,  the  usage  to  9tay  at  Barcelona  for  a  return 
cargo,  and  to  touch  at  Salou  for  a  return  cargo,  as  dis- 
cloiied  in  the  Plaifttiff's  evidence,  are  considered  bv  them 
not  as  independent  but  as  auxiliary  usages  which  are  to 
be  taken  in  conne^cion  in  ascertaining  whether  there 
was  or  was  not  unreasonable  delay  in  the  conduct  of 
the  voyage.  The  assured  had  a  right,  under  these 
usages  as  they  are  calJed,  to  takb  in  part  of  the  cargo  at 
Barcelona  and  part  at  Salou.  or  the  whole  at  either 
port.  The  delay  necessary  for  these  purposes  would 
be  justifiable  at  either  poit;  but  if  the  assured  exhaust- 
ed die  whole  time,  at  one  port,  which,  according  to  the 
usage,  was  allowable  only  for  the  purpose  of  tsiking  in 
the  whole  cargo,  the  subsequent  delay  at  another  port, 
for  the  purpose  of  taking  in  the  cargo,  must  be  consider-^ 
ed  as  unreasonable.  The  delay  at  Barcelona,  under 
such  circumstances,  could  not  be  necessary  for  the  pur- 
poses of  the  voyage,  and  therefore  would  determine  tlie 
policy.  But  the  deviation  would  rest  merely  in  inten- 
tUm»  nntil  the  time  of  sailing  for  Salou^  for  until  that 
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ttiVEB   tiiii^  the  Assureil  would  har^  a  right  to  lade  Iris  cavg» 

T.        at  Barcelona*  and  thus  retroaitivel^  juaiify  his  stay 

^ftAKT^B*  there  under  tlie  usage.    The  delay  could  not  be  a  ctn^ 

ins.  CO.    summated  deviation  until  the  whole  time  allowed  by  the 

HH»^*.«*  usage  was  exhausted  and  the  party  had  definitively 

abandoned  the  lading  of  a  cargo  which  would  jus^ 

that  delay.    The  opinion  of  the  Court  below  appears  to 

tlie  majoril;^  of  this  Court  to  have  proceeded  on  tliiv 

ground  and  to  be  correct 

Hie  Pluntiff  then,  in  widitien  to  the  former  teati* 
l&niiy^  gave  evidence  that  it  was  tianal  for  vessels  to  re» 
main  at  Barcelona  until  their  return  cai^;oe8  or  so  much 
thereof  as  might  b<^  necessary  for  tlietr  completion  was 
provided  and  collected  at  Salon,  or  some  other  sovthem 
port  in  Catalonia,  ami  then  to  sail  to  such  portf  for  the 
jpnrpose  of  taking  in  the  cargoes  so  collected. 

The  Defendants  then  moved  the  Covtt  to  instroct 
the  jury  that  aince  it  appeared  from  the  protest  of  tba 
master  and  others  on  board  the  Comet,  and  from  the 
sentence  of  condemnation  produced  by  the  Plaintiff, 
that  all  jblie  return  cargo,  which  the  said  vessel  tedk  in 
at  Barcelopia,  #ks  taken  in  on  or  bi*fore  the  28th  of  No- 
vember, that  the  iaid  vessel  was  then  read>  for  sea, 
^md  was  actually  cleared  out  on  the  lat  of  December; 
and  that  being  there,  and  about  to  sail  immediately  for 
Saloo,  the  said  snow  Comet,  in  consequence  of  a  report 
that  the  Algerine  cruizers'  were  out  cruizing  in  tlie 
Mediterraneiui  against  American  vessels,  remained  at 
Barcelona  until  the  fith  of  January,  1808,  before  she 
sailed  from  Barcelona^  if  the  jury  believed  these  fat  ta 
the  Plaintiff  could  not  recover.  This  opinion  was 
given  by  the  Court  and  the  Plaintiff  excepted  to  iti 

Had  not  the  testimony  on  which  this  application  waa 
founded  been^  spread  upon  tlie  record  the  Court  wouM 
have  found  some  difficulty  in  deciding  on  the  proprie^ 
of  the  opitiion  which  was  given  from  the  terms  employ- 
ed in  stating  the  application  to  the  Circuit  Court.  It 
appears  howevt  r  from  a  comparison  of  the  aniliration 
to  the  Court  with  the  testimony  on  which  it  was  foand« 
ed,  to  have  been  intended  to  f>btain  from  the  (CViurt  the 
opinion  that  the  testimony  respecting  the  re|H>rt 
Ae  AJgerinef  were  Mt  capturkig  Annwicaa  yenaki 
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not;  a  BnfBcient  jiMttftcatioB  for  renainiBg  at  Baix:doiia   mfn 
fipon  tte  l8t  of  Decemimrf  laor,  tUl  ttra  8th  of  Jaaoa*        v. 

tjy  1808.  MABT^ll. 


No  dhiiibt  it  eatertaiiied  that  the  danger  (^  capture 
from  the  AlgeliaeSy  if  {nroTed  to  be  real  and  ioimediale^ 
would  jualafy  the  continuance  in  the  port  of  Barcelona* 

And  the  apprehenaion  of  aach  daagert  if  founded  on 
reaaonaUe  evidence,  would  produce  a  like  effect  But 
ia  each  case  the  danger  must  not  be  a  mere  general 
danger,  indeimie  ki  it^  application  and  locahty.  If  id 
were  ed^  in  tine  of  war,  any  delay,  however  long,  in  a 
port,  viould  become  excusable,  for  there  would  alwayi 
^  danger  of  capture  from  the  enemy's  cruizers*  Kor 
k  it  suflkient  that  the  dioiger  should  be  extraordinary, 
lor  then  any  considerable  increase  of  the  general  risk 
would  authorise  a  similar  delay.  Tlie  danger,  therefore, 
Brast  be  oh  vidua  and  immediate  in  reference  to  the  situ- 
ation of  the  ship  at  the  particular  time.  It  must  be 
such  as  is  then  directly  applied  to  the  interruption  of 
the  voyage,  and  imminent;  not  such  as  is  merely  &\b* 
tant,  contingent  and  indefinite.  In  the  present  case  it 
is  not  shown  that  there  was  any  danger  in  proceeding 
from  Barcelona  to  Salou.  No  Algerine  force  is  shown 
to  be  interp^ised  between  those  ports.  Whatever  might 
be  the  danger  elsewhere,  if  there  was  none  in  proccNPd- 
ing  to  and  r  maining  in  Salon,  it  was  the  duty  of  the 
captain  to  have  proceeded  to  that  place,  taken  in  his 
cargo,  and  remained  there  for  further  information.  The 
captain  was  bound  to  have  gone  as  far  on  his  voyage 
as  he  could  consistent  witli  tiie  general  safety. 

The  judgment  is  affirmed  with  costs. 
liiviKosToair,  J« 


IKS.  CO. 


I  concur  in  the  opinion  that  the  judgment  of  the  Cir« 
enit  CouK  be  affirmed ;  but  in  coming  to  this  result  t 
have  thought  it  necessary  to  examine  only  the  fourth 
exception  which  was  taken  below.  It  is,  according  to 
By  view  of  this  cause,  very  immatoriat  to  enquire  whe- 
ther the  Plaintiflb  succeeded  in  establishing  the  usage» 
is  it  has  been  incorrectly  termed,  for  a  vessel  to  remain 
aevemi  ai0atha  at  Basct^n^  for  the  purpose  of  obtain* 
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•UTEE  '  ing  a  return  cargo :  or  wheflier  at  one  period  the  ma&i 
r.        ter  of  the  Comet  entertained  a  well  grounded  appreben- 

MART^D.  aion  of  danger  of  capture  by  British  vessek ;  or  whe? 

IKS.  CO.   ther  it  was  the  course  and  usage  of  the  trade  for  vessels 

— ? > —  bound  trom  Barcelona  to  any  foreign  ports  to  touch  at 

SaloUf  or  at  some  other  port  south  of  Barcelona^  on  the 
OMst  of  Catalonia,  in  onder  to  take  in  their  return  carr 
gocs;  I  say,  whether  these  facts  were  established*  or 
what  opinion  the  Court  g^ve  on  them  in  the  course  of 
the  trial,  are  in  my  judgment,  as  this  case  conies  up,  to-^ 
tally  ifrelevant  in  the  decisi<m  of  it,  because  there  are 
other  facts  proved,  and  tliat  by  the  Plaintiffs  themsclveSy 
which  are  in  the  opinion  of  the  whole  Court  fatal  to 
tlieir  claims.  The  facts  are  these :  «  That  after  all 
«« fear  from  British  cruizers  had  ceased,  to  wit:  on  the 
<<  !28th  of  November,  1807,  being  ready  for  sea,  the  ves- 
*^  sel  cleared  for  Salou  on  the  1st  day  of  December  fol- 
'<  lowing,  and  when  in  the  act  of  sailing,  information 
'<  was  received  that  the  Algcrine  cruizers  were  o«^  cap- 
f<turing  American  vessels;  the  master  was  therefore 
f<  advised  to  remain  in  port  until  they  received  other 
<<  intelligence,  and  did  not  sail  for  Salou  until  tbo  8th  of 
ff  January,  1808.*' 

» 

On  this  evidence  the  Circuit  Court  instructed  the. 
jury,  that  if  they  believed  these  facts  to  be  true  the 
Plaintiffs  wore  not  entitled  to  recov^.  In  giving  this 
opinion  the  Court  in  effect  said,  that  the  information 
which  was  received  at  Barcelona  respecting  the  Algc* 
rine  cruizers  did  not  justify  a  slay  there  from  the  28tb 
of  Xovember  to  the  8th  of  January. 

To  this  opinion  two  objections  are  made* 

The  one  is,  that  the  Court  took  upon  itself  to  decide 
whether  the  delay  last  mentioned  proceeded  from  a  jus- 
tifiable cause,  instead  of  leaving  it  to  the  jury  to  deter- 
mine both  the  law  and  the  fact.  In  doing  so,  I  think 
the  Court  committed  no  error.  What  wiU  excuse  a  de- 
lay, apparently  unreasonable,  so  as  to  repel  the  charge 
of  a  deviation  on  that  account,  must  ever  be  and  ought 
to  be  a  question  of  law,  to  be  decided  by  a  Court  under 
all  the  circumstances  of  the  particular  case.  In  this 
way  only  can  any  thing  like  certainty  be  attained ;  but 
if  it  be  left  to  a  jury  not  only  to  find  the  factsj  which  is 
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Exclusively  within  their  province,  but  abo  to  pronounce    oxivsb 
what  is  the  law  resulting  trom  them,  it  will  be  next  to        v. 
impossible  to  form  a  system  of  rules  by  which  a  mer-   mjjit'd* 
chant  may  safely  regulate  his  conduct    Nor  will  it   ins.  co« 

help  the  matter  to  consider  it  as  a  mixed  question  of  -— *— 

law  and  fact,  because  that  gives  to  the  jury  a  right  to 
disregard  the  opinion  of  the  Court,  which  they  will  have 
no  right  to  do  in  case  it  be  considered  exclusivdy  as  a 
question  of  law  on  which  the  Court  alone  has  a  right  to 
decide*  In  civil  cases  every  man  has  an  interest  in 
confining  a  jury  as  much  as  possible  to  their  proper 
sphere,  which  is  to  decide  on  facts ;  while  a  Court  does 
not  encroach  on  their  province,  care  should  be  taken 
not  to  encourage  any  improper  encroachment  on  their 
part  by  unnecessarily- throwing  on  them  any  exercise  of 
what  are  the  legitimate  functions  of  a  Court  Among 
these  none  appear  to  me  to  be  better  settled,  than  that 
it  is  th^  exclusive  privilege  and  bounden  duty  of  a  Court 
to  decide  whether  an  act,  which  is  to  be  done  within  a 
reasonable  time  to  entitle  a  party  to  maintain  his  ac- 
tion, has  been  performed  within  such  time  or  not  So 
also,  where  a  party  sets  up  an  excuse  for  an  act  which 
win  otherwise  defeat  his  right  to  recover^  it  appertains 
exclusively  to  the  Court  to  decide  on  the  sufficiency  of 
the  matter  alleged,  and  if  a  jury,  after  deciding  on  the 
factb,  take  upon  themselves  the  further  office  of  deter- 
mining the  legal  effect  thereof  as  to  the  case  under  con- 
sideration, in  opposition  to  the  declared  opinion  of  the 
Court,  they  forget  their  duty  and  act  contrary  to  law. 

But  if  this  be  a  question  of  law,  the  Plaintiff  still 
supposes  that  the  Circuit  Court  erred  in  not  thinking 
that  the  facts  proved  constituted  a  valid  excuse  for  the 
last  forty  days'  stay  at  Barcelona,  and  in  not!  instructing 
the  jury  accordingly.  This  excuse  was,  in  my  opinion^ 
properly  disposed  of  by  the  judge  below,  but  instead  of 
stating  at  length  why  I  consider  the  alleged  appre- 
hension of  capture  by  the  Algerines  as  furnishing  no 
justification  for  this  delays  it  is  sufficient  to  say  that  I 
entirely  concur,^  not  only  in  the  opinion  which  has  al- 
ready been  delivered  on  this  point,  but  in  the  whole  of 
the  reasonmg  on  which  it  is  founded. 

Stort,  J.  concurred  with  Judge  Livingston^ 


Mi  SUPBBIIB  COimT  U.  & 

i»LiTmB       Mabihaix»  GL  J.    My  own  ciffUmm  was  tiiat  Qm 

V.       jury  was  to  And  the  fact  whether  there  wai  danger  ia 

HASy^  pasnng  between  Bai^celona  aad  8aloa;  and  that  they 

nrs.  CO.   ou|;ht  to  have  been  iastmrted  that  if  there  was  dan^ 

■■■     ■■■      it  justified  tlie  delays  otherwise  not 


BUG  CAROLINE,  WILUAM  B&OADFOOT, 
IMS.  CLAIMANT, 

THE  UNITED  BTATE8. 


Ji'frM.iJL 


ERROR  to  tlie  Circuit  Court  for  the  distriet  itf 
South  Carolina*  in  a  case  of  mzure  for  mlatien  of  the 
A  libd  fcr  ^^  ^^  Congress  respecting  the  slave  trade. 

A  fijrfisiliiK 

mint  be  ptr-     xho  libel  was  IA  the  words  fottewing : 

tieular  and 

CCnwD    HI    Ul 

the  mitenii       ^At  a  q»ecid  district  Court  for  Sonfth  CaroKm 
^2f""^2S.  ^strict,   Be  it  remembered,  That  on  the  day 

tnte  dw  cf-    of  in  tiie  year  of  our  Lord  one  thousand  eight 

A^iii&niMi  '""*****  ^^  ^^  United  States  of  America,  by 

libei.'oriB^  Thomas  Fttrkery  Choir  attorney  for  the  district  afore- 

■QfttkniiiRm^said,  Came  here  into  CouK  and  gave  Thomas  Bee,  esq. 

^Sm  ^  judge  (tf  the  said  Court  to  understand  and  be  informed 

inve  of  Ae  that  On  the  day  of  they,  ttie  said 

^^^'^^  United  States,  by  their  proper  oflicers  of  tiie  customs, 

did  cause  to  be  seized^  anwted  and  seoured,  a  certain 

brig  or  vessel  called  the  CaroHne,  her  tackle,  fumfture^ 

a}^urel  and  other  appurtenances,  as  forfeited  to  them^ 

the  said  United  Stales ;  for  that  the  said  brig  or  vessel 

since  the  twenty-second  day  of  March,  1794,  was  built^ 

fitted^  equipped,  loaded,  or  otherwise  prepared  witJuii 

a  port  or  place  of  the  said  Unitrd  States,  sr  caused  to 

sail  from  a  port  or  place  of  the  said  United  States,  by  a 

eiti^en  or  citizens  of  the  said  United  States,  or  a  fo* 

l^igner,  or  other  persons  coming  intoy  or  residing  in  the 

same,  either  as  master,  fattor^  or  owner  of  .the  said  brtg^ 

or  vessel  for  the  purpose  of  carrying  on  trade  or  traffic 

in  slaves  to  a  foreign  country ;  and  abo  for  that  the 

'  brig  or  vessel  since  the  day  and  year  last  afore* 
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daidy  was  built,  equipped,   loaded  or  otherwise  prepar-      unib 
cd  within  a  port  or  place  of  the  said  United  States,  or  tAROi^iNli 
caused  to  sail  from  a  [lort  or  (dace  within  the  said  Uni-        v, 
ted   States  by  a  citizen  or  citizens  of  the  said  United  it.states; 

States,  or  a  foreigner  or  otiier  person^  Comii;g  into  or  -^ ^^-— ^-^ 

residing^  within  the  same,  ^ther  as  factor,  master  or 
owner  of  the  said  biig  or  vessel,  for  tlie  purpose  of  pro- 
curing from  a  foreign  kingdom,  place  or  country,  thci 
inhabitants  of  such  kingdom,  place  or  country^  to  be 
transported  into  a  foreign  place  or  country,  port  or  place 
to  be  disposed  of  and  sold  as  slaVns,  in  violation  of  a 
certain  act  of  Congress  of  the  said  United  States,  pass-^ 
ed  the  2'iA  March,  1794,  entitled  «  An  act  to  prohibit 
th«  carrying  on  the  slave-trade  fi'om  the  United  Stateift 
to  any  foreign  place  or  rountryi    Also  for  that  since  thc^ 
Istday  of  January,  iS08,  the  said  brig  or  vessel  was 
built,  fitted^  equipped,  loaded  or  otlierwise  pi^pared  iti 
some  port  or  place  within  the  jurisdiction  of  the  said 
United  States,  or  caused  to  sail  from  some  port  or  placp 
within  the  said  United  States  by  soitie  citizen  or  citi- 
zens of  the  said  United  States,  or  some  other  persou 
for  the  purpose  of  procuring  negroes,  mulattoes,  or 
persons  of  color  from  some  foivlgn  kingdom,  place  of     , 
country,  to  be  transported  to  some  port  or  place  within 
the  jurisdiction  of  the  said  United  States  to  be  heldi 
sold,  or  disposed  of  as  slaves,  or  to  be  held  to  service  or 
labor,  in  violation  of  a  certain  act  6f  Congress  of  the 
United  States,  passed  the  second  day  of  March,  in  th€i 
year  of  our  Lord  one  thousand  eight  hitndr^  and  sevens 
entitled  «<  An  act  to  prohibit  the  importatiofi  of  slaves 
into  any  port  or  plat5e  within  the  jurisdiction  of  the 
IT.  States  from  and  after  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  ^ight  hundred  and  eight/' 
Wherefore  the  said  United  Stated,  by  Thomas  Parker, 
their  attorney  aforesaid,  pray  the  advice  and  opinion  of 
this  hdnor&ble  Court  in  the  premises,  and  that  on  due 
proof  of  the  allegations  af oii^aid,  the  said  brig  or  ves- 
sel, her  tackle,  apparel,  furilituf*e  and  otiier  appurtenan- 
ces, may  be  decreed  and  adjudged  as  forfeited  to  them, 
the  said  United  States,  and' that  such  proceedings  may 
be  had  thereon  as  are  agreeable  to  law  and  justice,  and 
the  style,  usage,  and  practice  of  this  honorflJ)Ie  Court." 

"THOMAS  PARKER. 

«  Momey  V.  States,  8.  C.  Distrwt/* 
VOt.  TIfc  fi* 
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BRIG         To  the  transcript  of  the  record  which  came  up  was 
CAROUNE  annexed  the  following  statement  offsets : 

T. 
tr.sTATSs.  ^  The  information  which  was  filed  in  this  case  against 
the  Caroline  was  founded  npon  an  alleged  vidatioB  ei- 
ther  of  the  1st  section  of  an  act  of  Congressy  passed  the 
22d  March,  1794,  entitled  <*  An  act  to  prohibit  the  cak^ 
<<  rjing  on  the  slave  trade  from  the  United  States  to  any 
« foreign  place  or  country,'*  or  of  the  2d  section  of  an 
act,  pass<^  on  the  2d  of  March,  1807,  entitled  <<  An  act 
to  prohibit  the  importation  of  slaves  into  any  port  or 
place  within  the  jurisdiction  of  Uie  United  S^tes  from 
and  after  the  first  day  of  January  in  tbe  year  of  our 
Lord  one  thousand  eight  hundred  and  eidbt.^'  By  the 
act  of  179^,  the  fitting  or  saUing  of  a  ship,  for  the  pur- 
pose  of  a  traflBc  in  slaves  to  any  foreign  country,  sub- 
jects the  ship,  concerned  in  such  traffic^  to  forfeiture.'' 

«<  The  act  of  ^807  enacts^  that  if  any  ship  within  tbe 
jurisdiction  of  the  United  States  shall  be  fitted  out  or 
caused  to  sail  by  any  person,  either  as  master,  factor  or 
owner,  '« for  the  purpose  of  procuring  any  negroe,  m«- 
^Oatto  or  person  of  color  from  any  foreign  coun^  to 
f*  be  transported  to  any  place  whatsoever  witliin  tbe 
f(  jurisdiction  of  the  United  States^  to  be  bdd,  sold,  or 
«<  disposed  of  as  slaves,  or  to  be  held  lo  service  or  la« 
<<  bor,"  she  shall  bt$  forfeitod  to  the  United  Stales.  It 
was  admitted  by  the  Claimant,  that  the  Caroline  oame 
into  this  port  equipped' lil^e  aqy  common  merchant  vcs- 
seU  thsitahe  did,  after  her  arrival,  receive  fiimenU  and 
take  fin  board  article  calc^Uaied  for  the  Have-trade  onfy^ 
It  was  satisfactorily  proved  that  the  Claimant^  after 
receiving  information  that  such  equipments  were  illegal^ 
restored  the  Caroline  to  the  condition  in  which  she  vras 
when  she  entered  this  port,  but  tiiat  this  was  not  done  till 
after  her  seizure ;  and  that  the  wooden  parts  ef  tbe  fit- 
ments for  slaves  were  mariied  as  they  were  taken  out 
of  the  ressd.  That  in  such  condition  she  left  Charles- 
ton, bouad  to  the  Havannah  and  to  no  ofliw  p(Mt« 
That  she  arrived  at  the  Havannah  on  the  28th  of  June^ 
1810,  and  that  there  she  was  sold  about  the  6tii  of  Au- 
gust, 181^  to  Spanish  subjects  who  fitted  her  oat  fnr 
the^frican  slave  trade.  His  honor  the  Circuit  Judge» 
upon  the  ground  of  sufficient  evidence  having  been  ad- 
duced ^  intentioii  to  carry  on  the  slave  tradei  either 


2    $■ 


I    I 
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abroad  or  at  homey  and  a  conseqaeiit  vicdation  either      brio 
of  the  act  of  179*,  or  of  the  act'of  1807,  decreed  that  caboxike 
the  Caroline  should  be  condemned  as  forfeited  to  the        v. 
United  States.  v.  states. 


^f  We  agree  in  ilie  above  statement  of  the  case. 

«  WILUAM  DRAYTON, 

«« Proctor  for  JlppeUant. 

«  THOMAS  PARKER, 

« IHstrict  Morw^r 

C.  LsBy/or  iht  Jppellant,  contended, 

1st  That  the  Jibel  was  not  sufficteni  to  support  the 
coodemnationp— And 

dd.  That  the  offence  was  not  made  out  in  point  of 
fact 

1.  The  libel  does  not  state  any  certain  specific  of- 
fence. It  is  altogether  in  the  alternative.  It  does  not 
state  wfaen^  nor  where,  nor  by  whom  the  vessel  was 
seixed^-^or  when*  nor  where^  nor  by  whom,  nor  in 
what  manner  the  vessel  was  fitted  out  It  is  altogether 
vague,  uncertain  and  informal. 

An  information  in  rem  ought  to  be  as  precise  and 

ftrmal  as  an  information  in  personam.  The  civil  law 

requir^  that  a  libel  should  be  certain  and  positive  in 
aU  flMterial  circumstances.  , 

2.  The  statement  of  facts  is  as  imperfect  as  the  libeL 
The  vessel  is  only  liable  to  forfeiture  when  she  shall 
have  been  actually  fitted,  equipped  or  prepared,  not 
while  she  is  JUting,  equipping,  or  preparing.  The  de- 
gree of  equipment  ought  to  have  been  stated  that  the 
Conrt  might  judge  whether*  it  were  such  fitting,  or  equip- 
ment as  is  contemplated  by  the  law.  Upon  every  in-^ 
formation  for  a  penalty,  the  ofibnce  should  be  fuUy 
proved — Parker,  22.  This  case  is  like  that  of  Mnodie 
V.  ship  Jiffiredf  S,  DaU^  507,  in  which  tliis  Court  decid- 


SOO  SUPREME  COURT  U,  S. 

BSYb     ed  that  the  ship  was  not  iUegally  fitted  oq^  although  she 
CAUOLiMfi  had  tsiken  an  hoard  some  ai  ticks  calcalated  for  war. 

V, 

v.sTATBs.     J,  R.  IN6ER801X9  contra. 


Contended  that  the  case  and  tlie  libel  wefp  sofflcient- 
ly  explicit.  The  intent  was  clearly -sbewil.  it  is  not 
nec<  ssaiy.  that  every  thing  necessary  for  the  voyaee 
should  be  on  |>oard  before  the  forfeiture  accrues*  I'he 
libel  states  tlie  offence  in  the  words  of  the  act  of  Coa- 
(;ress.       ^ 

The  Co0rt,  after  taking  time  to  consideis  direct^ 
the  foUnwiug  sentence  to  be  ent6i*ed. 

^<  Tliis  cause  came  on  to  be  heard  on  the  transcript 
**  of  the  record  and  was  argued  by  counsel,  on  conaider- 
**  ation  whereof,  it  is  the  opinion  of  the  Court,  that  the 
«  Ubd  is  too  imperfectly  drawUf  to  found  a  sentence  rfeoH" 
9*  ShnmHan  thereon.  The  sentence  of  the  said  Circuit 
M  Court  is  therefore  reversed,  and  the  cause  remanded 
'<  to  the  said  Circuit  Court,  roiih  directions  to  admit  the 
«  Hbel  to  be  ametixUd.^ 

The  same  point  was  also  decided  at  thi&  term,  in  the 
cases  of  the  schooner  Hoppet — ^the  schooner  Enterprixe^^ 
the  ship  EmUfff  and  the  schooner  jSnn. 


mid.  RIGGS  V,  LiNDSAT, 

4bsmt..,Toiin,  J. 

ERROR  to  tlie  Circuit  Court  for  tfee  district  of  Co- 
Jartts^l^"^  luni^iiaf  i»  an  action  of  assumpsit,  in  which  the  verdict 
ord' rei!  the    and  judsTmcnt  we^c  in  favor  of  the  Plaintiff,  Lindsay. 

^r*^thcm,\nd  The  casc  was  now  argued  by  Jones  and  Harper,  for 
to  dmw  oil  the  Plaintiff  in  error:  and  by  F.  S.  Ket  and  Moeseix^ 
t:Z':J^  for  the  Defendant.  ^ 

hehavint;  ao 

^^'Xv^     Ti»e  former  contended,  that  Riggs  was  not  to  be  con- 
gtrebound  «q    sidored  fis'a  joint  cqntractorf  but  a  fl«b-purchaser  ;  vfA 
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tliat  if  the  Defendants  were  jcinily  interested  in  the     nioe^ 
purchase^  they  were  ieverally  interested  in  the  sales.  In        v.  . 
support  of  this  position^  they  cited  Watson  on  Partner-  IiIndsa^t. 
shipr,  2^.     1    Vec6.    242.     Co^vp.  449.    %  H.   Bl^  298. ^ 

Dat^.  371.  4"  1  H.  la.  37.  aecept  and 

^  ^  pay  hit  billt; 

and  if  they  do 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  not,  he  may 
Court,  which  was  delivered  as  follows,  by 


LlYIHGSTON,  J. 


recover   frum 
them  the  a- 
mount  of  the 
bills  and  da- 
mages and 
costs  of  pro« 

This  was  an  action  brought  by  the  Defendant  in  er-  ^>(  i)^^^  >»• 
ror,  in  the  Circuit  Court  of  the  LUiited  States  for  the  ^n^^^ 
•   district  of  Columbia,  against  William  Stewart,  Charles  iw  money 
J.  Nourse,  Aquila  Beall,  and  tlie  Plaintiff  in  error,  Eli-  JS'ikS^nSi 
8haRiggs,as  co-partners,  to  recover  froth  them  the  and  thebuis of 
amount  of  certain  bills  of  exchange  and  damages  whicht^^'^.™*^ 
had  been  drawn  on  them  by  the  Defendant  in  error  to  evi^^M^on 
reimburse  him  for  certain  salt  which  he  had  purchased  ^"^  ««>nt. 
on  their  account,  and  which  bills,  being  protested  for  dLm°prSuoe 
non«payment,  were  afterwards  paid,  with  damages,  by  in  evidence  ^ 
the  Plaintiffs  below.      The  Defendant,  Beall,  was  not  IfcJ^rf^„^ 
found — the  Defendants,  Nourse  and  Stewart,  confessed  to  the  Plain-   ' 
judgment,  and  the  other  Defendant,  Biggs,  pleaded  the  ^'  ^5  K^^^' 
general  issue,  2lideSL''th'c  ' 

vritten  declar 

The  declaration  contained  several  counts  on  the  SlJ^enliJ^^ 
bills  of  exchange,  and  two  general  counts,  the  one  for  in  diseredit 
money  laid  out,  expended  and  paid,  the  other  for  money  {f  ^1,^"^*^^^ 
had  and  received,  under  which  last  counts  a  verdict  was  p^test'^of  die 
found  for  the  Plaintiff.  biiu,  the  Plain- 

tifl  sell  the 
•     salt  without 

It  appeared  in  evidence,  that  some  time  in  No  vera- orders,  it  shkii 
ber,1809,Stc%vart  and  Beall,  two  ofthe  Defendants  below,  Jb  i^S"^w. 
wrote  a  letter  to  the  Plaintiff,  ordering  a  purchase  oftion,  aiihougU 
salt,  and  stating  that  two  other  persons  were  concerned  Jj^"?3'sSic 
in  the  said  order.    This  letter  directed  him  to  purchase  to  the'^Defen-' 
from  10  to  30,000  bushels,  and  authorized  him  to  draw<>"Dtp. 
for  the  amount  of  such  parchases  on  the  Defendants, 
Stewart  and  Beall,  or  on  George  Price  and  Co.  of  Bal-< 
,  -timore.^   Purchases  of  salt  were  accordingly  made  by 
^Lindsay,  who  from  time  to  time  apprized  Stewart  and 
Beall  of  the  same.    On  the  4th  January,  1810,  qnc^  pf 
the  Defendants  wrote  to  Lindsay  aa  foI}ows : 
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t 

mi«os  ^  SIRf 

I?- 
i^iiTDsAT.      <<  You  will  hold  up  what  salt  yea  may  have  parchaB- 

**  eif  and  send  us  a  statement  of  your  purchases.  Toa 
«'  have  no  doubt  received  Stewart  and  BeaU^s  ordersy  re- 
^  '<  questing  no  further  purchase.  We  shall  some  time 
4<  hence  direct  you  as  to  the  disposal  of  the  quantity 
**  purchased.  In  the  mean  time  you  may  draw  upon  ii8> 
**  or  upon  Stewai-tand  Beali  for  the  amounty''  Ac- 
It  appears  that  Lindsay  afterwards  drew  several  UUs 
of  exchange  on  the  parties  who  had  subscribed  the  last 
mentioned  ktter,  and  who  were  tlue  Defendants*  in  favor 
of  certain  persons  therein  named*  including  his  ^com- 
mission for  purchasing.  These  hilb  were  presented  to 
the  drawees*  who  refused  to  accept  or  pay  the  same*  on 
which  they  were  protested  and  returned  to  Lindsay*  who 
took  them  up*  By  the  laws  of  South  Carolina  ten  per 
cent,  damages  are  allowed  on  the  return  of  such  Mils 
under  protest*  and  there  was  proof  that  these  damages 
had  also  been  paid  by  Lindsay.  After  the  return  of 
tliese  bills  and  payment  of  then!  bj  Lindsay*  he  sold  the 
salt,  and  the  proceeds  on  such  re-sale  were  stated  by 
Lindsay's  counsel  at  the  trial  to  the  jury*  who  were  de- 
sired to  deduct  the  same  fi^m  his  demand  against  Riggs* 
which  was  done*  and  a  verdict  given  for  the  balance. 
There  was  no  other  evidence  of  tbe  proceeds  than  such 
admission,  and  the  Defendant*  Riggs*  denied  that  the 
sum  stated  by  Lindsay^s  counsel  was  the  Aaiount 
thereof. 

\ 

In  the  course  of  the  trial*  the  counsel  of  Riggs  pro- 
duced a  letter  from  Notirse  to  the  Plaintiffi*  which*  as 
he  supposed,  contained  a  statement  favorable  to  his  client* 
To  discredit  this  statement*  the  Plaintiff  produced  cer- 
tain interrogatories,  which  had  been  exhibited  to  Nourse* 
with  his  answers,  which^vere  at  varianice  with  the  I^ 
tpr  produced  by  Riggs. 

The  first  exceiption  taken*  at  tbe  trial*  to  the  conduct 
of  the  Court*  was  to  its  admission  of  proof  of  the  seve- 
ral bills  which  had  been  drawn  by  Lindsay*  and  pffo*-^ 
tested  and  paid  by  him*  and  the  instruction  which  it 
gave  to  the  jury*  that  under  the  count  for  mon^  P^j^ 
laid  4}ut^  aad  expended*  Lindsay  might  recover;*  not 
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coBimiflsions  which  were  included  in  the  bills^  bot  the     moas 
ten  per  cent,  damages^  if  the  jury  were  satisfied  tliat        v. 
they  had  been  actually  paid  by  him.  JaVKBhay* 

Neither  in  the  adoiiflsion  of  this  tedtlmonyy  nor  in 
the  instmctiQns  given  on  it^  was  any  error  committed 
by  the  Circuit  Coort.  As  Lindsay  was  expressly  au-^ 
tborized  to  draw,  by  the  letter  of  the  Mb  of  January* 
laiOy  he'  certainly  had  a  right  to  do  so,  and  whether 
the  Defendants  accepted  his  bills  or  notf  so  as  to  render 
themselves  liable  to  the  holders  of  thcmf  there  can  be  no 
donbt  that  as  between  Lindsay  and  them,  it  was  their 
duty,  and  that  they  were  bound  in  law  to  pay  them.  Not 
having  done  so,  and  Lindsay  in  consequence  of  their 
neglect  having  taken  thenj  up,  be  must  be  considered 
as  paying  their  deb^  and  as  this  was  not  a  voluntary 
act  on  Ids  part,  but  resulted  from  his  being  their  sure- 
ty, (as  he  may  well  be  considered  from  the  moment  h^ 
drew  the  bills)  it  may  well  be  said  that  in  paying  the 
amount  of  these  bills,  which  ought  to  have  been  paid, 
and  was  agreed  to  be  paid  by  the  drawees,  he  paid  so 
much  money  for  their  use.  Nor  can  any  good  reason 
he  assigned  for  distinguishi^  the  damages  from  the 
principal  sum,  for  if  it  were  the  duty  of  the  Defendants 
to  pay  such  principal  sum,  it  is  as  much  so  to  reim- 
burse Lindsay  for  the  damages  which,  by  tlie  law  of 
South  Carolina,  he  was  coppelied  to  pay,  and  which 
may  therefore  also  be  considered  as  part  of  the  debt  due 
by  the  IMfendant  in  consequence  of  the  violatioQ  of 
their  promise  contained  m  the  letter  which  has  just 
been  mentioned. 

.  •  The  second  exception  which  appears  on  the  record  is 
to  the  admisston  of  certain  interrogatories  which  had 
been  propounded  to  the  Defendant,  Nourse,  with  his  an- 
swers to  the  same,  having  an  indorsement  upon  the 
same,  purporting  to  be  an  acknowledgment  of  Nourse 
that  the  same  were  correct. 

« 
In  the  opinion  of  this  Court,  this  paper  was  rendered 
jproper  evidence  by  the  conduct  ol  the  Defendant,  Biggs, 
who  had  read  as  evidence  for  himself  a  letter  from 
^ursetoUndiay, dated  the  I4th  AiMal»lS10,contain 
m  be  suj^osodi  some  matters  favorable  to  his  defc 
T^  kM^  toving  been  thus  prodiioed  by  R%gs  I 


«• 
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EIGGS     self,  it  was  certainly  right  to  allow  Lindsay  to  dtscM- 
V.        dit  the  representations  made  in  that  letter  by  shevin^ 
x^iHiisAT.  that  Nourse  had  liimself  at  another  time  given  a  very 
'  I         ''   diffcrejit account  of  the  same  transaction. 

The  other  opinions  of  the  Court  below,  to  which  ex^ 
ceptions  were  taken,  may  be  comprised  in  these  two  ; 
that  the  Court  erred  in  thinidng  Uib  Defendants  jointly 
liable  as  co*partners,  and  that  the  re-sale  of  the  salt  did 
not  destroy  the  Plaintiff's  right  of  action.  In  both  these 
opinions,  this  Court  concur  with  the  Circuit  Cdurt. 

»  < 

It  is  perhaps  as  clear  a  case  of  joint  liability  as  can 
well  be  conceived.  Whatever  doubt  there  might  be  in- 
dependent of  the  letter  of  tlio  4th  of  January,  1810^ 
most  certainly  that  letter  puts  this  question  at  rest. 
Every  one  of  the  Defendants  sign  it,  and  there  is  now 
no  escape  from  the  responsibility  which  they  all  thereby 
incurred  to  the  Plaintiff.  Nor  did  Lindsay's  seliing  the 
salt  after  he  had  taken  up  these  bills,  destroy  his  right 
,  of  action  against  the  Defendants.  If  he  has  acted  irre- 
gularly in  so  doing,  he  will  be  liable,  in  a  proper  action, 
for  the  damages  which  the  Defendants  have  sustained 
by  such  conduct^  but  such  sale  could  not  be  pleaded  or 
set  up  in  bar  to  the  pres<^nt  suit  Nor  will  the  Defen- 
dant, under  the*  circumstance  of  this  case,  be  injured 
by  th6  sum  which  the  jury  have  discounted  from  Lind- 
say's demand,  if  it  shall  hereafter  appear  that  as  muck 
was  not  allowed  the  Defendants  on  that  account  as 
ought  to  have  been. 

1*ii^    judgment  of  the  Circuit  Court  is  affirmedjr 
'  with  costs. 


1813*  M^INTIRE  r.  WOOD. 

March      9tli. 

M8etd,.».'Wx9nttfQTOTf,  J.  and  Todd,  X 

THIS  case  came  up  from  the  Circuit  Court  foe  the 
JJ^g;:;'^^''^  district  of  Ohio,  upon  a  certificate  stating  that  the 
Conrtoofthe  judges  of  that  Court  were  divided  in  opinion  upon  the 
to"iwc  ulT'  q"^^*""!  Whether  that  CtMirt  had  power  to  issue  a  writ 
Mtofmaii.    of  mandamus  to  the  register  of  a  land-'office  in  Ohio, 
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commanding  Inm  to  issue  n  final  certificate  of  purdiaee  MOirTiU 
to  the  Platnfiff  for  certain  lands  in  that  ataie  ?  t. 

wooir. 
BLARFEB9  for  tke  Piamtiff,  referred  the  Court  to  tke  -^i^--...^ 
case  of  Martury  vi  Mfduen,  (anU  voU  ±,  pi  ld7«)         damu^  n  cod* 

flood  czdii- 
■vely  to  thoM 

The  constitution  m  the  United  Stales  extends  the  ju*-  oaan  in  wUdk 
dicial  power  to  all  cases  in  law  and  equity  arisii^  under  ^^^  ^'u^ 
the  constitution  and  taws  of  the  United  States.  ^ein»e  of 

tlieir 

By  the  iith  sect  of  the  judiciary  act  of  irSPy  vA  ty 
f.  Bbt)  the  Circuit  Courts  have  original  cognizance  of  all 
mdts  of  a  civil  nature  at  common  law  or  in  eouityf 
where  the  matter  in  dispute  exceeds  the  value  oi  600 
dollars,  &c.  And  by  the  1-lrth  sect  of  the  same  act  they 
liave  power  to  issue  all  writs  necessary  for  the  exercise 
ef  their  jurisdiction,  and  agrteable  to  the  principles 
and  usages  of  law*  This  is  a  suit  of  a  civil  nature  at 
common  law,  and  the  matter  in  dispute  exceeds  the  va* 
lue  of  500  dollars.  The  writ  of  mandamus  is  necessary 
to  the  exercise  of  thdr  jtirisdiction,  and  is  agreeable  to 
the  principles  and  usages  of  law.    a  Burr,  1266. 

The  power  givenky  the  constitution  is  divided  between 
the  Supreme  and  the  Circuit  Courts.  ^  It  has  l>een  de« 
cidedf  that  the  power  to  issue  a  mandamus,  in  such  a 
case,  does  not  belong  to  the  Supreme  Court;  it  must» 
therefore,  lie  in  the  Circuit  Courts. 

March  iStfc...JoHKfloir,  J.  delivered  the  opinion  of 
the  Court  as  follows : 

I  am  instructed  to  deliver  the  opinion  of  the  Court  in 
this  case.  It  comes  up  on  a  division  of  opinion  in  the 
Circuit  Court  of  Ohio,  upon  a  motion  for  a  mandamus 
to  the  register  of  the  land  ofBce,  at  Marietta,  command- 
ing him  to  grant  finid  certificates  of  purchase  to  th6 
Plaintiff  for  lands,  to  which  he  supposed  himself  enti* 
tied  under  the  laws  of  the  United  States. 

This  Court  is  of  opinion  thai  the  Circuit  Court  did 
not  possclB  the  p<yirer  to  issue  the  mandamus  moved  for. 

Independent  of  the  particular  objections  which  this 
case  presents  from  its  involving  a  question  of  fro^Id^ 

VOL.  vn.  6« 


500  SUPREME  COURT  U.  S; 

M^iiiTiRfi  we  are  of  opinion  that  the  power  of  the  Circuit  Coarts 

V.        to  issue  the  writ  of  mandamus^  is  confined  exclusively 

wooDw     to  those  cases  iii  which  it  may  be  necessary  to  the  ex- 

—...^ — ^  ercisi^  of  their  juriMiction.  Had  the  ilth  section  of  the 
judicially  act  covered  the  whole  ground  of  the  constitu- 
tion, there  would  be  much  reason  for  exercising  this 
power  in  many  cases  whci'ein  some  ministerial  act  is 
necessary  to  the  completion  of  an  individual  right  aris- 
ing under  laws  of  the  United  States,  ;ind  ttie  14>th  sec- 
tion of  the  same  act  would  sanction  the  issuing  of  the 
\trit  for  such  a  purpose;  But  although  the  judicial 
power  of  the  United  States  extends  to  cases  arising  un-' 
der  the  law^  of  th^  United  States,  tlie  legislature  have 
not  thought  proper  to  delegate  the  exercise  of  that  pow* 
er  to  its  Circuit  Courts,  except  in  certain  specified 
cases.  When  questions  arise  uiider  those  laws  in  the 
State  Courts^  and  the  party  who  claims  a  ri/i^t  or  pri- 
vilege under  them  is  unsuccessful,  an  appeal  is  given  to 
/  the  Supreme  Court,  and  this  provision  the  legislature 
has  thought  sufficient  at  present  for  all  the  political  pur- 
poses intended  to  be  answered  by  the  clause  of  the  con- 
stitution, which  relates  to  this  subject. 

« 

A  case  occurred  some  years  sihce^li  the  Circuit  Court 
of  South  Carolina,  the  notoriety  of  which  may  apologized 
for  makitig  an  observation  upon  it  here.  It  was  a 
mandamus  to  a  coUeetor  to  grant  a  clearance^  and  un- 
questionably could  not  have  been  issued  but  upon  asuj)- 
position  inconsistent  with  the  decision  in  this  case.  But 
that  mandamus  was  issued  upon  tlie  voluntary  submission 
tit  tbe  collector  and  the  district  attorney^  and  in  order, 
to  extricate  themselves  from  kn  embarrassment  result- 
ing from  conflicting  duties.     Volenti  noii  Jit  infuria. 


ma 


LIVINGSTON  ^GILCHRIST 

T. 

isiSi        *HE  MARYLAND  INSURANCE  COMPANY. 


Feb.         9tU. 


Jbsent.0:hiTtsG&Toisfp  J.  and  Todd,  J. 


J^  *^"^S-^     .    ERROR  to  the  Circuit  Court  for  the  district  of  Ma^ 
*#!^^i^mav,  ryiandi  in  an  .action  of  covenant  upon  a  pcdicy  of  inra* 
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irance  (against  capture  only)  upon  tlic  cargo  of  the  ship  xiviKGa- 

Htrhitner,  «  from  OnayaquUf  or  her  last  port  of  depar-  tok  & 

tare  in  Soutli  America,  to  New- York/'  **  warranted  gUi- 

dmerican  property  f  proof  of  winch  to  he  required  in  the  cusist 

United  States  only 9'*  «  and  warranted  free  from  mx/ure  v. 

for  ilUcit  trade.'*    The  declaration  was  on  a  loss  hy  cap-  mart'o. 

ture,  ufs.  co» 


The  case  was  stated  as  follows  by  Mabshall,  (^f^irfing  inmnmce) 
ffustice,  in  delivering  the  opinion  of  the  Court:  there  should 

b«  an  affiima- 

Jolian  Hernandez  Baroso»  a  Spanish  subject,  having  of  lomc  fact; 
obtained  from  the  crown  of  Spain  a  license  to  import  ?*  ***  *"t^" 
from  Boston  into  tlie  Spanish  provinces  of  Peru  and  y^^\^  pUuniy 
Buenoa  Ay  res,  in  South  America,  in  (oreign  vessels,  a  1^  <^c  mind 
certain  quantity  of  goods  in  the  license  mentioned,  and  ootcIu^* 
to  take  back  the  proceeds  in  produce  on  paymentof  half  If  br  the  usage 
duties^  came  to  New  York,  in  September,  180S,  fSpain  ?^  "^I^L 
being  then  at  jieace  with  Groat  Britain,)  for  the  pur-  neecssaiy  that 
pose  of  carrying  on  trade  under  his  said  license.  ocrtam  papci« 

'^  -r      o  slioold  be  on 

board,  the  eon- 

On  the  2*th  of  August,  1804,  he  entered  into  a  con-  ceaiment  of 
tract  with  a  certain  Anthony  Carroll,  for  the  transpor-  JJl^'J^l^ 
tation  of  a  certain  quantity  of  goods  to  Lima,  in  Peru,  the  PiaintHTs 
under  the  said  license.     Carroll  died  without  carrying  ^**°'^ 
the  contract  into  full  cBect,  pSic|^ 

In  'general. 

On   the  25th  of  Januar)',  1805,  war  having  thenS^^w^* 
broke  out  between  Great  Britain  and  Spain,  B.  Livings-  mounts  to  a 
ton,  who  had  been  bound  as  Carroll's  surety  for  the  per-  ^^^  ^^^^ 
formance  of  the  contracts  entered  into  a  new  contract  A  Spanish  sub- 
with  Baruso  for  the  transportation  of  the  same  goods,    j^l^^^l^ 

States  in  a 

The  preamble  recites  tlic  lircnse,  and  says,  The  said  |imeof  p«cc 
Baruso  has  agreed  witli  the  said  B.  Livingston  to  make  ^q^JT*'^ 
an  adventure  to  Lima,  on  the  conditions  and  stipulations  Bdtain,  to 
follovring,  to  wit :  ^.^,1^ 

.    tiUa  eoantiy 

1.  In  consideration,  &c.  he  agrees  to  the  following  ^^*'*^Pj^ 
partnership  with  the  said  B.  L.  in  virtue  of  which  he  unde?Tny^i 
transfers  to  the  said  JIrm,  all  his  powers,  &c.  (under  the  ^"\'*,"', 
license)  of  sending  an  American  vessel  belonging  to  the  ^S«Ie«  to  '** 
said  L.  Qf  chartered,  in  which  vessel  shall  be  embarked  reside  here 
goods  to  the  amount  of  50,000  dollars,  the  .funds  an^j;;^^^'^^. 
yessel  to  be  furnished  and  advanced  hy  said  L.  tcrUie  break- 
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» 

Mrarof*      2.  B^nim  to  ebtfiln  the  neOMsary  pnpem  tnmt  Hm 
TOM  &     SpAoinh  consul,  and  B.  L.  to  {Mty  the  duties.    Baniso 
GUi-      aa^weraUe  for  di'leation  or  con£scation  by  the  8|nun8|i 
oHiitT  goFernonent  or  vesMls  en  accouit  of  aay  defoct  af  ngU 
V.        to  send  ander  aaid  license^  ftc 

M4BT'0. 

wt.  €••       5.  L.  agrees  in  four  months  to  embark  the  goods  on 

HI.       board  a  v&ssij  to  Lima»  to  proceed  thitherf  and  to 

k««K or  WW  ^rn  to  tiie  United  States  witli  a  cargo. 


Britain  and 


^Sa^'m^he  ^*  ^* ^^  choose  the  supercargo  and  instruct  him ;  and 
conaidered  M  88  the  adventure  will  appear  on  the  face  of  the  papers 
nera£u^.  to  belo(ng  to  B.  lie  ahaii  gire  the  supercargo  a  power^ 
SoDgb  the  '  and  recognize  him  the  master  of  the  cargo,  so  that  the 


iftvAiHv^  ^  consignees  at  Lima  shall  fuUow  literally  his  orders. 
lied  JTbyT  'I'he  Consignees,  who  were  paitners  of  B«f  to  recdre 
•pnorii  to^  a  commission. 

inbrnitted  to  6.  The  said  L,  and  B.  agree  to  divide  equalty,  and 
teL^'^^deri^  part  and  part  alike*  the  profite  of  the  adventare.  JU  to 
Se  HMQnno^  ha?e  commissions  on  sale. 

refer  tOMio- 

^^^'b!!  ^*  Optional  in  L.  to  sell  in  United  States,  or  convey 
fere  tktm,  the  return  cargo  to  Europe.  If  he  sells  in  the  United 
^^^2^^112^,  Stotes,  B.  may  take  out,  at  the  price  of  sales,  as  much 
ifbrmatioa  Uwi  as  ivill  be  equal  to  his  rights. 

Uie  venelhad 

S^Ttotiie  .9*  If  L.  sends  tlie  cai^  to  Europe,  be  is  to  choose 
^J^'^Aoio.  the  supercargo,  but  the  consignees  to  be  chosen  jointly. 

.derwriten  an 

Unod  to  «o-  9.  In  case  of  loss  B.  to  claim  nothing,  as  his  share 
t!d  to*^ml  *"  ^^^  profits  only  accrues  on  the  safe  return  of  the  ves* 
that  die  revel  sel  to  the  United  States.  Optional  with  L.  to  insure  or 
wud  take^  not  L.  not  to  be  alloweil  for  risk,  if  no  insurance, 
eem^^^^  "lore  than  1 5  pen  cent.  No  insurance  to  be  on  the  risks 
make  tiie  voy-  of  the  Spaoish  government. 

iVuMgecf 

trade  maj  be     12.  If  any  loss  sccruos  froQi  causcs  not  stipulated,  B. 

ST^iJtiRh  ^^  '^^  ®"'y  **'*  privilege.  If  loas  on  sale  of  return 
Mch  imps  o-  cargo,  B.  to  sustain  halL 

risios^ted  in  a 

thi  %^^^  Livingston  soon  afterwards  chartered  the  ship  Her- 
ment  of  the  kir>:cr  for  the  voyage,  and  entered  into  a  contract  wilfc 
Thr^Jiartfcm  ^^^  ®^''^''  P*a»n«ff  Gilchrist,  one  James  Baxter,  and 
whether  tbe    Edward  Griswold^  V  jointly  pf^nTiiig  on^  vilh  iiMb 
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tfce  said  i^tymge.    Tim  CMgo  was  {wrcbased  wUh  their  ximros- 
joiiit  funds,  and  was  shipped  to  LiiBa»  where,  and  at    Toif  & 
Ouayafiiii,  a  retarn  cargo  was  received^  purchased      oi]> 
with  the  proceeds  of  the  original  cargo.  OfiRiST 

On  the  26th  of  March,  1806,  Mr.  Gilchrist  address*  mapt'b. 
ed  to  Al'^xander  Webster  fc  Co.  at  Baltimore,  a  letter  ihs.  co. 
containing  an  order  for  insurance  on  tlie  rfirgo  of  the  ■ 

ship  Herkimer,  from  Guayaquil,  or  h**r  last  port  of  dc-  ■'^''^^JJJ^ 
paitore  in  South  America,  to  New  York,  against  loss  d^ume,  k^ 
by  capture  only,  warranted  American  property,  and  not  a  qucfttin 
free  fn>m  all  loss  on  account  of  seizure  for  illicit  or  ^^^i^  ' 
prohibited  ti*ade.  It  says,  **  the  owners  are  already  in-  left  to  Uie  m- 
**  sured  against  the  dangers  of  the  seas  und  ail  other  7*J^  ^  °^ 


<<  risks,  except  that  of  capture/'  »  You  have  already  them  imLr 
**  had  a  description  of  the  ship  from  Messrs.  Church  ^*^^f!^^ 
<<  and  Demmili,  the  agent  of  Mr.  Jackson,  and  which  ^^  ^^  y„^ 
/*  I  presume  is  correct"  <<  I  think  proper  to  mention  Sable  hj  tke 
<«  that  the  insurance  will  be  on  account  of  Mr.  Brock-  ^^  h^ 
<<  hoist  Livingston  and  myself.  Mr.  Baxter  and  Mr.  br  the  Piaki. 
«  Griswoid  are  also  concerned,  but  the  first  gentleman  ~fl^|i^** 
<<  thinks  there  is  so  little  danger  of  capture,  that  in  his  under  die  lawi 
« letter  from  Lima  he  expressly  directs  no  insurance  to  **J^^p^  ^ 
«  be  made  for  him  against  tliis  risk,  and  Mr.  Griswold  ^^  ^ 
« is  not  here  to  consult  Both  these  gentlemen,  as  well  ff  the  Pbio. 
«<  a^th'^se  for  whom  you  are  desired  to  make  insurance,  ^^[Jil^^*^ 
«  are  native  Americans."  ereaaet  die 

The  letter  of  Church  and  DemmHl  was  dated  13th  ^^^  ^T 
Feb.  1806,  and  after  describing  the  ship,  adds,  <<  she  die  codmdoq 
«<  sailed  from  Boston  the  lith  of  May  last  for  Lima,  Sdi^^,'^ 
«  with  liberty  to  go  to  one  other  port  in  South  America,  majr  aToid  die 
«  not  west  of  Guayaquil,  and  from  thence  to  New  York.  g^y^^J^^  » 
«<  Sffie  has  permission  to  trade  there.^  diet  dw  riS 

thusiiMreaiedy 

This  letter%as  laid  before  the  board  of  directors,  and  ^^i^^ 
the  application  at  that  time  rejected.  captuns  ac 

<^o^°s  ;;tf^ 

The  letter  from  Gilciiriat  to  Webster  and  Co.  was  af- 
terwwds  laid  before  the  board,  and  the  company  made 
the  insurance  for  the  Plaintiflb  at  10  per  cent 

The  Heridmer,  on  her  vetom  voyage,  was  captured 
near  the  port  of  New  York,  hy  the  Ltander^  a  British 
ship  of  'WU*,  and  sevt  to  HaHtoy  where  ahe  was  con- 
.demned* 
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xiTiH GB*  Tbe  Plaintifik  gave  the  underwriters  notice  of  thq 

TOK  &  capture,  and  obtained  their  permission  to  prosecute  a 

QtL'  claim  for  restoration  without  prejudice  to  their  rig^t  to 

GHUST  abandon*    On  receiving  notice  of  the  condemnationt 

V.  ^ej  wrote  a  letter  of  abandonment,  which  was  deKver- 

MAKT^ii.  ed  to  the  underwriters,  who  refused. to  pay  for  the  loss, 

1K8.  CO.  whereqpon  this  suit  was  brought. 

On  the  i^turn  voyage,  just  after  doubling  Cape  Horns 
Baxter,  who  was  supercargo  and  part  owner,  gave  to 
Edward  Giles,  the  third  mate,  a  bundle  of  papers, 
partly  in  Spanisbf  telling  him  8^  the  same  time  that  in 
all  probability  they  might  fall  in  with  privateelrs,  \i4io 
might  pverhaul  tlie  trunk  in  the  cahin,L  and  if  they  found 
the  papers,  it  was  probable  the  vessel  might  be  detain- 
ed as  the  papei*s  were  in  Spanish,  and  they  might  not 
be  able  to  translate  them.  Giles  put  the  papers  in  lus 
trunk* 

After  the  capture,  Giles  was  taken  out  of  the  Herki- 
mer into  the  Leander,  and  on  being  asked  if  he  had  any 
objection  to  have  his  trunk  searched,  replied  that  he 
liad  not.  The  trunk  was  then  searched,  and  this  bun- 
dle discovered.  It  contained  papers,  covering  the  cargo 
^  the  property  of  Baruso,  mixed  with  others  which 
9howed  that  in  fact  it  was  the  property,  of  the  Plaintiffs 
and  of  Baxter  and  Griswold.  Evidence  was  given  ta 
prove,  that  the  usage  of  the  trade  made  tiiese  paperft 
necessary.  There  was  also  an  estimate  of  the  probable 
value  of  tRe  cargo,  if  shipped  to  Europe. 

The  Herkimer  arrived  before  tlie  Leander ;  and  Bax- 
ter, upon  his  examination  on  the  standing  interrogato- 
ries, described  truly  the  character  of  the  voyage,  and 
''Stated  con'ectly  the  property  in  the  cargo,  but  denied 
his  knowledge  of  any  papers,  other  than  those  which 
were  exhibited,  as  belonging  to  the  ship. 

Issue  was  joined  on  tiie  plea»  that  the  Defea^iuitB  had 
not  broken  their  covenantf  and  the  jury  foupd  a  verdict 
in  their  favor,    i    , 

On  the  trial.  28  bills  of  exception  were  taken,  partly 
by  the  Plaintiffs,  and  partly  by  the  Defendants.  Only 
those  taken  by  the  Plaintiflb  are  oow  before  the  Coui^ 
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The  Plaintiffs  prayed  the  Court  belofw  to  instruct  the  Livnrcs- 
jury,  that  the  letter>  ordc^ring  the  insurance,  does  not  ton  & 
contain  a  representation  that  lo  person,  other  than  the 
said  Livingston,  Gilchrist,  Griswold  &  Baxter,  ^as  in- 
terested in  the  return  cargo  of  the  Herkimer ;  nor  that 
all  the  persons  interested  therein  wei^  native  Ameri- 
cans. The  judges  were  divided  on  this  point,  and  the 
instruction  was  not  given. 

The  5th  bill  of  exceptioils  stated,  that  the  Plaintiffs 
l^ayed  the  Court  to  instruct  the  jury,  thcit  if  they  be- 
ItcfV.ed  the  testimony  offered  by  them^  then  tb^re  was  no 
.such  concealment  of  the  said  papers  as  can  affect  th^ 
right  of  the  Plaintiffs  to  recover  in  this  action,  which 
instructipn  the  Court  refised  to  give,  but  directed  thd 
jury  that  if  they  sh<>uld  be  of  opinion,  that  from  th^ 
usage  and  coujose  of  trad^  it  was  necei^sary  to  have  the 
Spanish  and  other  papers  delivered!  by  Baxter  to  Giles, 
tiie  Sd  mate,  as  aforesaid^  then  the  delitery  by  Baiter 
to  Giles,  and  the  finding  and  taking  of  the  said  pirpers 
by  the  oflScers  of  the  Leander^  was  not  such  a  conceal- 
ment as  affects  the  right  of  the  Plaintiffs  to  recover. 

The  6th  bill  of  exceptions  states,  that  the  Plaintiffi9 
then  prayed  the  Court  to  instruct  the  jnry,  that  Barusu 
having  removed  to  New  iTork,  in  the  United  States, 
while  Spain  was  neutral,  for  the  purpose  of  carrying  on 
tradc^  and  having  continued  to  reside  in  New  York 
until  after  the  capture  of  the  Herkimer,  the  said  Ba- 
ruso  could  not^  at  the  time  of  the  voyage,  bo  consider- 
ed as  a  belligerent  This  instruction  the  Court  also  refus- 
ed to  give,  but  did  ilistruct  the  jury  that  if  they  should 
be  of  opinion  that  the  said  Bamso  settled  in  New  York 
before  the  war  between  Spain  and  Great  Britain,  and 
remained  there  domiciliated  and  carrying  on  trade  ge- 
nerally until  the  capture  of  the  Herkimer^  he  is  to  be 
considered  as  a  neutral ;  but  if  they  should  be  satisfied 
from  tlie  testimony  that  he  went  to  New  York  for  no 
other  purpose  but  to  carry  on  trade  as  a  Spanish  subject, 
which  he  coiild  not  engage  in  as  a  neutral,  and  that  he 
was  not  engaged  in  any  other  trade  tlian  as  a  Spanish 
subject,  he  cannot  be  considered  as  a  neutral. 

The  7th  bill  of  exceptions  states,  that  the  Court  then^ 
on  the  prayer  of  the  Defendants,  gaVe  to  the  jury  the' 
fdHowing  opinion :  % 
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«<  Hie  Court  htiring  sdready  given  an  opuiioiiy  fliat 

itnr  ft    «  Baruso  was  not  a  joint  owner  with  the  Plaintife  aiiA 

siL-      «  GriawoU  and  Baxter,  n  the  return  cargo  of  tbe  Her* 

CBBirr    ^kiaer,  do,  in  comphance  with  the  opinion  of  the 

Vm        ^  Sapreme  Courts  leare  it  to  the  jury  to  determine*  wh^ 

MAMfm   ^  ther  Barttso  had  an  interest  in  the  return  cargo  which 

Dia  CO.   **  increased  the  risk  of  the  said  voyage,    and  if  the 

■  «  risk  was  increased,  that  the  poltcy  was  thereby  viti- 

<<  ated.^  This  opinion  was  given  on  the  prayer  of  the 

Beft  ndants  to  instrdct  the  jury,  that  the  non^commu- 

nication  to  the  underwriters  of  papers  showing  Bavan» 

to  have  an  interestf  and  to  be  a  Spanish  solgect,  viti* 

flted  the  policy* 

The  Sth  bill  of  exceptlonn  stated,  that  the  Defen^ 
dants  then  prayed  the  Coart  to  instruct  the  jury,  that  if 
they  should  be  of  opinion  that  tbe  papers  which  were 
delivered  to  Giles  by  Baxter,  or  ahy  of  them,  increas* 
ed  the  risk,  and  that  if  any  of  the  {lapPTS  which  dM  so 
increase  the  risk  h  ere  not  necessary  by  tiie  laws  and- 
usages  of  Spain,  or  the  course  and  usage  of  trade  be* 
tween  the  United  States  and  Lima^  and  that  it  was  not 
communicated  to  the  Defendasts  that  such  papers  would 
accompany  the  cargo,  then  the  Plaintiffs  were  not  enti^ 
tied  to  recover.    The  Court  gave  the  opinion. 

The  9th  bill  of  exceptions  stated,  that  the  Piaintlflfe 
prayed  an  inistmction  to  the  jury,  that  in  estimating; 
the  increase  of  risk  on  the  return  voyage  of  the  Herkw 
iner,  they  were  to  consider  it  as  a  voyage  whkrb  the 
Defendants  were  informed,  in  and  by  the  letter  <rf 
Church  i^id  Demmill,  was  carried  on  under  a  licease 
from  the  Spanish  goTenwnent ;  and  the  question  for 
them  to  decide  was,  whether  the  mk  of  such  a  voyage, 
carried  on  under  such  a  license,  was  increased  by  any 
of  the  circnmstances  relied  on  by  the  Defendants  to  show 
an  increase  olT  risk  in  this  case.  This  opinion  the  Conrt 
rsAised  to  giye^ 

The  11th  bin  of  exceptions  stated*  Aat  the  Plaintifh 
prodnced  a  witness  to  prove  the  usage  of  the  trade,  who 
said  that  by  the  tews,  regulations  and  osages  of  ^ 
trade,  it  was  necessary  that  ihsi  property  imported  in- 
to, or  exported  from  the  cnlmy,  by  a  foreigner,  should 
be  nnd^flr  a  SpanMi  ioMiso,  and  aHpoar  to  ba^afiiak 
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properly.    Whereupon  the  DefendantB  moved  the  Court  litihgs* 
to  instruct  the  jury,  that  this  ('vidence  is  not  conipetrnt     ton& 
to  prove  the  municipal  laws  of  Spain,  or  the  usage  and       oil- 
custom  of  tirade  establish^  d  by  their  municipal  laws*    Christ 
The  opinion  of  the  Court  was,  that  ♦*  no  parol  evidence        v. 
is  admissible  to  the  jiiry,  or  if  ,qiven,  can  be  trgarded    mary'd* 
bj  them,  to  prove  the  logislsUive  edicts  or  acts  of  the    wrs.  co« 
Spanish  government,  or  to  prove  any  usage,  custom  or  "■    ■ 

course  of  trade  ccmformable  to  such  edicts  or  acts ;  but 
that  such  evidence  is  aduiissiblf  to  prove  the  genei  al 
usage  and  course  of  trade  that  may  depend  on  instruc- 
tions to  the  government  of  Peru." 

The  ISth  bill  of  exceptions  stated^  that  the  Plaintiffs 
produced  witn<*8ses,  ignorant  of  the  laws  of  Spain,  to  > 
prove  thoir  understanding  of  the  usage  of  the  trade  } 
and  the  Defendants  produced  counter  testimony  on  the 
usage  ;  whereupon  the  !Uef  ndants  moved  the  Court  to 
instruct  tlie  jury,  that  the  testimony  of  the  Plaintiffs,  if 
believed,  was  not  competent  to  show  the  usage  or  course 
of  trade  that  the  Herkimer,  on  her  return  voyage, 
should  be  accompanied  with  pap >rs  giving  the  cargo  the 
appearance  of  Spanish  property.  The  Coui-t  refused 
to  give  this  opinion,  but  instructed  the  jury,  that  if  they 
vrere  of  opinion  that  the  usage  or  course  of  tr«d<'  from 
or  to  the  province  of  Peru  by  foreign  rs,  was  to  have 
a  license  from  the  king  of  Spain  to  tra^ffe,  and  to  have 
Spanish  papers  on  board,  to  show  or  give  color,  that 
the  cargo  was  Spanish  property,  the  Defendants  were 
bound  to  take  notice  of  such  course  of  trade ;  but  if  the 
jury  should  be  of  opinion  that  tite  trade  was  prohibited 
by  the  laws  of  Spain,  the  Plaintiffs  must  prove  that  the 
Defendants  had  notice  or  information  of  such  prohi^ 
bition. 

The  !20th  bill  of  exceptions  is  to  an  opinion  of  th6 
Court,  tliat  whether  the  abandonment  was  in  reasonable 
time  or  not,  is  not  a  fact  to  be  exclusively  left  to  the 
jury,  but  to  be  decided  by  tbum  under  the  direction  of 
the  Court. 

The  '^Wh  bill  of  exceptions  stated,  that  the  Defen- 
dants moved  tiie  Court  to  instruct  the  jury*  that  the  in- 
surers are  not  liable  for  any  increase  ot  risk,  in  conse- 
quence of  any  acts  done  by  the  insured  to  avoid  seizure 
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liviNGs-  and  confiscation  under  the  laws  and  regulations  of  the 
TON  &  Spanish  government^  which  instruction  the  Court  gaye« 
The  25th  bill  of  exceptions  stated^  that  the  counsd 
for  the  Plaintiffs  then  moved  the  Court  to  instruct  the 
jury,  that  the  right  of  the  Plaintiffs  would  not  be  af- 
fected bj  any  increase  of  rislL  produced  by  such  acts  as 
were  stated  in  the  preceding  exception,  if  such  acts  were 
according  to  the  course  and  usage  of  trade  on  the  voy« 
age  insured.    This  opinion  the  Court  refused  to  give. 

The  28th  bill  of  exceptions  stated^  that  the  Plaintiffs 
moved  the  Court  to  instruct  the  jury*  that  the  increase 
of  risk>  by  which  alone  the  right  of  the  Plaintiffs  to  re- 
cover in  this  action  can  be  effected,  is  an  increase  (by 
reason  of  some  act  or  omission  of  the  Plaintiffs^  or  their 
agents)  of  the  danger  of  rightful  capture  or  condemna- 
tion under  the  law  of  nations.  The  Court  refused  to 
give  this  opinion. 

The  verdict  and  judgment  being  against  the  Plain* 
tiffs  they  sued  out  their  writ  of  error. 

Habpeb,  far  Uit  FlaiiUiffs  in  error. 

1.  The  1st  question  is  that  upon  which  the  Court 
below  was  divided  in  opinion,  viz :  whether  the  letter 
of  Gilchrist  to  Webster  &  Co*  ordering  the  insurance^ 
cintaj^ns  a  representation  tliat  no  other  person  than 
Livingston,  Gilchrist,  Griswold  and  Baxter  was  inter- 
ested in  the  return  cargo  of  the  Herkimer,  or  that  all  the 
persons  interested  therein  were  native  Americans.  It 
certainly  does  not  contain  a  direct  aflSrmation  of  either 
t)f  those  facts.  It  contains  at  most  a  negative  preg- 
nant; an  ambiguity  of  which  the  undcrwritcre,  if  they 
deemed  it  important,  should  have  required  an  explana- 
tion. Nothing  can  amount  to  a  representation*  which 
is  not  certain  to  a  common  intent;  so  certain  as  not  to- 
admit  of  a  doubt,  provided  the  veracity  of  the  party  be 
not  questioned,  and  l)o  be  not  under  a  mistalwe.  There 
is  no  difference  between  a  representation  and  a  jjirarraO'* 
ty,  except  that  the  one  is  contained  in  the  policy  and 
the  other  is  out  of  it.    They  must  both  be  equally  certain. 

Story,  J.  Do  you  admit  this  question  to  be  relevant 
to  the  cause  ? 
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Habfeb:    No*  That  is  another  branch  of  the  argu-  lu^ikgs* 
ment,  I  shall  contend  that  it  was  immaterial  whether '   ton  & 
Baruso  were  a  neutral  or  not ;  but  that  he  was^  ^pioad      gil- 
hoc  neutral*      ^  chbist 

.    2.  The  2d  question  arises  upon  the  5th  bill  of  excep*  mabt^d, 
tions^  which  was  the  first  taken  by  the  Plaintiffs.    It  is   iks*  go. 
to  the  refusal  of  the  Court  to  instruct  the  jury  that  there  — ^ — — — 
was  no  such  concealment  of  papers  as  could  affect  the 
Plaintiff's  right  to  recover ;  and  to  the  opinion  which 
the  Court  gaye^  whereby  they  made  the  effect  of  the 
concealment  depend  upon  the  question  whether  the  pa- 
pers were  necessary  accoi'ding  to  the  usage  and  course 
of  the  trade.    The  Plaintiffs  object  to  the  opinion  given. 

1  Because  it  makes  the  effect  of  Baxter's  conduct 
relative  to  the  papers  depend  on  the  usage  and  course 
of  the  trade;  whereaSf  independently  of  any  such  usage, 
that  conduct  could  not  affect  the  right  of  recfovery  ;  in- 
asmuch as  it  did  not  amount  to  a  concealment  of  pa- 
pers ;  and  as  the  concealment  of  papers  cannot  affect 
such  a  right 

2.  Because  it  requires  that  ttie  usage  and  course  of 
the  trade ;  in  order  to  make  this  conduct  of  Baxter  in- 
pocenty  should  render  it  necessary  to  have  those  papers 
on  board,  whereas  if  the  usage  and  course  of  trade  per- 
mitted the  having  them,  it  was  sufficient 

3.  Because  it  extends  to  all  the  papers  delivered  by 
Baxter  to  Giles ;  many  of  which  were  perfectly  imma- 
terial an^  innocent  in  themselves,  independently  of  any 
usage  or  course  of  trade. 

The  act  did  not  amount  to  a  concealment.  It  was 
only  putting  the  papers  from  one  trunk  to  another  less  • 
liable  to  be  searched.  It  must  be  such  an  act  as  would 
be  likely  to  prevent  discovery;  and  it  must  be  done. 
With  intent  to^  deceive  the  belligerent,  and  to  defraud  him 
of  some  belligerent  right  When  the  prayer  for  an  in- 
struction 18  hypothetical,  the  facts  Cofistituting  the  hy- 
'potliesis  are  to  be  considered  as  found  by  special  verdict* 
If  these  facts  had  been  found  by  a  special  venltct, 
they  would  not  have  been  a  finding  of  a  concealment. 
But  concealment  of  papers  is  not  a  violation  of  neu- 
It  is  |io  ground  for  oondemnation,  nor  tven 
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for  detention.    The  answer  to  the  Russian  menorial 

expcesnly   di-cluims  conciftlmtni  and  even  destruction  of 

pafiers  as  a  It  gal  ground  of  ^  ond  mnatioii*    It  is  only  a 

gmund  to  refi.se  costs  or  d^ii  ages  on  restitution ;  or  to 

refuse  further  proof*  whcr  there  is  prima  facte  g^round 

mary'd.   of  condemnation  indepenfltnt  of  tl^  concealment — ^i, 

IN 9.  CO.    Bob.  append.  5«  answer  to  the  Russian  memontdf  2,  Rob, 

■  ■!       1-^  88 — the  HUing  Sun.    K?en  spiliation  of  papers  would 

aflTect  Baxter^s  property  only  ;  and  the  Plaintiirs  would 

be  permitted  to  give  further  prooL 

Some  of  the  papers  delivered  to  Giles  were  whollj 
unimportant*  an'l  unneceasarv  to  the  prosecution  of  the 
Toyage  in  safi'ty*  and  yet  the  opinion  of  the  Courts  (to 
be  in  favor  of  the  Plaintiffs)  required  that  they  should 
be  necessary  according  t>  the  usage  and  course  of  the 
trade.  Among  those  papers  was  an  estimate  of  the 
yalue  of  the  cargo  if  re-shipped  from  New  York  to  Ca- 
diz* This  certainly  was  not  necessary  by  the  usage  oi 
the  trade.  There  were  several  other  papers  equally 
unimportant.  Tct  in  the  opinion  of  the  Court  the  con* 
cealmeni  of  these  papers  violated  the  warranty  of  neu- 
trality, 

3.  The  3d  question  arose  on  the  6th  bill  of  exceptions 
which  was  to  the  opinion  of  the  Court  which  made 
Baruso's  character*  as  a  neutral  or  belligerent,  depend 
upon  the  kind  of  trade  be  carried  on^  as  well  as  upon 
his  domiclK  ' 

The  Plaintiffs  object  ta  this  opinion*  Ist  Because 

the  place  of  domicil  arquii*ed  in  time  of  peace  is  the 

critcri<in  of  a  man*s  character  as  neutral  or  belligerent^ 

an*^  not  the   nature  of  the  trade.     In  the  case  of  the 

Harmmtjj  2«   Rah.  !^6*  G.  W.  Murray   residing  in 

.  France,  wa''  conHidered  as  a  belligerent*  whUe  his  part* 

pers  in  the,  same  adveniuref  residing  in  the  United  States 

.  w  re  ( onsi'l>*red  as  neutrals.    3*  Rob.  21*  the  Indian^ 

"  Chief.    3*  Rob.  37*  the  tJitio. — 1*  Rob.  323*  standing  in^ 

'    terrogatmes.    t-zOt  interrogfitory  as  to  residence  o/  the 

t      parties. — 5*  Rob.  JppendiXn  order  in  council  of   thn 

'  24*th  of  June*  I8i03»  relating  to  inhabitants  of  certain 

colc^nif^s.    g*  r.  R.  31*  Mlsonv.  MarrjoJt^   1,  ddn^s 

casci  in  error ^  %&,  Duguet  v.  RMneUauler.  The  nature  of 

'  the-  trade  has  nothins^  tP  do  with  the  question.     If  neti- 

tml  by  domicil  be  may  tnd^  witti  belligerents^  pio^- 
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ded  it  be  not  in  articles  contraband  of  wan    His  ne^*  xiTiiros- 

trality  was  not  inconsistrnt  with   bis  privilege  as  a  'roN  & 

Spanish  subject.    He  does  not  l«.se  his  privilege  by  be-  gii.. 

coming  a  neutral  American.    As  between  him  and  the  chbist 

government  of  Spain,  be  was  still  a  Spanish  sahject  v. 

But  as  between  him  and  the  government  of  Great  Bri-  mabb'o. 

tain*  ho  was^  according  to  the  principles  of  the  British  ins.  go. 

prize  Courts,  an  American  merchant.  ■■ 

The  Plaintiffs  also  object  to  the  opinion  of  the  Court 
because  there  was  no  evidence  upon  which  tlte  Court 
could  ground  the  hypothesis,  that  Baniso  came  to  this 
country  to  carry  on  that  trade  only.  Although  the  fact 
might  be  that  he  carried  on  no  other  trade  yet  it  does 
not  follow  that  he  came  here  for  no  other  purpose. 

4.  Tlie  4th  question  arises  under  the  7th  bill  of  ex« 
ceptions,  which  states  that  the  Court  (in  compliance 
with  the  opinion  of  the  Supreme  Court  '^j  left  it  to  the 
jury  to  determine  whether  Baruso  had  an  interest  in  the 
return  cargo  which  increased  tlie  risk  of  the  voyage; 
and  directed  the  jury  that  if  the  risk  was  increased^  the 
policy  was  thereby  vacated. 

The  Plaintiffs  object  to  this  opinion  of  the  Cpuitf 

1.  Because  it  leaves  it  to  the  jury  to  decide  a  mere 
question  of  law^  viz :  whether  the  contingent  interest 
of  Baruso  in  the  voyage,  could  have  the  effect  of  defeat-* 
ing  the  Plaintiffs  right  to  recover^  •  by  increasing  the 
risk  ;  instead  of  directing  tiiem,  as  ought  to  have  been 
done,  that  such  an  interest  wai9 1\ot  subject  to  capture ; 
that  the  Plaintiffs  were  not  bound  to  disclose  it;  and 
that  therrfore  it  could  not  in  law  affect  their  right  to 
recover. 

2,  Because  it  does  not,  as  it  ought  to  have  done^ 
make  the  effect  of  Baruso's  interest  on  tbe  right  of  re- 
covery, depend  on  his  national  character;  it  being 
clear,  as  the  Plaintiffs  contend,  that  if  he  was  a  neutral, 
and  not  a  belligerent,  his  property  was  not  liable  to 
capture,  and  no  interest  which  he  had  in  the  voyage 
could  affect  thefr  right 

*  See  Ante,  tqI.  f^  p.  97^j, 
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X1V1K65-      s.  Because  it  does  not,  as  it  ought  to  have  done^ 

TO?r  &     make  the  effect  of  this  interest  on  the  right  of  recovery, 

GIL-      depend  on  the  asagc  and  course  of  the  trade ;  it  bduig 

CUR18T    clear  as  they  contend,  that  if  the  usage  and  coarse  of 

V*        the  ti*ade  auUiorized  the  use  ot  a  Spaniard's  name  to 

MAIlt'0*    cover  the  voys^,  a  mere  contingent  interest  of  ttiat 

MMs^  CO*    Spaniard  in  the  voyage  could  not,  nor  could  any  inter^ 

■^— ■  esc  which  he  could  have  in  it  censistenUy  rvith  the  war^ 

ra$Uyf  affect  the  right  of  the  Plaintiffs. 

^  Because  the  Defendants,  having  protected  them- 
selves,' by  a  warranty  oi  neutrality,  against  the  effect 
of  any  belligerent  interest  in  ti\e  voyage,  were  not  enti- 
tled t9  a  disclosure  of  that  of  Baruso,  even  could  it  be 
considered  as  a  bdligerent  interest* 

The  Court  below  misunderstood  the  opinion  of  this 
Court  upon  every  point  on  which  an  opinion  was  given 
when  this  cause  was  before  this  Court  on  the  former 
writ  of  error,  Cdnit,  voL  6,  p.  S74.  J 

Whether  Baruso  had  an  interest  in  the  return  cai^ 
was  a  question  Of  law  dependent  upon  the  construction 
of  this  contract.  *  ^ 

The  opinion  of  this  Court  was  that  if  Baruso  had  an 
interest  in  the  return  cargo,  the  materiality  of  that  in- 
terest to  the  risk  of  the  voyage,  was  a  fact  to  be  decided 
by  a  jury  under  the  direction  of  a  iJourt  This  Court 
did  not  decide  that  the  question  whether  Baruso  had  such 
an  interest,  was  to  be  left  to  the  jury.  The  Court  be- 
low ought  to  have  directed  the  jury  tliat  Baruso  had 
no  interest.  He  was  not  to  share  the  loss  unless  Uiat 
loss  happened  by  a  defect  in  his  license.  He  was  only 
.-  '  to  diare  in  the  profits  after  the  vessel  should  arrive.  It 
was  only  a  contingent  interest  in  the  success  of  the  voy- 
age, like  the  interest  of  a  consignee  wiio  is  to  have  a 
commission  on  the  sales.  Suppose  a  consignee  in  a 
neutral  country  should  be  a  subject  of  a  belligerent  na- 
tion, would  his  /contingent  interest  vitiate  the  policy  ? 
*  It  would  afhrd  no  jusf  ground  of  interference  by  a  bel- 
lij;erent.  The  question  is  not  what  would  furnish  ajust 
pretext  for  rapacity,  hut  what  would  beti  just  ground 
of  detention  under  the  law  of  nations.    1,   Ckiint*i  CiK 
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in  error^  25,  Duguel  v.  Rhinelander.    9,  East,  282,  Ba-  livikos* 
ker  V,  Makes.  ton  & 

GIX- 

Ttie  Court  bdow  ought  to  have  told  the  jury  that  cuibst 
Baruso,  being  domiciliated  in  the  United  States,  was  to        v.      A 
be  considered  as  a  neutral,  and  as  such,  his  proi)erty  was  mabt'o. 
safe  under  the  f&w  of  nations,  whatever  pretext  his   ins.  co* 

name  might  have  afforded  to  a  rapacious  cruizer. 

■ 

The  connexion  of  a  belligerent  interest  with  a  neutral 
interest,  does  not  render  void  a  policy  on  tlie  neuti-al 
interest. 

Besides  the  course  of  the  trade  made  it  necessary 
that  the  property  sliduld  be  in  the  name  of  Baruso,  aCnd 
this  was  known  to  the  underwriters. 

But,  with  submission  to  any  opinion  which  this' Court 
may  have  given,  the  interest  of  Baruso  was  wholly  im- 
material to  thisK^ase.  The  Defendants  have  guarded 
themselves  by  the  warranty  of  neutrality.  If  the  pro- 
perty be  neutral  their  mouths  are  stopped.  When  they 
take  a  warranty,  they  wave  all  questions  of  this  kind. 
The  premium  was  calculated  upon  the  warranty.  When 
a  contract  is  reduced  to  writing  all  antecedent  negotia- 
tions ate  merged  in  the  conclusive  act.  The  Plaintiffs 
were  not  bound  to  give  notice  of  any  belligerent  inter- 
est. As  to  every  thing  against  whicii  the  warranty  is 
a  protection,  no  disclosure  was  necessary. — Marsfudly 
475.  If  Baruso's  interest  did  not  violate  the  warranty 
it  was  immaterial. 

5.  The  5th.  question  arose  upon  tlic  StU  bill  of  excerp- 
tions which  was  taken  to  the  opinion  of  the  Court, 
«<  that  if  the  jury  siiould  be  of  opinion  that  the  papers 
<«  whicli  were  delivere;!  by  Giles  to  Baxter,  or  any  of 
**  them,  increased  the  risk,  and  that  if  any  of  the  papers 
•<  which  did  so  increase  the  risk  were  not  necessary  by 
*f  the  laws  and  usages  of  Spain,  or  the  course  and  usage 
<<  of  ti-ade  between  the  United  States  and  Lima,  and 
<<  that  it  was  not  communicated  to  the  Defendants  that 
«such  papers  would  accompany  the  ca)*go,  then  the 
**  Plaintiffs  were  not  entitled  te  recover.'* 

To  this  opinion  the  PlaintifTs  object, 
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j.tTii«^68-      !•  Because  it  requires  that  those  papers,  in  order  to 

Toir  &     be  considered  as  innocent,  should  be  nteessarf  bj  the 

oix-      usage  and  course  of  th6  trade;  whereas  it  was  sufficient 

CHRIST    if  the  usage  aiUhoricced  them,  although  it  might  not  have 

^      r.        rendered  them  necessary. 

uast'd. 

INS.  CO*  '  2*  Because  the  Defendants  having  protected  them- 
selves by  a  warranty  of  neutrality  against  unneutral 
conduct,  were  not  entitled  to  a  disclosure  of  the  fact 
that  those  papers  would  be  on  board.' 

The  effect  of  the  Spanish  papers  was  neutralized  by 
the  real  American  documents  on  board,  showing  clearly 
the  real  state  of  the  interest  of  the'  Plaintiffs.  If  the 
Spanish  papers  liad  stood  alone  they  might  have  been  a 
ground  of  detention,  or  perhaps  of  {\irther  proof;  but 
they  of  themselves  showed  a  neutral  character,  titough 
not  the  same  ownership.  Tliey  showed  the  property 
to  belong  to  Baruso,  and  that  he  was  a  resident  of  Bos- 
ton. But  the  papera  which  accompanied  them  in  the 
same  bundle,  showed  the  real  ownership  and  clear  neu- 
trality of  the  cargo.  The  Spanish  paper's,  therefore, 
did  not  prove  the  property  to  be  belligerent;  and  if  they 
did  not  falsify  the  warranty,  they  were  perfectly  im- 
material. 

6.  The  6th  question  was  upon  the  9tb  bill  of  exceptions, 
which  was  taken  to  the  refusal  of  the  Court  to  instruct 
the  jury  that  in  estimating  the  risk  they  were  to  take 
into  consideration  the  circumstance  that  it  was  a  voy- 
age which  the  Defendants  were  informed  was  carried 
on  under  a  license  from  the  Spanish  government.  It  is 
clear  that  the  connexion  of  Baruso  with  such  a  voyage 
could  not  ilicrease  the  risk. 

7.  The  7th  questioij  was  upon  the  11th  bill  of  excep- 
tions«  wlilch  was  taken  to  the  opinion  of  the  Court  that 
parol  evidence  was  not  admissible  to  prove  any  usage, 
custom,  or  course  of  trade,  conformable  to  the  legisla- 
tive edicts  or  acts  of  the  Spanish  government.  But  that 
such  evidence  was  admissible  to  prove  the  general  Usage 
or  course  of  trade  that  might  depend  upofa  instruetians 
to  the  government  of  Peru. 

The  Plaintiffs  object  to  this  opinion  because  it  pre- 
cluded them  from  parol  proof  of  the  usage  and  course 
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of  trade^  in  case  that  usage  and  course  should  have  xivikos,- 

sM^isen  out  of,  or  even  should  happen  to  be  in  confonni-  ton  &  • 

1y  with  the  legislative  acts  or  edicts  of  Spain.    Whereas  gil- 

the  usage  and  course  of  trade  are  in  all  cases  facts  chbist 

capable  of  parol  proof,  and  seldom  susceptible  of  any  v. 
other. 

S.  The  8th  qoestioh  ai*ose  upon  the  Idth  bill  of  ex- 
ceptionsy  wliich  was  taken  to  tbe  opinion  of  the  Court 
that  the  Defendants  were  bound  to  take  notice  of  the 
usage  and  coarse  of  trade,  but  not  of  the  laws  of  Spain 
prohibiting  the  trade. 

To  the  latter  part  of  this  opinion  the  Plaintiffs  object, 

1.  Because,  whether  tbe  trade  was  generally  prohi- 
bited by  the  laws  of  Spain*  or  not,  was  a  matter  wholly 
immaterial ;  and  their  right  of  recovery  ought  not  to 
depend  on  the  knowledge  which  the  Defetidanta  might 
or  might  pot  possess  of  an  immaterial  fact. 

2*  Because  if  the  prohibition  of  this  trade  by  the  laws 
of  Spain  was  legally  pi^oved,  aud  was  a  material  fact^ 
the  Defendants  were  bound  to  take  notice  of  it 

B.  Because  t^iere  was  no  legal  evidenc«  given  in  the 
cause,  or  stated  in  any  of  tbe  bills  of  exceptions,  that 
this  trade  was  generally  prohibited  by  the  laws  of  Spain; 
the  only  evidence  being  that  it  could  not,  according  to 
the  usage  and  course  of  tbe  trade*  be  carried  on  to  a 
foreign  {jort,  except  under  a  special  permission,  a  Spa^ 
nish  name,  and  Spanish  papers.  Therefore  it  ought  not 
to  have  been  left  to  tlie  jury  to  find  that  this  trade  was 
prohibited  by  the  laws  oif  Spain,  as  a  foundation  for  re- 
quiring the  Plaintiffs  to  prove  that  the  Defendants  had 
notice  of  the  prohibition. 

9.  The  0th  question  wa^  on  the  20tli  bill  of  ejtc^^ 
tkonu^  which  was  tak«n  to  the  opinion  of  the  Court,  thiit 
the  question  whether  tlie  abandonment  was  or  wa9  not 
in  reasonable  timr,  was  not  a  question  of  fact  to  be  ex- 
clusively decided  by  the  jury,  out  was  to  be  decided  hy 
them  under  the  direction  of  the  Court.  The  Plaintiffs 
contend  that  under  tbe  opinion  of  this  Court  in  this 
case  upon  the  former  writ  of  error  (^ankf  vol.  6,  p.  374^ 
VOL.  Vlf.  67 
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tiVniGS-  it  is  a  mere  question  of  fact  to  be  found  by  the  jury; 
TON  k  But  as  some  doubt  arose  in  consequence  of  what  was 
said  by  this  Court  in  thecase of  the  Chesapeake  In.  Co. 
r.  Starke^  fantef  vol.  6,  p.  iSS'J  this  bifl  of  exceptions 
was  taken  that  the  opinion  of  tliis  Court  may  be  fully 
understood. 


GU.- 
CURIST 

V. 

maht'd. 

IKS.  CO. 


Marshali.^  Ch.  J.  said  he  understood  that  the  Cout*t 
might  instruct  the  jury  that  certsuh  facts  consdtute  rea^ 
sonabic  notice;  but  that  in  a  special  verdict  it  must  be 
stated  whether  the  time  Was  reasonable^ 


Harper. 

10.  The  10th  question  arises  upon  the  24>th  and  25t)t 
bills  of  exception.  In  which  the  Court  instructed  the 
jury  in  substai&re  that  the  insurers  were  not  liable  for 
any  increase  of  risk  in  consequence  of  any  acts  done  by  . 
the  insured  to  avoid  seizure  and  confiscation  under  the 
laws  and  regulations  of  tlie  Spanish  governoient;  al- 
though such  acts  were  according  to  the  usage  and  course 
Of  the  trade  on  the  voyage  insureds 

The  Plftintiffs  object  to  this  opinion^ 

1.  Because  it  is  in  vague  and  indefinite  terma ;  whel«- 
fts  it  ought  to  liave  specified  the  acts  which  were  to 
liave  the  effect  in  question;  to  the  end  that  they  might 
appear  to  be  acts  c^f  which  there  "was  evidence  before 
the  jury^  and  which,  if  proved^  were  capable  in  law  of 
producing  that  effect 

2.  Because  the  effect  of  those  acts  on  the  right  of  re- 
covery^  is  not  made  to  depend  on  the  cour^  and  usaga 
of  the  trade. 

11.  The  11th  question  was  uppn  the  2Sth  bill  of  ex- 
ceptionsy  which  was  taken  to  the  refusd  of  the  Coilrt 
to  instruct  the  jury  in  substance  that  the  only  risk,  the 
ihcrease  of  which  could  affect  the  Plaintiff's  right  to  re- 
cover, was  the  risk  of  righ^  capttirti  under  &  law  of 
nations. 

The  Plaintiffs  contehd  that  what  would  give  a  mera 
in*etext  for  unjust  capture,  was  not  sufficient  to  charge 
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tliC'Plaintiffs  with  an  increase   of  the  risk   insured  livings- 
against,  so  as  to  aA^oid  the  policy*    Every  thing  wais     Tostt 
ifumaterial  which  did  not  increase  the  risk  of  rightful 
capture  and  condemnation ;  and  which  did  not  furnish 
at  iQast  a  ground  of  condemnation  which  the  belligerent 
has  holden  to  be  a  rightful  ground. 


Baruso  bad  no  interest  in  the  ship,  and  yet  the  ship 
as  well  as  the  cargo  was  condemned — ^no  doubt  on  the 
principle  that  it  was  a  trade  in  time  of  war,  not  per- 
mitted in  time  of  peace.  But  the  license  diminUfUd  the 
risk  because  it  sliowed  that  it  was  a  trade  permitted  in 
time  of  peace. 

PiNKNET,  jUtomey  C^eneralf  contra. 

i.  As  to  the  division  of  opinion  in  the  Court  below, 

It  is  time  the  letter  ordering  the  insurance  does  not 
in  direct  terms  deny  that  no  other  person  had  an  inte- 
rest in  the. cargo,  but  it  contains,  a  strong  implication 
to  that  effect.  If  any  transaction  requii*es  hma  fidei  it 
is  a  representation  foe  insurance.  It  is  the  act  of  the 
insured  and  they  ought  not  to  shelter  themselves  under 
an  ambiguity.  If  it  be  calculated  to  mislead  it  is  sufii* 
ctent 

It  is  true  tliat  nothing  is  stated  negatively.  But  why 
name  others  as  concerned  who  wei*e  not  to  be  insured* 
unless,  to  inform  the  underwriters  respecting  the  whole 
transaction  with  reference  to  the  national  character  of 
all  parties  concerned.  It  is  calculated  to  excite  in  the 
minds  of  the  underwriters  a  belief  that  it  contains  infor- 
mation on  that  sttbjfH't  They  who  undertake  to  convey 
information  must  take  care  that  it  do  not  excite  an 
idea  which  they  did  not  mean  to  conVQr. 

This  point,  however^  is  not  considered  as  of  very 
great  importance. 

%  The  next  question  is  much  more  important.  This 
question  arises  on  the  5th  bill  of  exceptions. 

The  CouTt  gave,  in  substance,  the  instruction  which 
the  £lainti&  prayed,  and  yet  the  FlaintiSs  excepted  be- 
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^iTiirai-  CM$6e  it  wts  not  exactly  in  th^ir  own  words.    Tlw 

Ton  he     Plain tifib  had,  apioiig  other  things,  given  evidence  that 

61 L       the  papers  found  in  Giles's  trunk  were  ntcessary  ac* 

cfDBiST    cording  t6  the  usage  and  course  of  the  trade,  asd  then 

V,        prayed  the  Court  to  instruct  the  jurj  that  if  thej.  be* 

marv'd.  lieved  the  evidi  nee  so  offer^d^  then  there  was  no  such 

IH8«  CO.    <'onceaInicnt  of  the  said  pap>-rs  its  could  affect  the  right 

■  »■  ■  >         of  tlie  Plaintifft  to  recover ;  and  this  was  in  truth  the 

direction  which  the  Court  gave. 

But  the  Court  ought  not  to  have  given  the  dir^ctioo 
as  prayed.  The  concealment  of  the  papers  was  unneu* 
\  tral;  aJtiiough  the  parties  weA*e  justifiable  in  using  then 
to  protect  tlicir  ilh'.^al  trade.  The  whole  transaction 
was  unneutral :  first,  in  concealing  the  papers,  and  se- 
condly, in  denying  a  knowledge  of  them.  The  bellige* 
rent  had  a  right  to  see  the  papers*  It  was  a  dear  bd- 
ligereiit  right  Sowing  from  the  right'pf  search. 

No  Court  of  admiralty,  however  rapacious,  lias  eyey 
considered  concealment  of  innocent  papers  as,  p^  se^  a 
ground  of  confiscation.  But  this  was  not  a  conceaU 
ment  of  innocent  papers*  It  was  a  concealment  of  pa? 
pers  tending  to  pi'ove  the  projierty  to  be  belligerent. 
'  It  increased  the  suspicions  aii^eady  excited  by  otlier  cir-> 
cumstances.  Baxter  was  supi*rcargo,  and  his  acts  bind 
the  others*  although  he  wns  a  partner.  All  the  part- 
ners are  affected  hv  tbe  fraud  of  any  one  of  them,  i 
Hob*  105,  Tfie  IFelvaarU  If  this  unneutral  conduct 
brouj^ht  tlie  property  into  suspicion  it  is  sufficient*  If 
it  subjects  the  pvo}ierty  to  such  detention  as  would  an-* 
thortze  abandonment,  th(*  Plaintiffs  were  not  entitled  to 
the  opinion  prayed  in  tiie  5th  exception.  In  a  case 
where  there  was  concealment  of  such  papers  as  were 
calculated  to  induce  such  suspicion  as  would  require 
further  proof,  and  this  concesilment  followed  by  preva^ 
rication,  we  could  not  expect  a  prize  Court  to  acquit. 
It  would  at  least  pmducp  detention  continuicd  by  an-ad- 
journment  of  the  case. 

This  concealment,  connected  with  the  other  circuai*^ 
stanrrs,  Justified  the  condemnation.    There  were  dociK 
inents  showing  the  property  to  be  in  four  Americans. 
Among  the  ccmreal'»d  pap<*rs  was  a  copy  of  the  royal ' 
Spanish  license,  antlHirissng  a  Spanish  subject  re.^Bt 
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in  B^iston  to  import  goods  into  the  United  States  from  livihos- 
ihe  Slmnish  colonies*  The  adventure  appeared  to  he  ton  & 
Spanish.  It  could  only  be  carried  on  by  a  Spaniard* 
There  was  also  concealed  another  paper  of  great  effect — 
a  power  of  attorney  from  Baruso  to  Baxter^  the  super- 
cargo»  in  whicii  Baruso  says  the  cargo  «<  is  laden  for  me 
<<  and  on  my  a/xaunt  and  risk.*^  It  proved  the  property 
to  be  in  Baruso^  and  that  he  was  a  Spanisii  subject.  It 
calls  him  a  Spanish  merokant.  It  showed  his  national 
characf'r  to  be  belligerent^  although  he  was  resident  in 
a  neutral  country. 

It  is  not  residence  only  which  gives  the  national  com- 
mercial character,  l^e  intention^  the  nature  of  the 
e:  randy  the  permanency  of  the  residence,  are  all  neces* 
sary  ingredients. 

The  circumstances  of  suspicion  were  very  strong. 
Baxter's  receipt,  &c.  states  him  to  be  the  agent  of  Ba-^ 
ritfo.  The  Iette»rs  fi'om  Baruso's  friends,  the  clearances, 
&c.  kc.  were  all  •«  on  account  of  the  royal  license,^^  and 
stated  that  the  cargo  was  to  be  delivered  to  Baruso.  He 
was  tlie  cloak  of  the  transactioiiy  and  he  could  only  be  a 
doak  by  his  Spanish  character.  When  there  are  two  sets 
of  documents  it  is  immaterial  to  the  captors  which  they 
wished  to  conceal.  All  these  circumstances  created  too 
strong  a  suspicion  to  justify  an  acquittal.  The  case 
might  have  been  explained  but  for  the  unfortunate  con- 
duct of  (^e  supercargo,  which  induced  a  denial  of  fur- 
ther pi'oof.  He,  who  dtoold  and  ought  to  have  explained 
the  concealment,  did  not/  but  inciTased  the  suspicions 
by  his  prevarication.  There  were  only  three  alterna- 
tives  before  the  Court— to  acquit,  to  condemn,  or  to  al- 
low further  proofw  The  suspicirm  was  too  strong  to  ac- 
quit— t|ie  prevarication  precluded  further  proof.  There 
was  nothing  left  but  to  condemn. 

The  first  and  most  essential  of  all  belligerent  rights 
is  tliat  of  visitation  and  search.  The  right  to  see  all 
the  documents  is  a  necessary  consequence  of  that  right, 
or  it  would  be  nugatory.  It  was  the  duty  of  the  super- 
cargo, as  a  neutral,  to  show  all  the  papers.  Why  did 
he  show  the  neutral  papers  only  ?  The  object  of  the 
supercargo  was  to  defeat  an  acknowledged  belligerent 
ri^t,  and  he  endeavored  to  deceive  the  adjudicating 
CoiwU 
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LiTiNGs-       SxMiir^  J.    I  wish  jou  to  consider  wheth^^  if  Ike 
TOK  &    trade  be  ntcebsarily  helUgereiit,  the  concealment  of  these 
GIL-      pai>crs  can  be  considered  as  material. 

CHMST 

T.  PiNKKEY.    That  \Sf  whether  they  can  make  the  case 

mary'd.  worse  ?    Ferha]>s  not. 

IMS.  CO. 

3.  The  3d  point  is  as  to  the  neutral  cliaracter  of  Ba* 
ruso  bj  reason  of  Ids  residents  in  the  United  States* 

.  Locality  is  somethings  but  not  every  thing.     So  is 
the  time,  of  emigration. 

The  general  principle  of  the  law  of  nations  isi  that 
the  belligerent  character  belongs  to  the  subject  of  the 
hostile  nation  wherever  found.  Mere  change  of  place 
docs  not  alter  the  character.  It  is  easier  for  a  neutral 
to  slide  into  the  character  of  an  enemy^  than  for  an  ene- 
my to  fall  into  that  of  a  neutral.  But  even  in  such 
cases,  that  gi*eat  expounder  of  the  law  of  nations,  sir 
W.  Scottt  examines  all  the  circumstances  of  j;he  case, 
time  of  removal^  permanency  of  residence,  motive,  md 
nature  of  his  business.  The  case  of  CoUett  f  8  T.  IL  31» 
WUsmi  T.  ManryatJ  has  no  bearing  upon  this  case.  The 
special  veixlict  found  CoUett  to  be  a  citizen  of  the 
United  States,  and  the  case  depended  upon  the  treaty 
of  1794. 

Tiie  case  of  Mr.  Johnson  is  not  more  to  the  points 
His  office  of  American  consul  prevented  his  residence 
in  London  fi'om  affecting  his  national  character.  If  be 
had  not  had  the  animus  i^evertendi  before  the  voyage  of 
the  Indian  Chief  wag  commenced,  and  had  not  depart- 
ed before  the  arrival  of  the  ship,  tlie  trade  would  have 
been  adjudged  unlawful. 

The  next  case  is  lliat  of  G.  W.  Murray.  Sir  W. 
Scott  not  only  forgot  to  administer  justice  in  mercy^  but 
imshed  his  principles  of  commercial  law  infinitely  too 
far.  Tlie  commissioners,  under  the  7th  article  of  tlie 
British  treaiy,=^  gave  Murray  compensation  on  the 
gpouud  that  the  decision  of  sir  W.  Scott  wfts  wroi^ 

•  Of  wliom  Mr.  Pmkncy  wm  one. 


FEBRUARY  XBRM  1813. 


527 


JButy  eyen  upon  the  principles  on  which  that  case  was  xivings-' 
decided)  residence  alone  does  not  constitute  national     ton  & 
character.    The  time  of  his  removal  and  the  nature  of      oil- 
his  emj^oyiDent  were  also  considered.  chkist 

'v. 
So  also  in  the  case  of  jthe  CittOf  8  Rob.  SS,  the  nature  maby'd. 
of  Mn  Bowden^s  residence  in  Holland  was  examined,      ins.  co. 


The  question  always  is^  whetlier  he  has  become,  not 
a  citiisen  or  subject,  but  a  merchant  of  thai  comttry;  u  e. 
a  general  merchant.  But  did  fiaruso  become  a  general 
American  merdiant?  Was  his  trade  American?  Was 
it  neutral  ?  No.  He  carefuHy  wrapped  himself  up  in 
the  folds  of  his  license,  and  fenced  iiimself  round  to  ex- 
clude the  American  character. 

The  case  of  Duguet  t.  Bhindander  is  not  more  ap- 
plicable than  the  others.  ,The  Plaintiff  was  a  natu- 
ralized citizen,  had  been  long  resident  and  was  ei&bark- 
ed  in  the  general  trade  of  the  country. 

As  to  the  Plaintiff's  2d  objection  to  the  opinion,  be- 
cause there  was  no  evidence  upon  whiiTh  the  Court 
could  raise  the  hypothesis  that  Baruso  came  to  this 
country  for- no  other  purpose  than  to  carry  on  that  par- 
ticular trade— r-the  fact  is  otherwise.  There  was  evi- 
dence A'om  which  the  jury  might  infer  the  fact  supposed 
by  the  Court;  and  they  have  found  it 

4.  The  4th  question  arises  upon  the  7th  bill  of  ex-  • 
ceptions,  and  is  whetlier  the  Court  ought  to  have  left  it 
to  the  jury  to  decide  whether  Baniso  had  an  interest 
in  the  cargo. 

Perliaps  it  was  a  question  of  law  dependent  on  the 
oonstruction  of  the  contract,  and  ought  to  havie  been  de-  * 
tided  by  the  Court.  But  the  Plaintiffs  cannot  complain 
that  the  Court  left  it  to  the  jury  to  decide  a  question  of 
law  which  the  Court  ought  to  have  decided  against  him^ 
Baruso  had  an  interest.  He  was  a  partner.  The  writ- 
ten contract  says  **  he  agrees  to  the  following  paktnek- 
SHIP.''  It  is  not  contended  that  they  are  bound  by  the 
word  ^^  partnership^*  if  the  contract  does  not  in  law 
amount  to  a  partnership.  Rut  the  term  may  explain 
other  doubtful  expressions.    liivingstoii  was  to  contri- 
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I.ITIN08-  bute  Tessel  and  funds — Baruso  the  license*  and  servic^^ 

TON  &    as  far  as  bis  services  were  necessary  ti»  give  eflect  to 

GIL-      tbe  license.    Here  was  a  joint  pontrtbution  for  couimon 

CHRIST  benefit  It  was  not  necessary  tliat  the  losses  should  be 
T.         equally  borne,  nor  the  profits  equally  divided*     Here 

MABY'n*  was  also  a  participatioa  of  profits,  even  in  an  equal  de- 

IKS.  CO.  gree,  in  a  certain  event  So  tiiei'e  was  a  contribution 
in  loss.  If  the  expedition  failed  Livingston  would  lose 
his  goods,  and  Baruso  t^e  use  of  bis  license  for  a  cer- 
tain time.  Tbe  suffiering,  in  their  own  estimattoB, 
would  be  equal*  In  case  of  loss  upon  the  sales,  Baruso 
was  to  contribute,  and  if  tiie  cargo  should  be  lost  by 
reason  of  a  defect  in  the  license,  the  whole  loss  wmM. 
faM  ujion  him.  He  is  guarrantee  also  for  the  coiasigaoes 
in  South  America.  He  had  also  an  interest  in  the  spe- 
cific goods.  In  a  certain  case  he  w^as  to  have  a  right 
to  take  a  porticm  of  the  goods  themselves.  The  policy 
was  underwritten  while  the  vessel  was  on  her  return 
voyaget  s^d  while  he  bad  this  interest  It  was  not  a 
mere  contingency,  but  a  vested  interest 

It  is  contended  that  if  the  usage  and  course  of  the 
trade  authorized  the  use  of  a  Spanish  cover,  a  real  Spa- 
nish interest  would  not  increase  the  risk*  But  the  war- 
ranty of  American  property  forbids  a  mixture  of  a  bat- 
ligerent  interest ;  at  least  it  would  in  a  Court  of  ad- 
miralty. 

5.  The  3th  question  was  upon  the  8ih  bill  of  excep- 
>  tions. 

This  opinion  will  not  bear  the  construction  which  the 
PlaintiflTs  have  put  upon  it  It  does  not  mean  to  sajr 
that  the  papers  to  be  innocent  must  be  necessary  accord-^ 
ing  to  the  usage  of  the  trade ;  but  if  it  was  the  usage  of 
the  trade  to  have  sach  {mpers,  then  they  were  innocent 

6.  The  Plaintifis  were  not  entitled  to  the  instruction 
prayed  for  in  the  9th  bill  of  exceptions,  because  it  was 
an  instruction  as  to  a  fad;  viz*  that  the  Defendants 
had  notice  that  the  voyage  was  to  be  carried  on  under 
a  royal  Spanish  license.  Whether  they  had  such  eo- 
ticc  defiended  upon  the  question  whether  ttiey  recollect- 
ed the  letter  of  Church  and  Demmill,  and  whether  they 
knew  it  was  the  same  ship  and  the  same  viqrags* 


V.  iThe  7lh  question  was  upon  the  11th  bill  of  ^xbep^  iiyiNOs^ 
Honsi  and  was  whether  pat*ol  evidence  could  be  given     ton  & 
of  an  iisajsce  which  grew  out  of  a  law,  inasmuch  as  the      blit- 
law  itself  was  not  proved  by  competent  evidence;  chri^t 

It  was  supposed  that  the  law  should,  be  first  proved  iiABT^ii. 
before  eVirit-nce  could  be  given  of  the  usage  dependent  ii^s*  co. 
on  that  Iai^« 

8.  ithe  8th  question  arose  oh  the  ISth  bill  of  excep- 
tionsy  and  was  whether  the  Defendants  were  bound  td 
take  notice  of  the  Spanish  laws  of  trade; 

There  is  no  adjudged  cas<$  which  requires  uhdei*- 
wTiters  to  take  notice  of  such  laws,  although  they  are 
bound  to  know  the  usage  of  the  trade.  If  there  was  nd 
evidence  of  the  lawy  the  opinion  was  immaterial  and 
could  not  injure  the  Plaintifi^ 

9.  The  9th  qilestion  arose  upoii  the  2dth  hill  of  ex- 
teptions,  and  was  whether  reasonable  notice  was  a  ques- 
tion exclusively  for  the  jury. 

The  Plaintiffs  had  no  right  to  except  to  this  opinion* 

Reasonableness  of  time  is  a  inatter  of  fact  to  he  found 
fty  a  jury  under  the  direction  of  a  Court.  And  ther 
Court  may  direct  them  from  certain  facts^  whetlier  it  bd 
ireaHonable*  In  the  same  manner  as,  in  trover,  thtf 
Court  may  instruct  the  jury  that  a  demand  and  refusal 
are  evidence  of  a  conversion. 

10.  The  loth  question  arises  upon  the  mh  and  25th 
exceptions,  and  Ivas  whethe^  the  Defendants  were  liable 
jfor  an  increase  of  risk  in  consequence  of  any  acts  domi 
by  the  Plaintiffs  to  avoid  seizure  and  confiscation  by 
the  Spanish  government  for  illicit  trade — tbts  Plaintiffil 
having  taken  that  risk  updn  themselves^ 

The  principal  objection  to  this  opinion  seemft  to  be 
that  it  is  too  abstract,  and  does  not  state  the  facts  which 
were  supposed  to  increase  the  ri^*  But  there  were 
facts  enough  stated  in  the  bill  of  dxceptinus  to  ground 
the  instruction  upon.  All  the  paraphernalia  of  the  Spa- 
nish garb,  were  actii  done  to  protect  the  cargo  from 

voi^  vn.  ^8 
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tiviNos*  confiscation  by  the  Spanish  government  for  SUcittnukf 

TON  &    and  certainly  increased  the  risk  of  capture  by  the  Bri* 

OIL*      tlshi  which  was  the  only  risk  which  the  Defendants 

CHRIST    took  upon  themselves.    1  Marthallf  416»  Candf^^  etiitionr 

T.         1  JV.  K  T.  R.  649, 
mart'd. 

INS.  CO.  11.  The  11th  question  arose  upon  the  tSUk  biU  of  eK- 
ceptionSy  and  was  whether  the  risky  the  increase  of 
which  could  affect  the  PlaintilTs  right  to  recover,  could 
be  any  other  than  the  risk  of  rightful  capture  under  the 
law  of  nations. 

It  was  not  necessary  that  the  risk  should  be  of  jvst 
condemnation  under  the  law  of  nations.  It  was  snfi- 
cient  if  it  increased  the  risk  of  condemnation  upon  any 
principle  recognized  by  the  Courts  of  the  captor.  ^ 


Tlie  Court  was  not  b(^nd  to  give  an  opiaioii  unless 
phiyed ;  and  if  the  opinion  prayed  be^ot  correct  the 
Court  is  not  bound  to  give  any  othen^i  Manham  4739 
Candy^s  American  edition,  Sterry  v.  Delaware  Insurance 

Co. 

Harper^  in  reply.      • 


1.  Even  if  the  letter  orderingthe  insurance  did  contaaa 
the  intimations  supposed^  yet  it  did  not  amount  to  i^ 
representation}  which  must  always  be  aposUive  attar-- 
mancc  or  denial  of  some  fac^— see  the  opinion  of  this  < 

Court  in  this  cause  Jnle,  vol.  6,  p.  274|  ani  MlLrsbaU,  SS* 

• 

2.  As  to  the  5th  exception^  it  is  said  that  the  Court 
gave  in  substaDce,  the  opinion  prayed  }  yet  if  the  prayer 
and  opinion  were  both  wrong,  the  PlainMTs  bad  a  right  to 
except.  But  it  is  not  in  substance  the  same.  Perhaps 
if  taken  alone  it  might  be  so  considered,  but  when  ta- 
ken in  connection  w  ith  the  refusal  to  give  the  iostruc- 
tion  as  prayed  it  is^  or  must  be  understood  as  being 
different 

It  was  not  merely  the  delivery  of  the  papers  to  Gilesr 
but  it  was  also  the  conduct  of  Baxter  in  denying  the  ex- 
istence of  the  pa|)ers,  &c«  which  was  insisted  upon  by 
the  Defendants  as  constituting  the  concealmient^  The 
Defendants  were  still  at  liber^  to  ai^gue  to  the  jury 
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that  ihe  concealment  by  Giles^  in  connexion  with  the  livings. 
conduct  of  Baxter,  was  snch  a  concealment    By  re-    tok  & 
fusing  the  Plaintiffs  prayer  and  giving  the  instniction      gix- 
as  tl]«y  did,  the  inference  was  plain  that  it  did  amount   chbist 
to  such  a  concealment  tr. 

mart'd. 
^     Bat  there  is  another  more  important  objection  to  the   ins.  co. 
opinion.    The  concealment,  even  of  criminal  papers^  i 
is  not  a  ground  even  of  detention-^-nor  even  to  deny 
further  proof.    Spotiation  alone  has  that  effect.   fSee 
the  answer  to  the  Fmssian  memorial  in  the  case  ojthe 
Silesia  loan.)    If  the  papers  are  found  and  produced^  it« 
excites  only  a  sKght  suspicion  that  other  important  pa-r 

\  pers  may  be  concealed*  But  even  if  it  did  authorize  4 
denial  of  further  proof,  yet  it  is  only  in  a  case  wiiere  so 

4  strong  a  suspicion  exists  from  other  circumstances  that 
the  Court  cannot  acquit  But  here  no  such  suspicion 
was  raised  by  the  other  circumstances*  The  concealed 
papers  themselves  proved  the  neutrality  of  the  property. 

The  case  did  not  need  further  proof.  The  power.of 
c^ttomey  of  Baruso  was  irrevocable-.-if  not  expressly, 
yet  by  implication. 

There  is  no  case  which  decides  that  concealment  of 
p^ers  is  a  ground  to  refuse  further  proof.  There  is  a 
great  difference  between  concealment  and  spoliation  of 
papers,  as  to  the  degree  of  suspicion  excited.  When 
the  papers  are  destroyed^  the  mind  is  left  to  conjecture 
and  the  strongest  suspicion  may  be  justified.  But  when 
the  papers  are  found  and  produced,  the  whole  extent  of 
their  criminality  appears  at  once. 

It  is  true  that  the  act  of  an  agent  binds  his  principal — 
but  eroiliierf  not  eriminaUter, 

Spoliation  is  a  criminal  act  in  the  eye  of  a  Court  of 
admiralty.    Upon  ttie  whole  then, 

1.  This  was  not  a  case  which  required  further  proof. 
2*  Concealment  even  of  criminal  papers  is  not  a  ground 
to  refuse  furtiier  proof  if  the  case  required  it  ^  and  3.  The 
paper»were  Innocent. 

TMs  trade  was  within  the  exception  of  the  order  in 
MQDCil  of  the  S^th  June,  1802^  and  therefore  the  proper- 


m 
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CHRIST 

mary'b. 


itiYiKOs-  ty  W4S  not  liable  to  coudemnalion  on  acGoiupt  ioi  Biopf - 
ipos  If,  8o'9  bi'iiig  a  Spanish  su.Ujet^t,  he  being  an  inhabiiant  af 
4  nejutral  country,  imd  so  stated  to  be  upon  the  face  6S: 
the  p$tpev8«  It  was  a  trade  from  an  enemy's  colony  iQ 
a  neutral  country.  1  he  papers  therefore,  in  the  eye  of 
a  Court  of  admiralty 9  were  perfectly  innocent  The 
iiing  in  cfNimil  has  a  right  to  relinqu^h  pa|rt  of  tlie  bel- 
>  Jigerent  rights  which  the  i^^tion  might  claim  ajccording 
t)  the  law  of  nations.  Be  h^a  don^  so.  He  has  said 
that  the  propeity  of  a  S5)anish  aubjertf  being  an  inbi^bi- 
iant  of  a  petitral  caun.tryji  shall  not  be  liable  to  confis- 
cation. 

If  the  papers  bad  hee^  destroyed,  s>uspicion   might 

Ihave  been  thrown  upon  the  transaction,  because  t^ir 

Innocence  could  not  appc'ar.  But  when  found  they  showr 

pi  Barusct'a  iiiterc^t  to  be  as  free  from  capture  as  layr 

.|pg8ton% 

d.  ^  to  tlie  ^tb  exception^ 

Wa  adniit  that  something  niore  thfm  mere  residence 
is  necessary  fo  constitute  iiational  character.  We  ad- 
mit there  muspt  be  an  intept  to  trade.  Time  also  is 
f^  necessary  ingredient.  Bqt  no  particular  length  of 
time  is  required.  Tiie  residence  must  be  so  long  only 
a^  to  show  tiis  real  intention.  It  is  not  necessary  th^ 
be  should  embark  in  ail  tlie  trade  of  the  country.  It  is 
9afficiei|t  if  he  carry  on  a  part  of  it.  It  i^  sufficient  to, 
inake  it  the  trade  of  t|iis  country,  if  the  benefits  of  it  be- 
long to  this  country  and  not  to  S])ain.  He  employed 
our  ship9,  our  seamen  and  our  merchants,  all  of  whonii 
were  to  make  a  profit.  It  was  a^trade  between  a  Spa- 
nish colony  and  the  tlntited  States.  Great  Britain  ne- 
.yer  complained  of  such  a  commerce  as  this.  She  com- 
plained only  of  a  commerce  betiyeen  the  colony  and  the 
fnother  country*  If  he  had  come  to  this  country  with 
a  view  to  the  war,  and  to  carry  on  a  trade  belligerent 

i'l^  it's  nature,  or  not  U8^al  in  time  of  peace,  there  might 
ie  some  ground  for  the  objection.  But  this  commerce 
was  neutral  in  it^  nature.  The  Court  meant  to  say 
(bat  if  the  trade  was  such  that  a  neutral  could  mt  car- 
ry it  on,  then,  &c.  There  was  no  evidence  that  be 
came  to  can*y  on  a  trade  which,  as  a  neutral,,  he  coulcf 
^ot  cmrry  on.    It  if  true  it  was  a  trade  which^  as  an 
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^tmertc^ft)  he  could  net  carry  oa ;  but  that  did  not  muke  xiviNeft 
the  trade  belligerent.    The  Spanish  goviemment  might    ton  & 
hare  pormitted  an  American  to  carry  it  on»  and  it 
would  fltUl  have  been  a  neutral  trade* 


4.  As  to  the  7th  bill  of  exceptions^ 

If  the  question  of  Baruso's  interest  be  a  question  of  - 
lawy  then  we  contend  that  he  had  no  such  interest  as 
cpuld  falsify  the  wamuity. 

He  was  not  a  partner.  To  constitute  a  partnership 
there  must  be  an  universal  participation  in  gain  and 
|o8B  in  all  events*  But  in  some  events  he  was  not  to 
participate  in  either*  In  one  event  only  was  he  to  share 
the  gain^  and  in  one  only  was  he  to  participate  in  the 
loss.  He  was  not  a  joint  owner  of  the  cargo.  In  tro<^ 
ver  or  replevin,  he  could  not  have  proved  an  interest. 
If  he  had  sold  the  cai^o  the  vendee  would  have  had  no 
title.  If  he  had  given  a  note  in  the  name  of  all,  he  only 
would  have  been  bound*  This  interest  was  merely  con- 
tingent, like  that  of  a  consignee  in  bis  c<Mnmission8. 

fi*  As  to  the  8th  bill  of  exceptions* 

Tlie  warranty  of  neutrality  was  a  protection  to  the 
Defendants  against  all  belligerent  interests  and  bellige- 
rent appearances,  and  therefore  it  was  not  necessary  to 
disclose  the  belligerent  cover  of  the  real  neutral  inter- 
est* It  is  sufficient  that  the  property  insured  was  strict- 
ly and  really  neutral* 

6*  As  to  the  9Ui  exception. 

The  letter  of  Church  and  Demmill,  stating  that  the 
▼esse!  was  to  tarade  under  a  license,  was  referred  to  in 
the  letter  which  ordered  the  insurance  and  which  was 
laid  before  the  Defendants*  It  is  a  principle  of  law 
that  they  are  supposed  to  know  what  they  had  the 
means  of  knowing  and  what  it  was  their  interest  to 
know*  It  was  proved  that  the  letter  of  Church  and 
Demmill  bad  been  laid  before  them  on  a  former  day, 
and  when  they  were  again  referred  to  it,  they  ought  to 
have  recollected  its  contents,  or  have  askedr  for  it  again* 

.  7.  As  to  the  ilfh  bill  of  exceptions* 


OIL- 
CHRIST 

r. 
makt'd* 

INS.  CO* 
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xiviKos-      An  usage  cannot  be  a|;auist  law,  and  yet  ve  nere 

Toiv  &     prevented  froni  proving  it,  because  it  was  conformable 

OIL-      to  law*    According  to  tbe  opinion  of  the.  Court,  we 

CHRIST    were  bound  to  pixive  that  the  usage  was  contrary  to 

T.     ,  law,  before  ^'e  could  prove  it  by  parol. 

INS.  CO.        8.  As  to  the  Idth  bill  of  excqitions. 

The  Defendants  were  as  much  bound  to  know  the 
lotos  of  the  trade,  as  the  usages  of  the  trade. 

10.  As  to  the  24th  and  25th  bills  of  exceptions. 

The  knowledge  which  the  Defendants  had  of  the 
trade  and  its  usage  at  the  time  of  underwriting  the  poli- 
cy, authorized  the  Plaintiffs  to  use  all  the  means  ne* 
cessary  to  make  the  voyage  legal. 

11.  As  to  the  28th  bill  of  exceptions. 

The  case  cited  is,  that  if  there  be  an  edict  under  which 
the  belligerent  does  condemn,  although  unlawfully,  it 
ought  to  be  disclosed. 

But  here  was  no  such  edict,  the  condemnation  was 
not  only  unlawful  but  unauthorized. 

Tbe  Court  ought  not  wholly  to  reject  the  opinion 
prayed,  if  it  be  not  exactly  correct ;  because  it  leaves 
tbe  jury  to  infer  that  no  part  of  it  is  correct.  Thej 
ought  to  go  on  and  state  what  the  law  is. 

March  15fA....MAnsHAX£«  Ch.  J.  after  stating  the 
case,  delivered  the  opinion  of  tbe  Court  as  follows : 

This  perplexed  and  intricate  case,  which  is  rendered 
still  more  so  by  the  manner  in  which  it  has  been  con* 
ducted  at  tlie  circuits,  has  been  considered  by  the  GonrL 
Their  opinion  on  tlie  various  points  it  presents  will  now 
be  given. 

If  the  question  on  which  tbe  Court  was  divided  be  con- 
sidered literally,  the  answer  must  undoubtedly  be,  that 
tbe  letter  of  the  25th  of  March,  1806,  contains  no  aver-> 
ment  that  no  person  other  than  Livingston,  Gilchrist» 
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Griswold  and  Baxter^  were  interested  in  the  return  iiivnrGs-* 
cargo  of  the  Herkimer,  nor  that  all  the  {persons  inte- ,  ton  & 
rested  therein  were  native  Americans.    This  would  be      gil- 
perceiyed  from  an  inspection  of  tlie  letter  itself,  and  there    chbist 
would  be  no  occasion  for  an  application  to  the  Court        v. 
concerning  its  conteots*    But  the  real  import  of  the   maby'd. 
question  is  this*    Is  the  language  of  the  letter  such  as   ins.  go. 
to  be  equivalent  to  an  averment  that  the  owners  named 
in  it  are  the  sole  persons  who  were  interested  in  the  re- 
turn cargo  ?  If  it  does  amount  to  such  an  averment, 
then  it  is  a  representation,  and  if  it  be  untrue,  its  mate* 
riality  to  the  risque,  must  determine  its  influence  on  the 
policy*    A  false  representation,  though  no  breach  of  the 
contract,  if  material,  avoids  the  policy  on  Ibe  ground 
of  fraud,  or  because  the  insurer  has  been  misled  by  it* 

Upon  reading  the  letter  on  which  this  insurance  was 
made,  the  impression  would  probably  be  that  the  four 
persons  named  in  it  were  the  sole  owners  of  the  return 
cargo  of  the  Herkimer.  The  inference  may  fairly  be 
drawn  from  the  expressions  employed*  Such  was  pro- 
bably the  idea  of  the  writer  at  the  time.  The  writer 
however  might  have,  and  probably*  had  otlier  motives 
for  his  allusion  to  other  owners,  than  to  convey  the  idea 
that  there  were  no  others.  The  premium  might  in  his 
opinion  be  affected  in  some  measure  by  stating  the  little 
apprehension  from  capture,  which  was  entertained  by 
others,  and  especially  by  that  owner  who  was  the  su- 
percargo* If,  however,  it  was  not  supposed  by  Mr* 
Gilchrist,  that  the  persons  named  in  his  letter  were  the 
sole  owners  of  the  cargo,  or  if  in  fact  they  were  not 
the  sole  owners,  he  has  expressed  himself  in  so  careless 
a  manner  as  to  leave  his  letter  open  to  misconstruction, 
and,  in  the  opinion  of  some  of  the  judges,  to  expose 
his  contract  to  hazard  in  consequence  of  it* 

^  Buttltat  part  of  the  Court  which  entertains  this  opinion, 
is  alsoofopimon,that  the  letter  ought  not  to  be  construed  in- 
to a  representationof  kny  interest  to  grow  out  of  the  voy- 
age distinct  from  actual  ownership  of  the  cargo.  <<  7%e 
vwners,  says  Mr*  Gilchrist,  are  already  insured  against 
the  dangers  of  the  seas,'^  &c.  His  application  was  for 
the  owners ;  and  when  he  proceeds  to  state,  that  others 
were  concerned,  he  must  be  understood  to  say  that  they 
were  concerned  as  owners. .  Consequently  if  the  letter 
implies  an  averment,  that  lie  has  named  all  the  owners. 
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iiTHros*  it  implies  notbing  Torther,  and  onglit  ncftto  be  c^8tihi«d 
TOK  &    into  a  representatioiiy  that  there  were  no  other  persona 
GIL-      interested  in  the  safe  return  of  the  cargo. 

CHRIST 

v.  Others  ieire  of  opinion,  that  to  constitute  a'  represen- 

MAAT^o*  tation  there  should  be  an  affirmation  or  deniaf  of  some 
IKS.  CO.    fact)  or  an  allegation  which  would  plainly  lesfd  the  mind 
■  to  the  same  conclusion.    If  the  expressions  are  am  hi* 

guouSf  the  insurer  ought  to  ask  an  explanation,  and 
not  substitute  his  own  conjectures  for  an  alleged  repre- 
sentation. In  this  opinion  the  majority  of  the  Court  is 
understood  to  concur.  The  instiniction  then  applied 
for  by  the  counsel  for  the  PlaintiiTg,  on  which  the  Cir* 
cuit  judges  were  divided^  ought  to  have  been  given. 

dtb.  A  majority  of  the  Court  is  also  of  opinion,  that 
the  instruction  prayed  for  as  stated  in  the  5th  exception 
ought  to  have  been  given.  If  the  jury  believed  the  facta 
offered  in  evidence  by  the  Plaintiff^,  which  were  that  by 
the  usage  of  the  trade  to  Peru  from  any  foreign  port^ 
it  was  necessary  for  the  ship  to  have  on  boards  on  her 
return  voyage,  the  Si>anisfi  and  other  material  papers 
delivered  by  Baxter  tb  Giles,  then  there  was  no  such 
concealment  of  said  papers  as  can  affect  the  right  of  the 
PlaintiflTto  recover  in  this  action.  In  general  conceal- 
ment of  papers  amounts  to  a  breach  of  warranty.  But 
when  the  underwriters  know,  or^  by  the  usagv^  and  course 
of  the  trade  insured,  ought,  to  know,  that  certain  papers 
ought  to  be  on  board  for  the  purpose  of  protection  in 
one  event,  which,  in  another,  might  endanger  the  pro- 
pei'ty,  they  tacitly  consent  that  the  papers  shall  be  so 
used  as  to  protect  the  property.  The  use  of  the  Spa- 
nisli  papers  was  to  give  a  Spanish  character  to  the  pro- 
perty in  the  Spanish  ports ;  and«  of  the  American  pa- 
pers, to  prove  the  Americi^n  character  of  the  property 
to  other  belligerents.  But  to  have  exhibited  the  Spa- 
nish papers  to  a  British  cruizer  and  thus  to  induce  a 
suspicion  that  the  property  was  belligerent,  would  have 
been  not  less  improper  than  to  have  exhibited  the  proofs 
of  American  property  in  a  port,  of  Peru,  and  thus  to  defeat 
the  sole  object  for  which  Spanish  papers  were  necessa- 
rily taken  on  board. 

6th.  A^  majority  of  the  Codrt  is  also  of  opinion,  that 
under  all  the  evidence  in  the  cause^  BanisOf  war  to  be 


IPEBUUART-  TERM  1813.  6S7 

CGiistdered  as  an  American  merchant,  whether  he  carried  liviI^gs^ 
OD  trade  gi'neraily,  or  confined  hims.  If  to  a  trade  from     toi^  & 
tlie  United  States  to  the  Spanish  pmyinces.    The  Cir-       gil- 

cuit  Court  therefore  erred  in  making  the  neutral  cha-  christ 
racter  of  Baniso  to  depend  on  the  kind  of  trade  in  which        r. 

he  was  engaged,  ivistead  of  its  depending  on  residence  mabt'd. 

and  trade,  whether  general  or  limited*  ins.  co. 


7th.  The  instruction  of  the  Circuit  Court  to  which 
the  7th  exception  was  taken,  is  oiiviously  formed  on  a 
plain  and  total  misconstruction  of  the  former  opinion^ 
of  this  Court.  In  no  part  of  that  opinion  had  the  ideal 
been  indicated,  that  the  interest  of  Baruso  was  a  ques- 
tion solely  for  the  consideration  of  the  jury  unaided  hy 
the  judge.  It  is  certainly  a  question  on  which  it  was 
proper  for  the  judge  to  instruct  the  jury*  The  opinion, 
given  by  this  Court,  was,  that  « if  the  jury  should  be  of 
opinion  that  the  Spanish  papers,  mentioned  in  th*-  case, 
were  material  to  the  risk,  and  that  it  was  not  the  regu- 
lar usage  of  trade  to  take  such  pap<>rs  on  board,  the 
non-siisclosure  of  the  fact,  that  they  would  be  on  boards 
would  vitiate  the  policy ;  but  if  the  jury  should  be  of 
opinion  that  they  were  ilot  material  to  the  risk,  or  that 
it  was  the  regular  usage  of  the  trade  to  take  such  pa- 
pers on  board,  that  they  would  not  vitiate  the  policy.'* 
The  instruction  of  the  Circuit  Court  to  the  jury  ought 
to  have  conformed  to  this  direction.  Instead  of  doing 
80,  those  instructions  were  to  exclude  entirely  from  the 
consideration  of  the  jury  the  regular  usage  of  trade. 
They  refuse  to  allow  any  influence  to  a  fact,  to  which 
this  Court  attached  much  importance.  It  is  the  unani- 
mous opinion  of  this  Court,  that  in  giving  this  in- 
struction the  Circuit  Court  erred. 

Sth.  The  Circuit  Court  seem  also  to  have  varied 
from  the  directions  formerly  given  by  this  Court,  in  the 
opinion  to  which  the  8th  exception  is-  taken.  This 
Court  placed  the  innocence  or  guilt  of  having  on  board 
the  Spanish  paiiers,  mentioned  in  the  case,  on  the  regu- 
lar usage  of  trade ;  the  Circuit  Court  has  made  theif  in* 
nocence  to  depend  on  their  being  necessary. 

The  counsel  for  the  Defendants  contends,  that*  this 
is  a  distinction  without  a  diflTerence  ;  but  it  is  impossi- 
ble to  say  what  difference  this  distinction  miglit  make 
VOL.  Ylh  •   09 
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tiTnrog.  it  implieB  nothing  Tnrther,  and  ongbt  not  to  be  eonstihied 
TON  &    into  a  representation»  that  there  were  no  other  persona 
Gill-      interested  in  the  safe  return  of  the  cargo* 

CHRIST 

V.  others  are  of  opinton^  that  to  cohstititt^  a' represeii- 

MAAT'n,  tation  there  should  be  an  aflirmation  or  deniai  ofsoiM 
INS.  CO*    facty  or  an  allegation  which  would  plainly  lead  the  mind 
■  to  the  same  conclusion.    If  the  expressions  are  anibi* 

gUQUSf  the  insurer  otight  to  ask  an  ex^anation,  and 
not  substitute  his  own  conjectures  for  an  alleged  repre- 
sentation. In  this  opinion  the  majority  of  the  Court  is 
underatood  to  concur.  The  instruction  tlien  applied 
for  by  the  counsel  for  the  Plaintiffs*  on  which  the  Cir* 
cuit  judges  were  divided,  ought  to  have  been  gi veil. 

5tb«  A  majority  of  the  Court  is  also  of  opinioUf  that 
the  instruction  prayed  for  as  stateil  in  the  5th  exception 
ought  to  have  been  given.  If  the  jury  believed  the  facta 
offered  in  evidence  by  the  Plaintifl^^  which  were  that  by 
the  usage  of  the  trade  to  Peru  from  any  foreign  port^ 
it  was  necessary  for  the  ship  to  have  on  board,  on  her 
return  voyage,  the  Spanisit  and  other  material  papers 
delivered  by  Baxter  tb  Giles,  then  there  was  no  snch 
concealment  of  said  papers  as  can  affect  the  right  of  the 
Plaintiff  to  recover  in  this  action.  In  general  conceal- 
ment of  papers  amounts  to  a  breach  of  warranty.  But 
when  the  underwriters  know,  or^  by  the  usage  and  cou  rae 
of  the  trade  insured,  ought,  to  know,  that  certain  papers 
ought  to  be  on  board  for  the  purpose  of  protection  in 
one  event,  which,  in  another,  mi^t  endanger  the  pro- 
perty, they  tacitly  consent  that  the  papers  shall  be  so 
used  as  to  protect  the  property.  The  use  of  the  Spa- 
nish papers  was  to  give  a  Spanish  chararter  to  the  pro- 
perty in  the  Spanish  ports ;  and,  of  the  American  pa- 
pers, to  prove  the  Americim  character  of  the  property 
to  other  belligerents.  But  to  have  exhibited  the  Spa- 
nish papers  to  a  British  croizer  and  thus  to  induce  a 
suspicion  that  the  property  was  belligerent,  would  have 
been  not  less  improper  than  to  have  exhibited  the  proofs 
of  American  property  in  a  port,  of  Peru,  and  thus  to  defeat 
the  sole  object  for  which  Spanish  papers  were  necessa- 
rily taken  on  board. 

6tli«  A  majority  of  the  Court  is  also  of  opinion,  that 
under  all  the  evidence  in  the  causf^^  Baraso,  was*  to  be 
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considered  as  an  American  merchant,  whether  he  carried  litikgs^ 
on  trade  g<»neral)y,  or  confined  hims.  If  to  a  trade  from     toi^  & 
tlie  United  States  to  the  Spanish  pr<»yinces.    The  Cir-       gix- 
cuit  Court  therefore  erred  in  making  the  neutral  cha-    Christ 
racter  of  Baruso  to  depend  on  the  kind  of  trade  in  which        r. 
he  was  engaged,  instead  of  its  depending  on  residence  mast'd. 
and  trade,  whether  general  or  limited*  ins*  co* 


7th.  The  instrnction  of  the  Circuit  Court  to  which 
the  7th  exception  was  taken,  is  oimously  formed  on  a 
plain  and  total  misconstruction  of  the  former  opinion^ 
of  this  Court,  In  no  part  of  that  opinion  has  the  ideal 
been  indicated,  that  the  interest  of  Baruso  was  a  ques- 
tion solely  for  the  consideration  of  the  jury  unaided  hy 
the  judge*  It  is  certainly  a  question  on  which  it  was 
proper  for  the  judge  to  instruct  the  jury*  The  opinion^ 
given  by  this  Court,  was,  that  « if  the  jury  should  be  of 
opinion  that  the  Spanish  papers,  mentioned  in  th«*  case, 
were  material  to  the  risk,  and  that  it  was  not  the  regu- 
lar usage  of  trade  to  take  such  papers  on  board,  the 
non-iiisrlosure  of  the  fact,  that  they  would  be  on  boards 
would  vitiate  the  policy ;  but  if  the  jury  should  be  of 
opinion  that  they  were  ilot  material  to  the  risk,  or  that 
it  was  the  regular  usage  of  the  trade  to  take  such  pa- 
pers on  board,  that  they  would  not  Titiate  the  policy.'^ 
The  instruction  of  the  Circuit  Court  to  the  jury  ought 
to  have  conformed  to  this  direction.  Instead  of  doing 
so,  those  instructions  were  to  exclude  entirely  from  the 
consideration  of  the  jury  the  regular  usage  of  trade. 
They  refuse  to  allow  any  influence  to  a  fact,  to  which 
this  Court  attached  much  importance*  It  is  the  unani- 
mous opinion  of  this  Court,  that  in  giving  this  in- 
struction the  Circuit  Court  erred* 

Sth*  The  Circuit  Court  seem  also  to  have  varied 
from  the  directions  formerly  given  by  this  Court,  in  the 
opinion  to  which  the  Sth  exception  is*  taken.  This 
Court  placed  the  innocence  or  guilt  of  having  on  board 
the  Spanish  papers,  mentioned  in  the  case,  on  the  regu- 
lar usage  of  trade ;  the  Circuit  Court  has  made  their  in- 
nocence to  depend  on  their  being  necessary* 

The  counsel  for  the  Defendants  contends,  that-  this 
is  a  distinction  without  a  difference  ;  but  it  is  impossi- 
ble lo  say  what  difference  this  distinction  might  make 
VOL.  Ylh  •    (f9 
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Li vilTGs-  with  the  jury.    It  is  also  the  optiiioii  of  this  Court  th^ 
Toif  &     in  estimating  the  materiality  of  the  pafiers.  to  the  rvAi^ 
their  effect^  taken  together^  should  be  considered ,  not 
the  eflfbct  of  any  one  of  them  taken  by  itself. 


GIL- 
CUBIST 

x\ 
Mabt'd. 

INS.  CO. 


9th.  The  opinion  which  the  Court  refused  to  give^  to 
which  refusal  the  9th  exception  is  takeUf  depends  09  se^ 
vera!  distinct  propositions  which  must  be  separately 
considered. 

The  letter^  on  which  this  insurance  was  made,  con- 
tains a  direct  reference  to  a  previous  letter  written  by 
Church  and  Demmill»  which  was  laid  before  the  com- 
pany, for  a  description  of  the  ship.  The  first  question 
to  be  considered  is^  did  this  reference  make  it  the  duty 
of  the  directors  to  see  that  letter,  and  are  they,  without 
further  proof,  to  be  considered  as  having  read  it.  The 
letter  was  addressed  to,  and  it  is  to  be  presumed  re- 
mained in  the  possession  of^  the  agent  who  made  this 
insurance. 

It  is  a  general  rule,  that  a  paper,  which  expressly  re- 
fers to  another  paper  within  tha  power  of  the  party,  gives 
notice  of  the  contents  of  that  other  puper.  No  reason  ia 
perceived  for  excepting  this  case  from  the  rule.  It  is 
fairly  to  be  presumed  that,  on  reading  the  letter  of  Gil- 
christ* the  board  of  directors  required  the  agent  of  the 
Plaintiffs  to  produce  the  letter  of  Church  and  Demrailly 
unless  they  retained  a  recollection  of  it.  In  that  letter 
they  were  informed  that  the  vessel  had  sailed  for  liii^a, 
with  liberty  to  go  to  one  other  port  in  South  America^ 
and  that  «  she  had  permission  to  trade  there.*' 

What  was  the  amount  of  the  information  communi* 
cated  by  this  letter  ? 

The  permission  to  trade  was  unquestionably  a  pennis- 
sion  granted  by  the  authority  of  the  country.  It  was  a 
permission  from  the  Spanish  government  But  whether 
this  permission  was  evidenced  by  a  license,  or  by  other 
means,  was  to  be  decided  by  other  testimony ;  whether 
it  conveyed  notice  to  tlie  underwriters  that  such  a  li- 
cense was  on  board  the  ship,  depends,  in  the  opinion  of 
part  of  the  Court,  on  the  usage  of  the  trade.  Those,  who 
entertain  this  opinion^  think,  that  as  this  was  submitted 
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to  the  jnty,  the  Court  committed  no  error  in  refusing  tiviNGs^ 

to  say  that  the  Defendants  were  to  be  considered  as  ton  k 

knowing  that  the  Herkimer  sailed  with  a  Spanish  li-  .  oil- 

cense  on  board.    In  estimating  the  increase  of  riskf  it  cHRis't 

Was  certainly  the  duty  of  the  jury  to  consider  it  as  a  v, 

voyage  known  to  the  underwriters  to  be  carried  on  for  mabt'd. 

the  purpose  of  trading  to  Lim^,  and  that  the  Herkimer  iirs,  co* 
had  such  papers  on  board  as  were  usual  in  such  a  trade^ 
but  whether  the  license  be  such  a  paper  or  not,  the  jury 
were  to  judge  as  of  other  facts. 

A  majority  of  the  Court,  however,  is  of  a  different  opi- 
nion. The  underwriters,  having  full  notice  that  the 
voyage  was  permitted,  might  fairly  infer  that  it  was  li- 
censed by  the  Spanish  government ;  because  in  no  other 
w^ay  would  it  be  permitted.  The  whole  question  turned 
upon  the  construction  of  a  written  document  which  it 
belonged  to  the  Court  to  make. 

11th  &  ISth.  The  11th  &  ISth  exceptions  may  pro- 
perly be  considered  together,  since  they  are  taken  to 
opinions  given  on  the  same  subject,  and  do  not  essentially 
vary  from  each  other.  The  Circuit  Court  appears  to 
liave  supposed  that  the  general  usage  and  course  of 
trade  could  not  be  given  in  evidence,  or,  if  given  in  evi- 
nence,  ought  to  be  disregarded,  if  the  jury  should  be 
of  opinion  that  such  usage  was  founded  on  the  la^s  or 
edicts  of  the  government  of  the  country  where  the  usage 
prevailed.  That  is  not  the  opinion  of  this  Court*  The 
usage  may  be  proved  by  parol,  and  the  effect  of  the 
usage  remains  the  same,  whether  it  originated  in  an 
edict  or  in  instructions  given  by  the  government  to  its 
officers.  Any  conjectures,  which  the  jury  or  the  wit- 
nesses may  make  on  this  subject,  can  be  of  no  impor- 
tance, and  ought  to  have  no  influence  on  the  case.  Nei^ 
ther  can  it  be  more  necessary  to  give  notice  of  a  usage 
founded  upon  statute,  than  of  a  usage  founded  on  instruc- 
tions. The  ^Circuit  Court  therefore  erred  in  directing 
the  jury  that  the  underwriters  were  not  bound  to  take 
notice  of  the  usage  of  trade,  if  they  should  be  of  opi- 
nion ttuit  the  trade  was  prohibited  by  the  law  of  Spain. 

20th.  The  opinion  of  the  Circuit  Court  to  which  the 
30th  exception  was  taken,  appears  to  be  entirely  cor- 
rect. 
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jsrvxon-      ttth  ft  25th.  The  2^th  &  %Blh  exceptioiid  are  t9  the 
TON  &     same  opiniin  seiuewhat  varied  in  fonD»  Mid  rendered. 
GIL-       more  explicit,  on  the  application  of  tlie  Plaintiffs^  than 

CHRIST     it  had  been  in  the  instruction  given  on  the  motion  of  the 
V.         Di' fondants.    It  is  i*8sentially  the  same  with  liiat  to 

MART*D.    which  the  7th  exception  was  taken^  and  a^iears  to 

IN:.  CO.  'lavp.been  founded  on  ii  total  misapprehension  of  the 
former  opinion  /3:iven  by  this  Court.  In  that  opinion  it 
was  expressly  stated,  that  such  papers  as,  conformably 
to  the  regular  us»ge  of  trade,  were  to  be  taken  on  board 
a  vessel,  would  not  vitiate  the  policy.  "The  actSy 
done  by  the  insi.rcd  to  avoid  seizure  and  confiscation 
under  the  laws  and  regulations  of  the  Spanish  govern- 
ment," which  are  mentioned  in  the  a|>pUcation  made  to 
the  Court  by  tlie  counsel  for  the  Defendants^  compre- 
hend these  papers.  This  question  therefore  was  deci- 
ded hv  this  Cuurt  on  thv  former  argument  of  this  cause^ 
and  the  Court  is  nf»w  unanimously  of  opinion,  that  the 
Circuit  Court  rrn  d,  both  in  granting  the  prayer  of  tha 
Pefp/ndants^  and  refusing  that  of  the  Plaintiffs. 

28th.  In  the  opinion,  to  which  the  28th  exception  was 
taken,  this  Court  concurs  with  the  Circuit  Couil.  The 
direction,  asked  by  the  counsel  for  the  Plaintiffs,  ought 
not  to  have  been  given.  It  is  expressed  in  terms  whichy 
if  assented  to,  might  misguide  the  jury.  Rightful  cap- 
ture according  to  the  law  of  nations  might  be  construed 
to  mean  capture  for  a  cause  which  would  justify  con- 
demnation according  to  the  law  of  nations  as  construed  in 
the  United  States.  But  capture  will  always  be  made  on 
suspicion  of  what  the  belligerent  construes  to  be  cause 
pf  forfeiture,  and  capture  authorizes  abandonment. 
Such  acts  or  omissions  therefore,  of  the  PMntlflb,  as 
would  induce  a  capture  and  detention  according  to  the 
common  practice  of  the  belligerents,  are  proper  for, 
^e  consideration  of  the  jury  in  estimating  the  risk. 

This  Court  is  of  opinion,  that  there  is  error  in  the 
proccx»dings  of  the  'ire*  it  Court  in  tliis  cause,  in  refus- 
ing to  give  the  opinion  on  which  that  Coui*t  was  di- 
yideil ;  and  also  in  the  opinions  tj  which  tlie  5th,  6thf 
7th,  8th,  9:h;  ifth,  15th,  ^th  and  25th  exceptions  are 
faken»  This  Court  doth  therefore  reverse  and  annul 
the  judgment  rendered  by  the  Circuit  Court,  and  doth 
remand  the  cause  ^o  the  said  Court  ths^t  a  vpurt/acia$ 


wm 
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de  nofto  may  be  awarded,  and  other  proceedings  had  liyxngs- 
therein  according  to  law.  ton  & 

GIL- 
STORT,  J.  CHRIST 

I  concur  in  the  judgment  of  reversal  which  has  just  hary'd, 
been  pronounced*  But  as  in  some  instances  I  differ  i^  s,  co* 
frwm  the  d^nions  expi^ssed  by  the  majority,  and  in 
others  I  concur  upon  grounds  somewhat  variant,  I  have 
ventured  to  express  my  own  views  at  large  upon  the 
important  points  which  have  been  so  fully  and  ably  ar- 
gued. 

The  first  question  which  presents  itself  is  on  the  cer- 
tificate of  division.  To  constitute  a  representatiun, 
there  should  be  an  explicit  affirmation  or  denial  of  a 
fact,  or  such  an  allegation  as  would  irresistiblv  lead  the 
mind  to  the  same  conclusion.  If  tlie  expressions  are 
ambiguous,  or  such  as  the  parties  might  fairly  use  with- 
out intending  to  authorize  a  particular  conclusion,  the 
insured  ought  not  to  be  bound  by  the  conjectures,  or 
calculations  of  probability,  of  the  underwriter.  The  lat- 
ter, if  in  such  case  he  det^ms  the  facts  material,  ought 
to  make  fui-ther  inquiries.  In  the  letter  of  the  26th  of 
March,  1806,  there  are  no  woi'ds  negativing  the  exist- 
ence of  otlier  interests  than  those  of  the  Plaintiff's  and 
Messrs.  Griswold  and  Baxter. 

The  negative,  if  any,  is  to  be  made  out  by  mere  in- 
ference or  probable  conjecture,  and  as  there  is  no  reai- 
son  to  suppose  that  the  statement  was  made  with  tlyit  , 
intent..  I  am  satisfied  that  it  did  not  amount  to  a  ropre- 
seiitation  negativing  the  existence  of  such  interests. 
The  Court  below  ought  ther<'fore  to  have  given  the  di- 
rection prayed  for  by  the  Plaintiffs'  counsel. 

But,  even  admitting  that  the  letter  did  contain  the  re- 
presentation contended  for,  I  am  well  satisfied  that  it  was  •  • 
substantial!}  true.  It  is  not  pretended  that  any  other 
person  except  Baruso  had  any  intei-est  in  the  cargo; 
and  it  is  very  clear  that,  whatever  might  be  his  contin- 
gc'nt  interest  in  the  possible  profits  of  the  voyage,  he 
liad  no  vested  interest  in  the  cargo  itself.  He  was  not 
a  partner,  for  he  wanted  one  of  the  essential  characte- 
ristics of  partnf^rsfiip,  a  direct  vested  interest  in  the 
joint  funds.    He  Possessed  a  mere  possibility  which,  iif 
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i.ivi\G8-  the  successful  termination  of  flie  voyage^  might  entitle 
TON  k    him  to  a  right  of  action  for  a  proportion  of  the  profits  | 
oijo      or,  in  a  specified  case  of  election,  to  take  a  proportion 
GiniisT  of  the  property  itself.    But  it  was  not  such  an  interest 
V,        as  was  liable  to  capture,  or  such  as  could  be  claimed  or 
maky'o.   condemned  \n  a  prize  Court    It  was  less  certain  than 
INS.  co»   even  a  respondentia  or  bottomry  interest,  which  have 
■      not  been  allowed  to  be  asserted  before  the  |lrize  juris- 
diction.    The  commissions  of  a  supercargo  upon  the 
sales  might,  with  as  much  propriety,  be  deemed  a  vested 
interest  in  the  cargo  consigned  to  his  care. 

I  pass  over,  for  the  present,  the  fifth  exception. 

The  sixth  exception  points  to  the  national  character 
of  Barnso.  As  Baruso  emigrated  from  Spain  to  the 
United  States  during  a  time  of  peace,  no  question  arises 
as  to  the  ability  of  a  belligerent  subject  to  change  his 
national  chavsLctdv ^fiagranU  beUo. 

It  is  clear  by  the  law  of  nations  that  the  national  cha- 
racter of  a  person,  for  commercial  purposes,  depends 
ufion  his  domicil.  But  this  must  be  carefully  distin- 
giiisiied  from  the  national  character  of  his  trade.  For 
the  party  may  be  a  belligerent  subject  and  yet  engaged 
in  neutral  trade ;  or  lie  may  be  a  neutral  subject  and 
yet  engaged  in  hostile  trade.  Some  of  the  cases  re- 
specting tlie  colonial  and  coasting  trade  of  enemies  have 
turned  upon  this  distinction. 

^  JBut  whenever  a  person  is  bona  Jide  domiciled  in  a 
particular  country,  the  character  of  the  country  irre- 
sistibly attaches  io  him.  The  rule  has  he«n  appHed 
with  equal  impartiality  in  favor  and  against  neutrals 
and  belligerents.  It  is  perfectly  immaterial  what  is  the 
tiade  in  which  the  party  is  engaged,  or  whether  he  be 
engaged  in  any.  If  he  be  settled  bona  jUU  in  a  country 
with  the  intention  of  indefinite  residence,  he  is,  as  to  all 
foreign  countries,  to  be  deemed  a  subject  of  that  coun- 
try. Without  doubt,  in  order  to  ascertain  this  domidl, 
it  is  profjer  to  take  into  consideration  the  situation,  the 
employment,  and  the  character  of  the  individual.  The 
trade  in  which  he  is  engaged,  the  family  that  he  pos- 
sesses, and  the  transitory  or  fixed  cltaracter  of  his  bu- 
siness, arc  ingredients  which  may  properly  be  weighed 
in  deciding  on  the  nature  of  an  equivocal  residence  or 
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domicil.    But  wben  oace  that  domicil  is  fixed  and  as-  j^iviiiQar 
certainedy  all  other  circumstances  become  immaterial*        ton  & 

oil- 
.The  prayer  of  the  Plaintiffs  ^which  was  refased  by   Christ 
the  Court)  in  effect  aslced  that  it  Baruso  was  }wna  Jide        v. 
settled  in  New  Tork>  and  had  no  domicil  elsewhere,  he  mabt'd* 
was  not  to  be  considered  as  a  belligerent.    The  Court    ins.  co. 
in  effect  declared  that  the  character  of  his  trade,  and  not 
bis  mere  domicil,  fixed  his  national  character.    There 
was  therefore  error  both  in  the  refusal  and  in  the  di- 
rection of  the  Court 

The  seventh  exception  arose  from  a  misconception  of 
the  opinion  of  the  Supreme  Court.  The  Court  did  not 
mean  to  intimate  that  whether  an  interest  increased  the 
risk  or  not  was  a  mere  question  of  fact  for  the  jury* 
On  the  contrary  the  Court  considered  that  it  was  a 
mixt  question  of  law  and  fact  on  which  the  Court  were 
bound  to  direct  the  jury  as  to  tfte  law.  As  the  Court 
below  were  of  opinion  that  Baruso  was  not  ti  joint  own-- 
tr  of  the  cargo,  (in  which  (pinion  I  concur)  the  question 
ought  not  to  have  been  left  to  the  jury  in  tiie  broad 
and  unqualified  terms  which  are  used.  Strictly  and  le-^ 
'  gaily  speaking,  Baruso  had  no  interest  in  the  cargo*; 
and  therefore  ^  his  interest  could  not  be  material  to  tiie 
risk ;"  and  if  the  point,  meant  to  have  been  left  to  the 
jury,  was,  whether  the  concealment  of  the  name  or  the 
possibility  of  interest  of  Baruso  increased  the  risk  it 
should  have  been  left  with  proper  directions  as  to  the 
effect  of  the  usage  of  trade  and  neutral  character  of 
Baruso  in  settling  that  question.  If  the  usage  of  trade 
allowed  or  required  such  cover,  or  if  Baruso  were  a 
neuti*al,  I  am  not  prepared  to  say  that,  in  point  of  law, 
the  risk  could  thereby  have  been  increased.  It  would 
have  been  a  mere  inquiry  into  the  possible  hazards  from 
the  rapacity  of  belligerents,  or  the  possible  effects  of 
one  Spaniah  name  instead  of  anotlier.  Men  reason  dif- 
ferently  upon  such  speculations. 

Nor  am  I  prepared  to  say  that  it  is  ever  necessary 
for  tlie  assured  to  declare  the  national  chai*acter  of 
other  distinct  interests  engaged  in  the  same  adventure, 
unless  called  for  by  the  underwriter.  If  such  interests 
are  not  warranted  or  represente<1  to  be  neutral,  the  un- 
derwriter must  be  considered  as  calculating  upon  the 
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UTT1C08-  possible  existence  of  belligerent  interests,  or  as  waving^ 
Toir  &     any  inquiry. 


GIL- 
CHRIST 

r. 

IlfS.  CO. 


Tbe  fiftli  and  eighth  exceptions  may  be  considered 
together  as  they  are  founded  upon  the  legal  i-ffect  of 
tlie  taking  on  board  and  the  concealment  of  tbe  papersy 
b^r  Baxter,  from  the  belligerent  cruizer.  Tbe  prayer 
of  the  PlaintiflTn  in  the  fifth  exception  was  for  a  direc- 
tion that  under  all  the  circumstances  of  the  case  there 
was  no  such  concealment  as  would  aroid  the  Plaintiff's 
right  to  recover.  And  if*  in  point  of  law,  the  Plaintiflb 
were  entitled  to  such  direction,  the  Coui't  erred  in  their 
refusal,  although  the  direction,  afterwards  given  by  the 
Court  might,  by  inference  and  argument,  in  the  opinion 
of  this  Court,  be  pressed  to  the  same  extent  For  the 
party  has  a  right  to  a  direct  and  positive  instruction ; 
and  the  jury  ate  not  to  be  left  to  believe  in  distinctions 
where  none  exist,  or  to  reconcile  propositions  by  mere 
argument  and  inftrence.  It  would  be  a  dangerous 
practice,  and  tend  to  mislead  instead  of  enlightening  a 
jury. 

Tbe  opinion  of  the  Court  in  effert  was^  that  tbe  con- 
c^^alment  of  any  papers,  which  \iere  nectssary  to  be  on 
boani  by  tiie  usage  and  course  of  the  trade,  did  not  af- 
fect the  Plaintiff's  right  to  i-ecover.  But  (in  conformi- 
ty with  tne  prayer  of  the  Defendants  in  the  eighth  ex- 
ception) that  if  any  of  the  papera  increased  the  risk, 
and  were  not  necessary  by  the  usage  and  course  of 
trade,  and  the  fact,  that  such  papers  would  accompany 
the.  carp^o,  was  not  disclosed  to  the  underwriters,  the 
Plaintiffs  were  not  entitled  to  recover. 

It  is  undoubtedly  true  that  the  warranty  of  neutrality 
extends,  not  barely  to  the  fact  of  tbe  property  being 
neutral,  but  that  the  conduct  of  the  voyage  shall  be  such 
as  to  protect  and  preserve  its  neutral  character.  It 
must  also  be  conceded  that  the  acknowleilged  bellige- 
rent right  of  search  draws  after  it  a  right  to  the  pro- 
duction and  examination  of  the  sliip's  papers.  And  if 
these  be  denied,'  and  the  propeily  is  thrown  into  jeopar- 
dy thereby,  there  can  be  no  reasonable  doubt  that  such 
conduct  constitutes  a  bre^ach  of  the  warranty. 

Concealment  and  even  spoliation  of  papers,  do  not 
ordinarily  induce  a  condemnation  of  tlie  property ;  but 
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fliejr  dways  aflbrd  cause  of  aoqiicion^  and  justify  cap-  litikos* 

tare  and  detention.    In  many  cases  the  penal  effects  tonJc 

extend  in  reaUty^  though  indirectly^  to  coufiscatiom  eix* 

For  if  the  cause  iahur  under  heavy  doubtsy  if  the  con-  chxist 

duct  lie  not  perfectly  fair^  or  the  character  of  the  parties  v« 

are  not  fully  disclosed  apon  tlie  papers  before  the  Courts  MAKT'Ot 

the  eoncealniont  or  spoliation  of  papers  is  made  the  ms.  co; 
groond  of  refusing  further  proof  to  relieve  the  obscuri-  —.-i.— ^^ 
tf  9(  the  cause ;  and  all  the  fatal  consequences  of  a  Iios<» 
tHe  taint  follow  on  the  denial. 

ttut  the  question  must  always  be  whether  there  be  a 
^Concealment  of  papers  material  to  the  preservation  of 
tile  neutral  charantt^r.  It  woatd  be  too  murh  to  contend 
that  every  idle  and  accidental^  or  even  m^ditati'd»  con^* 
<lealment  of  papers^  manifestly  unimportint  in  every 
View  before  the  prize  tribunal  9  should  dissolve  the  obli- 
gation of  the  policy.  And  if  by  the  usage  and  course  - 
^  trade  it  be  necessary  or  tdtawable  to  have  on  board 
spurious  papers  covered  with  a  belligerent  character^ 
whatever  effect  it  may  have  upon  the  rights  of  the 
searching  cruizer,  it  would  be  difficult  to  sustain  the 
position^  that  the  concealment  .of  such  paiiers,  whicti»  if 
disclosed^  would  complet(*ly  coiiipromit  or  destroy  ths 
neutral  character*  would  be  a  breach  of  the  warranty. 
In  such  case  the  disclosure  of  the  papers  produces  the 
same  inflamed  suspicions*  the  same  legal  right  of  cap-  * 

ture  and  detention*  the  same  claim  for  further  proofs 
and  the  same  right  ta  deny  it*  as  the  conrealment 
would.  If  tlie  concealment  would  induce  the  conclusion 
tliat  the  interest  was  enemy's  covered  with  a  fictitious 
neutral  garb,  the  disclosure  would  not  In  such  a  case 
less  authorize  the  same  conclusion.  In  such  case  it 
would  depend  upon  the  sound  discretion  of  the  Courtt 
under  all  the  circumstances  of  the  case*  to  allow  the  veil 
to  be  drawn  aside*  and  admit  or  deny  the  Claimant  to 
assume  his  real  character.  Whenever,  therefore*  the 
underwriter  has  knowlege  and  assents  to  the  coVer  of 
neutral  propeity  under  belligerent  papers*  (as  he  does 
in  all  cases  where  the  usage,  of  the  trade  demands  it)  he 
necessarily  waves  his  rights  under  the  warranty*  so  far  as 
the  visiting  cruizer  may  demand  the  disclosure  of  such 
papers.  In  other  words*  he  authorizes  the  concealment 
in  all  cases  where  it  is  not  necessary  to  assume  the  belli- 
gerent national  character  for  tlie  piu-pose  of  protection. 
VOL.  VIL  70 
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ijiYuros-      If  this  view  be  correct  it  is  clear  that  the  Court 

Toir&    oaght  to  have  given  the  direction  prayed  for  by  ti&e 

OIL-      Pliuntiffs,    Sitting  here  under  a  clause  in  the  policy 

CHKisT  which  enables  us  to  look  behind  the  sentence  of  con- 
V.        demna^ion,  we  see  that  the  property  was  really  neutral; 

MAMY*D.  and  if  the  jury  believed  the  evidence,  the  concealment 

UTS.  CO.  was  of  papers  which  were  authorized  by  the  course  of 
_  trade  for  the  voyagfe,  and  so  far  from  giving  a  hostile 

character,  was  the  only  means  of  preventing  a  strong 
presumption  of  that  character.  If  we  but  consider  the 
kno^n  course  of  decisions  in  the  British  Courts  on 
questions  of  this  nature,  we  shall  find  that^  independent 
ot  the  question  of  the  neutral  or  hostile  character  of  Lbe 
ostensible  owner,  the  trade  between  the  belligerent  mo- 
ther country  and  its  colony  affects  with  condemnation 
the  property  engaged  in  it,  although  such  property  be 
neutral,  and  there  be  an  inteiposition  of  a  neutral  port 
in  the  course  of  the  voyage.  On  examining  the  papers 
in  this  case  it  will  be  found  that  they  point,  though  ob- 
scurely, to  such  an  ultimate  destination.  And  at  idl 
events  the  existence  of  contradictory  papers,  one  sett 
American,  the  other  Spanish,  would,  in  a  Spanish  tradef 
afford  an  almost  irresistible  inference  in  a  prize  Court 
that  the  property  was  really  Spanish — JVb«ntur  ab  ori- 
gine.    It  would  take  its  character  from  its  origin. 

ISiut  it  is  immaterial,  in  my  view,  whether  a  prize 
Court  would  under  such  circumstances  acquit  or  con-« 
demn.  When  the  cover  of  a  Spanish  character  was  al* 
lowed,  it  was  allowed  for  the  purposes  of  protection  ; 
and  the  disclosure  of  it  was  not  required  elsewhere  than 
in  the  Spanish  dominions.  One  of  th^  risks  against 
which  the  insured  meant  to  guard  himself  was,  in  my 
judgment,  a  loss  on  account  of  the  use  of  lbe  Spanish 
character:  a  loss  which  might  have  been  more  plausibly 
resisted,  if  there  bad  been  a  disclosure  instead  of  a  con- 
cealment of  it 

The  Court  also  erred  in  d^laring  (in  the  eighth  ex- 
ception) that  the  taking  on  board  of  any  of  the  papers, 
which  were  not  necessary  by  the  usage  of  the  trade,  if 
the  risk  thereby  were  increased,  avoided  the  Plaintiffs^ 
right  to  recover.  The  effect  of  the  whole  papers  should 
have  been  taken  together.  The  evidence  did  not  au* 
thorize  the  Court  to  coasider  and  separate  the  effect  of 
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%Bc\k  single  paper.    If  one  unnecessary  paper  might  uvmos^ 
have  increased  the  risk^  if  sin^y  considered,  and  yet,  if    TOir  & 
siccompanied  by  the  others,  it  would  not  have  had  that      gii.- 
effectf  certainly  the  existence  of  that  paper  with  the   chhist 
others  would  not  have  destroyed  the  right  of  the  Plain-        v. 
tiSs.    Tet  the  ofAnion  of  the  Court  would  have  autho-  makt'd. 
rized  the  jury  to  draw  a  different  conclusion.  ihs.  go* 

m 

The  Court  should  have  directed  the  jury  that  if  the 
papors  were  authorised  by  the  usage  and  course  of  the 
traide,  the  concealmeiri;  of  them,  under  the  circumstances, 
did  not  vitiate  the  policy ;  and  that  if  some  were  autho- 
rized and  others  not,  yet  tbe  possession  or  conceidment 
of  the  latter  with  the  former  did  not  vitiate  the  policy, 
unless  the  unauthorized,  so  connected  with  the  autho- 
rized, papers  increased  the  risk. 

The  question,  presented  by  the  9th  exception,  is  whe- 
ther the  Defendants  are  to  be  considered  as  having  no- 
tice that  the  voyage  insured  was  to  be  pursued  under  a 
Spanish  license.  The  letter  of  the  26th  March,  1806, 
expressly  refers  to  the  letter  of  17th  of  February,  1806, 
which  had  been  laid  before  the  underwriters  ^  and  they 
must  therefore  be  deemed  conversant  of  all  tbe  facte 
therein  stated.  A  party  shall  be  taken  to  have  notice 
of  all  facts  of  which  he  has  the  means  of  knowledge  in 
his  own  possession,  or  is  put  directly  upon  inquiry  by . 
reference  to  documents  submitted  to  his  inspection.  In 
the  letter  of  the  17th  February  the  ship  is  declared  to 
have  a  permtsston  for  the  voyage,  which  in  this  trade 
can  be  understood  in  no  other  sense  than  a  license*  The 
Court  ought  tlicrefore  to  have  given  the  direction  pray- 
ed for  by  the  Plaintiffs. 

The  Court  erred  in  the  opinion  expressed  in  the  lltb 
exception.  The  course  and  usage  of  trade  may  in  all 
cases  be  proved  by  parol,  whether  such  course  and 
usage  of  ti^de  arise  out  of  the  edicts  or  out  of  tJie  in- 
structions of  the  government,  and  whether  the  trade  be 
allowed  or  prohibited  by  such  edicts  or  instructions. 

The  Court  erred  also  in  the  latter  part  of  their  direc* 
tion  to  the  jury  under  the  13th  exceptian*  It  was  im- 
material whether  the  trade  was  or  was  not  prohibited 
by  tiie  laws  of  Spain.    In  either  case  the  underwriters 
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iRp^re  bovnd  ^>  tike  notice  of  the  usage  «id  coarse  «t 
the  trade*  The  |iuUic  Uws  of  a  couatryp  ftffertiii^  tlM 
course  of  ibe  trado  with  that  country,  are  coMiderod  te 
be  fqnailj  wirhin  the  knowledge  and  notice  of  all  the 
parties  to  a  policy  on  a  voyage  to  such  eouatriu 

The  20th  exception  cannot  be  supported. 
.  nion  of  the  Court  was  entirely  correct. 

The  2Mh  and  35th  eiceptioas  ought  to  he  considered 
together  in  ord<T  to  prest^nl  the  opinion  of  the  Court 
bi^lDW  with  its  full  effect.  It  is  clear  tlmt  any  acta  done 
by  the»  assured  in  the  voyage  according  to  the  course 
and  usage  of  the  trade^  although  such  acts  may  increase 
tlie  risk,  do  not  •  vitiate  the  policy.  This  opinion  wan 
pronounced  by  this  Court  on  the  formw  argument  of 
this  case,  in  refrr  nee  to  the  Spanish  papers  to  which 
the  present  application  of  the  Defendants  obviously 
pointed.  The  Court  therefore  erred  in  grmting  the 
prayer  of  the  Defendants^  and  in  refusing  tiiat  of  the 
Plainuflh. 

The  last  (t'se  28 tb)  exception  canaot  be  sustained* 
The  proposition  is  conceived  in  too  general  terms,  and 
migiit  mislead  the  jury.  Any  acts  or  omissions  c^  the 
insured  or  his  agents  which,  accordin^^  to  the  known 
edicts  or  decisions  of  the  beUigerents^  though  not  ac- 
cording to  the  law  of  nationSf  would  inhance  the  danger 
of  capture  or  cnudemnation,  might,  if  such  acts  or  omis- 
sions were  unreasonable,  unnecessary  or  wanton,  form 
a  sound  objection  to  the  right  of  recovery.  The  insured 
can  have  no  right  to  jeopardize  the  property  by  any 
conduct  which  the  fair  objects  of  the  voyage,  or  the 
usjige  of  the  trade  do  not  justify. 


1818. 

Mardi    ISUi. 


YOUNG  V.  GHDNDY. 


Akhoagh  the  THIS  was  a*  appeal  from  a  decree  of  the  Circoit 
S?^m2^  Court  for  the  Bistrict  of  Columhiaf  sitting  in  Alexan- 
ijn£tiui,bf  drfab  as  a  Court  of  Equity. 
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Y<Hiiig  brought  a  bUI  in  equify  against  Giiindy  to  be    Tovve 
ndieved  from  a  judgment  at  law»  obtained  by  Grundy        v« 
against  him  on  a  promissory  note  given  by  him  in  Yir-  MtuimT 
ginia,  to  #iie  William  Chambers  from  whom  it  passed* 


the  in- 
eTeo 


by  several  intermediate  indonemeutst  to  Grundy*    It  ^^^  ^  ^ 
was  given  in  1790  for  part  of  the  purchase  money  of  a  my^to  per- 
larige  tract  of  land  in  Virginia^  .which  Chambys  and  ^  his  put 
others  contracted  to  sell  and  convey  to  Toung.     Lt  was  SLnt^apoT'^ 
afterwards  discovered thatChamhers  and  others  had  been  which  it  wm 
imposed  upon»  and  that  they  had  title  only  to  a  very  s*^**^  ^^  f  * 
small  part  of  the  land  they  had  sold  to  Young  i  where-  ^Za  m  iTmb- 
upon  a  new  agreement  was  entered  into  on  the  6th  Sep-  ^^^^«^  ^J^ 
teaiber^  1798,  between  ChambM*s  and  others  and  Young,  enterad  into 
by  which  the  original  contract  was  rescinded  and  com-  betwefln  the 
pensation  made  to  Young  for  the  injury  he  had  sustain-  ^||fij^^^ 
ed  by  their  breach  of  contracif  and  provision  was  piade  thii  bUore  «f 
to  reimburse  him  the  monies  be  had  paid  and  to  take  ^^^.jj^^^ 
up  paper  of  bis»  equivalent  to  that  which  was  then  out-  ereatanoeiiiii- 
standing,  and  which  he  bad  issued  for  the  original  pur-  tj  in  &▼«  of 
chase  money.  g^  "^^ 

nimt  the 

Young,  in  his  bill  contended,  that  Chambers  and  oth-  ?^^.  V* 
ers  had  not  complied  with  this  new  agreement,  but  that  ^  ''^^^"^ 
tbey  owed  him  more  than  enough  to  cover  this  note. 

In  the  Court  below  the  ii\j  unction  was  dissolved,  and 
upon  final  hearing  the  bill  was  dismissed*  Young  ap- 
pealed to  this  Court. 

£.  I.  Leb,  for  the  JSppeUantf 

^  Contended,  that  there  was  an  originaMefect  of  con- 
sideration for  this  note,  whichy  accoHlng  to  the  laws  of 
Virginia,  followed  it  into  the  hands  of  the  present»hol- 
der.  Laws  ^  Vtrgimith  vol.  1,  p.  36—1,  P.  Wms.  497, 
Turtan  v.  Bensanr^lf  DalL  23,  Wheeler  v.  Hughes*  ejfr.  . 
%  Wash.  233,  JWton  v.  BjQse — 6,  Cranch,  204,  Stewart 
V.  Jinderson. 

SwAHir,  conira. 

There  is  no  ground  of  equity  as  to  Otundy. 

There  was  no  original  want  of  consideration.  Young 
brU  tbe  bond  of  the  payee  to  convey  the  landy  and  had 
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touiro  kis  remedy  upon  that  bond.  The  new  contmct  was  a 
T.  substitute  for  the  old  oae,  and  was  omde  alter  Graiidy 
esvNDT*  became  the  holder  of  the  note  without  notice  of  any  de- 
fect of  consideration.  By  the  new  af^reement  it  was 
understood  that  Toong  should  take  up  this  paper,  unless 
it  was  taken  up  by  Chambers  and  others,  who  had  an 
option  t^  take  op  this  or  any  other  equivalent  paper  of 
Youn^**s. 

March  16lA....LiTnrG8T0V,  J.  delivered  the  opinion 
of  the  Court  as  follows : 

Whatever  « equity  the  Complainant  may  once  have 
had  against  the  payee  or  holder  of  the  note  for  1 435 15 
which  was  assigned  to  Geoi^  GrwBiAjf  in  consequence 
of  the  non-performance  of  the  agreement  of  the  16th  of 
May,  1795»  this  Courtis  of  opinion  that  all  such  equity 
was  done  away  by  the  contract  of  the  6th  September, 
1798.  This  last  contract  was  made  for  the  ezpras 
purpose  of  making  the  Complainanis  a  compensation 
for  the  loss  they  had  sustained,  by  the  non-performance 
<if  the  other,  and  was  evidently  received  as  an  equiva- 
lent or  substitute  tha*efor.  By  this  latter  contract  then 
they  were  jriaced,  as  it  respected  the  holders  of  all  their 
notes,  precisely  in  the  same  situation  as  if  there  had 
been  no  want  or  failure  of  consideration  of  the  agree- 
ment made  in  1795.  Whether  the  agreement  of  1798 
has  been  complied  with  it  is  not  material  to  inquire,  be- 
cause, previous  thereto*  this  note  was  held  by  Grundy, 
who  cannot  be  affected  by  any  claim  which  the  Com- 
plainant may  have  against  the  other  Defend^ts  in  con- 
sequence of  aiiy  subsequent  transactions  between  the 
parties. 

Tlie  Courtis  of  opinion  that  the  decree  of  the  Circuit 
Court  be  affirmed  with  costs. 


1815-  PALMER  V.  ALLEN. 

Mnvh     16Ui. 


«Asen{....ToDi»,  J. 


In  (he  diitriftt     I^^KOl'  ^  ^«  Supreme  Court  of  Errors  of  thestaie  of 
«f  Cmoeetimt  Connecticut^  in  any  action  of  assault  and  battery  and  fidse 


FEBRTIART  TERM  1815.  5S1 

iiBprtoonmeiit^  broiq^t  by  Allen  against  Palmer,  who  vuMEtL 
ygma  a  deputjr  manhal  of  the  United  States  for  the  dis-        t. 

^  trict  of  Connecticut  and  had  served  a  process  of  attach-  aixsf. 
nient  upon  Allen,  and  committed  him  to  prison  for 


want  of  bail,  without  such  a  mittimus  as  is  usual  upon  ^  manfaai' 
commitment  on  tike  process  issuing  from  the  state  Courts,  ^^^^f^ 

debly   without 

Palmer  pleaded  a  special  justification  under  the  ^ri*  JJJJJS^'Se 
of  attachment  isBued  out  of  the  district  Court  of  the  DcfeiMknt  to 
United  States  for  the  district  of  Connecticut    His  plea  ^Tf^.^''"^ 
was,  upon  demurrer,  adjudged  bad,  for  want  of  shew- 
ing a  mittimtw ;  and  that  jmgment  was  aflBjrmed  in  the 
Supreme  Court  of  Errors.* 

The  question  was  now  submitted  to  this  Court,  who 
were  furnished  with  copies  of  the  following  opinions, 
delivered  in  the  Court  below. 

Opinion  of  judge  Brainardp  in  which  the  majority  of 
the  Court  below  concurred. 

<<The  original  action  was  trespass,  for  an  assault  and 
battery,  and  false  imprisonment,  in  which  the  Defen- 
dant in  error  was  P^intiff;  and  to  which  the  Defen- 
dant below,  now  PlaintifT  in  error,  pleaded  specially^— 
that  he  was  a  deputy  to  the  marshfd  of  the  United  States 
for  the  district  of  Connecticut,  and  in  that  capacity  had 
In  his  bands  to  serve  a  writ  of  attachment  issued  under 
the  authority  of  the  United  States,  returnable  to  the 
district  Court  of  the  United  States  for  the  said  district; 
In  virtue  of  which  he  attached  the  body  of  the  Plaintiff 
below — read  the  writ  in  his  hearing,  and  for  want  of 
bail  committed  him  to  the  keeper  of  the  jail  in  New  Ha* 
ven,  &c.  with  whom  he  left  a  true  and  attested  copy 
of  said  writ  and  process  which  he  avers  to  be  the  same 
imprisonment  and  pretended  trespass  complained  of,  &c. 
to  which  there  wiLs  a  demurrer  and  joinder  in  demurrer, 
and  adjudged  by  the  Superior  Court  to  be  insufficient 
On  which  this  writ  of  error  is  brought — plea  nothing 
erroneous.^ 


*  The  fbllowiiu;  judges  being  present ;  Mitchell,  Ch.  J.  Svifh  Tranbull, 
feOmoDd,  Smkhy  Brainard,  Baldwin  and  logenoll,  judges— Swift  and  BaUI- 
dissented,  and  Ingefsoll  gave  no  opinion,  having  been  counsel  in  the  cause 
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^«  The  flnt  action  was  ddbtbrotgU  on  ootakahlnr 
of  theUaitod  States  for  aa  allowed  breach  tbereoL** 

4M  Whether  that  law  to  constitutional  or  nnt^  as  it  is  un*^ 
necessary,  it  woold  perhaps  be  iadUfCorous  io  discuas^ 
and  whettier  debt  be  the  proper  acttoa  tm  be  broi^^ 
on  it  or  not,  is  unimportant  for  mj  purpose.  The  pro- 
cess was  under  a  law,  iasaed  under  flie  anthoTity,  in  the 
hands  of  a  marshal  of,  and  retuniable  toa  Courts  akof  the 
United  States.  The  seiTice  appears  to  be  arrest  of  the 
Defendants  body,  reading  in  hi»  hearings  and  for  want 
of  bailf  commitment,  &c  The  author!^  of  the  jailer  lit 
receive  and  keep  tlie  Defendant,  was  a  cojpy  of  the  pro- 
cess  without  a  mittimus.'' 

^  Is  tills  a  jostification  ?  Is  this  a  defence  ?^ 

<<The  first  question  is,  in  the  state  of  Connecticut^  in 
an  action  of  debt,  for  instance,  in  p:>int  of  service  of  an 
attachment  returnable  to  a  state  Court,  is  a  nMmM 
necessary  to  authorize  a  committment  ?  If  noU  it  settles 
this  case,  and  there  is  manifest  err  jr.  But  if  it  be,  the 
next  question  is,  whether  a  mittimus  be  necessary  in  a 
process  issued  under  the  laws  andAuthority  of  the  United 
States,  returnable  to  and  cojpiizabie  by  a  CouK  of  the 
United  States,  to  he  served  in  this  state  on  a  cttiaen  of 
the  same.** 

<<  Tliis  proposition  I  think  correct,  that  such  Ls  thecon^ 
stitution  of  the  state  of  Conn(^cticut,  and  from  the  infan* 
cy  of  her  laws  and  jurisprudence  has  been.*' 

«  That  no  man's  perso^  shall  be  imprisoned  onless  by 
judgment  of  Court,  or  direction  and  order  of  a  magis^ 
trate.'* 

*f  In  every  instance  of  final  process  there  is  an  order 
of  commitment,  a  mittimuSf  contained  in  the  body  of  ihm 
instrument^  in  the  execution  itself." 

**  In  all  cases  where  the  sAject  matter  has  been  ad- 
judged by  a  Court  of  competent  jurisdiction,  the  oflicer*s 
duty  is  pointed  out  and  the  extent  of  the  debtor's  or 
delinquent's  liability  is  ascertained^  the  resiQt  is  mado^ 
the  end  is  known." 
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^  On  attachments^  it  will  be  agreed  on  all  hands^  that  a  palmeI 
nan  shall  not  be  committed  to  pi'ison,  if  he  procure        v. 
reasonable  bail  of  the  reasonableness  or  sufficiency  of    allek 
this  bail*  who  is  to  judge  ?  Is  the  officer  in  all  instan*  ■■ 

ces?  I  apprehend  not." 

<<.In  case  of  an  attachment,  the  direction  to  the  officer 
indeed  is,  for  want  of  estate,  to  attach  the  body  of  A.  B. 
and  Uhn  safely  keep  and  have  to  appear  before  the  Court* 
But  the  mode  of  this  safe  keeping  and  having  to  appeal 
is  pointed  out  and  provided  for  by  law/' 

«The  most  ancient  statute  I  find  on  the  subject^  enti- 
tled <<  An  act  for  regulating  jails  and  jailers/'  says,  that 
DO  person  or  persons  whatsoever  shall  be  committed  to 
priffon,  although  arrested  or  seized  by  attachment,  exe- 
cution, or  any  other  writ,  or  for  non-payment  of  rates, 
debts  or  fines,  or  for  any  misdemeanor  or  capitoi^  or  crim- 
inal oflfence,  or  any  other  cause,  without  a  mittirmiSf 
granted  and  signed  by  civil  authority,  declaring  the 
cause  and  ground  of  his  commitment,  requiring  the  jailer 
to  receive  and  keep  such  person  or  persons  in  the  prison 
imtil  discharged  according  to  law/ 


w 


^in  a  subsequent  statute  passed  in  May,  1706,  entitled 
^  An  aet  concerning  officers  levying  executions/'  it  is 
macted,  that  when  any  officer  shall  have  a  writ  of  exe* 
cation  to  levy,  &c«  and  doth  seize  the  bodyr  &c,  and 
commit  hioi  to  prison ;  a  copy  of  the  writ  or  execution 
signed  by  the  officer  and  delivered  to  the  jailer,  shall 
be  sufficient  warrant  or  order  for  him  to  receive  such  per^*! 
son,  and  him  hold  in  safe  custody  till  delivered  by  law/' 

«<  In  the  revision  of  the  statutes,  in  the  year  1750,  the 
phraseology  of  the  former  statute  was  altered,  and  the 
latter  was  incorporated  with  it,  under  the  title  of  «<  An 
act  concerning  arrests  and  impnsonments  for  debt# 
damages,  fines,  &c*  This  statute  has  remained  the  same 
ever  since,  and  its  reading  in  relation  to  this  suliject  is-— 
That  no  person  or  persons  for  the  non-payment  of  rates, 
fines,  debts,  or  for  any  crime  or  offence,  shall  be  colh- 
mitted  to  prison,  without  a  mittimus  granted  and  sign- 
ed by  civil  authority,  declaring  the  cause  and  ground  of 
his  commitment,  requiring  the  jailer  or  keeper  of  the 
prison,  to  receive  and  keep  such  person  or  persons  in  the 
VOL.  VII.  71 


* 


B5k  SUPREME  COtTftT  tJ.  Bs 

FALMBR  prison,  until  discharged  according  to  law>  unless  whore 
V,        any  proper  officer,  for  want  of  estate,  seize  the  body  of 

ALLE5.  bodies  of  any  person  or  peivons  by  an  execution  or  Hb^ 
tress  or  i^arrant  for  fines  and  rates,  and  comtnit  him 
or  them  to  prison,  in  which  case  a  copy  of  the  execu- 
tion or  distress  attested  and  signed  by  such  officer,  and 
deiirered  to  the  jailer  or  keeper  of  the  prison,  shall  be 
a  sufficient  warrant  or  order  for  him  to  receive  such 
person  or  persons*  and  him  or  them  to  hold  in  safe  cus- 
tody till  deiirered  by  law/' 

<<  From  the  broadness  of  the  ancient  statute  it  is  appar- 
ent that  in  relation  to  all  process,  civil  or  criminal, 
mesne  or  final' — n<>  person  could  be  committed  to  prison 
without  a  mittimus,  an  instrument  stating  the  cause, 
ordering  the  rece[)tion,  and  directing  the  detention  sigh- 
ed by  a  magistrate,  or  as  the  expression  is,  ciffi  a«- 
thority.*' 

"In  1706,  it  occurre;!  to  the  legislature  thatpArt  of 
tilts  provision  was  unnecessary;  that  in  final  protiess 
there  was  a  inittimua  in  relation  to  that  subject  from  the 
highest  authority  : — Whence  the  legislative  dispensation, 
with  mittimus  in  case^  of  executions/' 

■ 

<<  When  the  legislature  in   if  50,   incorporated  the  . 
latter  statute,  which  kacV  made  a'  distinction  hetWi^ 
final  and  m^ne  process,  into  the 'former,  cati  it  he  sup- 
posed that  they  intended  to  narrow  the  grounds  of  the 
ancient  provisions  and  regulations  V^ 

*•  At  the  revision  in  1750,  it  also  occurred  to  the  leg- 
islature, that  there  were  other  cases  than  executions 
where  a  mttUmwff  in  the  sense  generally  tinderslood, 
would  not  only  be  unnecessary,  Init  improp^ ;  hence 
the  exemption  was  extended  to  distress  or  wai^anlslbr 
fines  or  rates,**  ,     ,  ' 

*^  The  present  statute  says,  that  no  pet-son  for  the  non- 
payMient  of  rates  or  fines,  shall  be  c0mmittjed  to  pj^hien 
without  amittmu^f  unless  indeed  a  disti-ess  or  wammt 
(or  such  rates  and  fines  ha^  b^en  granted  by  proper  au- 
thority, having  competent  jui4sdiction/ 


M 


^  The  word  deto  ia  tlie  statnte  stiH  remains  to  bo 


mm 


■P 
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9«tii6fid  with  a  ftir  ami  .rea9onable  coBstnidioii.  Th^ 
ofi^md  title  of  Ihe  iict^  was  an  act  concerning  arrosts 
U^ii  impri9oiiim»iito  for  debt^  damage^  fines,  &c.  Sup- 
pose the  i-eading  Ui  be  tbat^  in  an  action  for  debt,  no  per- 
son 9hajl  be  imprisoned  without  a  mUtimus*  I'his  would 
^ompr^beod  all  actions  of  debt  in  a  proper  and  tocbni- 
pal  aease,  of  course  the  present" 

<<  But  this  I  suppose  is  too  narrow  a  construction. 
The  true  meaning  is  commensurate  with  all  actions  by 
attacbmi^nt,  which  sound  in  or  claim  debt  or  damage, 
and  which  by  the  process  of  a  Court  may  be  reduced 
into  debt  or  d^mi^.  In  all  which  cases,  wlule  in  mes<- 
ne  process,  before  adjustment,  there  shall  be  a  mittirmis 
to  authorize  a  commitment,  aiter  which,  when  liquida- 
ted^ the  execution  speaks  the  order  of  the  Court."  . 

«But  the  statute,  since  its  existence  in  its  present 
form,  seems  pretty  generally  to  have  had  an  uniform 
praciical  construction  |  the  best  comment  perhaps  that 
can  now  be  made  upon  it  So  far  as  I  can  learn,  it  has 
received  in  practice,  in  relation  to  mesne  process,  the 
same  constructton  tliat  was  given  to  the  former  statute 
in  relation  to  the  same  subject,  and  which  the  words  of 
that  ^tiite  absolutely  and  necessarily  require.  Both 
under  the  former  and  present  statute,  in  all  cases  of  at- 
tachment, a  mittimus  has  been  deemed  necessary  to  au« 
thorize  a  commitment." 

<•'  But  the  second  and  perhaps  more  impoiiant  ques- 
tion remains.". 

« In  a  mesne  process  by  attachment  for  debt,  issued 
under  the  law  and  authority  of  the  United  States,  re- 
tamable  to  a  Court  of  the  United  States,  to  be  served 
on  a  citizen  of  tliis  state,  within  the  same,  to  authoi*iz,e 
§L  commitment,  is  a  mittimus  necessary  ?" 

«  The  United  States  have  a  right  to  prescribe  what 
mode  of  service  for  their  own  processes  they  may  deem 
propor ;  and  if  they  have  pointed  out  a  mode,  that  mode 
jpifist  he  parsued  :  if  they  have  not,  it  should  seem  fair 
jfHBasomng  to  conclude  that  they  had  left  tliat  subjcci^  to 
the.  existiBg  iiegulationa  of  jtlie  several  states.  The 
PuiteA  States  iiave  a  statute^  entitled  <<  An  act  for  regu^ 
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VALMi&R  latin^  processes  in  the  Courts  of  the  Unitoi  States***  m 

V.        whirbt  section  Mf  volame  ^,  laws  of  United  States^ 

AiXQir.    page  103«  it  is  enacted,  «<  that  the  form  of  writs,  execa» 

■  ■  —  tions  and  otlior  processes,  except  their  style,  and  the 

forms  and  modes  of  proceeding  in  suits  at  common  law» 

shall  bo  the  same  as  are  now  used  in  the  said  Coorts 

respectively,  in  pursuance  of  the  act,  entitled  **  An  act 

to  regulate  the  processes  in  the  Courts  of  the  United 

States." 

* 

**  What  those  forms  and  modes  arefhe  statute  no  where 
specifies,  otlier  than  by  the  above  reference ;  and  the 
name  statute  expressly  repeals  the  whole  of  the  act  re- 
ferred to.** 

**  On  recurrence  however,  to  that  statute,  we  find  it 
there  enacted,  <<  That  the  forms  of  writs,  &c.  and  modes 
of  process  in  the  Circuit  aud  Disirict  Courts,  in  suits 
at  common  law,  shall  be  the  same  in  each  state  respec-. 
tively,  as  are  now  used  or  allowed  in  the  Sopreaie 
Courts  of  the  same.** 

<^  But  it  has  been  said,  (hat  mMmm  is  no  part  of  the 
process.  If  I  am  correct  in  my  conclusion  on  the  first 
point,  it  is,  by  the  law  of  this  state,  a  part,  and  essential 
to  the  completion,  of  service  in  case  of  commitment.** 

<'  If  part  of  the  service,  it  is  part  of  the  process-^pro- 
cess  in  one  sense  is  tlie  method  taken  by  law  to  compel 
a  compliance  with  the  original  writ,  by  giving  the  party 
notice  to  obey  it;  a  warning  ta appear  in  (yourt  at  tte 
return  of  the  original  writ.  On  failure  of  obedience^ 
further  process  is  said  to  be  had  by  attachment,  &c.** 

<^  I  understand  that  the  word  process,  as  used  by  the 
legislature  of  the  United  States,  in  the  statute  referred 
to,  is  to  be  received  in  its  broadest  and  most  extensive 
sense.  It  is  to  be  taken  for  ail  proceedings,  in  any  ac- 
tion from  the  beginning  to  the  end.** 

f  ( Mode  of  process  includes  mode  of  service.  What- 
ever is  necessary  to  complete  the  service  of  a  writ  re- 
turnable to  a  state  Court,  is  by  that  statute  made  ne- 
cessary to  complete  the  service  of  a  writ  returnable  to 
a  Dist  rict  ol*  Circuit  Court  A  witUmiu  is  as  neeeasarjr 
.   in  theone  case  as  in  the  other.** 
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<^  But  it  roajr'  be  said^  that  there  is  no  proTiiiqii  in  the   vaxmkbl 
laws  of  the  United  Stales  for  jKrocuring  a  mittimus :        v. 
that  of  course  there  may  be  a  faSure  of  justice.  When  th^    Aiiiair. 
lei^isluture  of  the  United  States  referred  to  the  laws  of  .^.^....^-^ 
the  several  states^  they  were  bound  to  know  them  and 
to  make  provisions  correspondent  with  them ;  and  1  am 
not  prepared  tosajr  that  they  have  not.  I  am  not  prepared 
to  say»  that  it  would  not  be  t'le  duty  of  the  judge  and  justi- 
ces of  this  state,  on  application  of  the  marshal,  to  grant 
a  mittmus.    Besides,  ttiey  have  in  each  district  at  least 
one  judge  pieculiarly  their  own.    Suflicient  is  it  that 
they  have  the  power  of  making  all  necessary  provision* 
They  do  in  many  instances  rail  into  their  service  the 
judges  and  justices  of  the  State  Courts,  and  make  theita 
pro  hoc  vicexhkir  own:  such  as  taking  bonds  of  recog* 
nizance  in  cases  of  prosecutions  for  breaches  of  the  laws 
of  the  United  States,  and  vjuious  other  instances*    But 
in  the  words  of  a  great  man  and  eminent  jndge,  <*  If  the 
law  does  not  work  right,  let  tiie  legislature  mend  it ;  it*S 
their  business. — ^I  am  of  opioiou  that  there  is  no  error*'' 

Optnim  (f  Judge  BcUdmn,  in  which  Judge  Swift  eoti* 
curred*. 

<<  I  differ  in  opinion,  only  on  the  necessity  of  a  mtl- 
UmiiSf  for  a  legal  commitment  by  the  marshal  of  the 
United  States,  for  the  Connecticut  district,  on  an  at> 
tachment  for  debt.'^ 

«  I  am  of  opinion,  that  a  mittimus  is  not  necessary 
by  the  statute  of  Connecticut,  to  authorize  a  commit-    > 
ment  on  attachment,  in  any  civil  cause,  and  if  it  were^ 
it  is  doubted  whether  it  would  be  obligatory  on  the  mar- 
shals of  the  United  States.'' 


^<  Before  proceeding  to  give  the  reasons  for  my  opi- 
nion on  either  of  these  points,  I  would  remark,  that  it 
is  presumed  it  will  not  be  contended  that  the  marshals 
are  bound  by  a  mode  of  proceeding  which  may  have 
been  used  by  the  executive  officers  of  the  state,  unless 
the  ^rarne  was  required,  or  has  been  sanctioned,  by  the 
laws  of  the  state.'' 

^<  If  the  practical  construction  of  the  state  ofScers, 
can  giipe  a  binding  effect  to  the  statute  of  the  state  on 


rAiMWM.  them*  which  the  letter  does  «pt  iwiiMroi  I.  mK^hmd 

V*       that  a  contrary  ^(Hwlructiaiit  bjr  the  narahaJsy  sane* 

aiiUUi.   tioned  bj  the  Bubsoqaeat  net  af  Congraw  ia  1795$,  re- 

■■  qairiai^  that  the  forma  of  praoeediags  in  auitsy  aboiild  be 

the  aaflie  ia  future  as  had  then  been  adopted,  and  used 

in  parsaance  of  the  fonver  ^U  will  be  aqaaj^  bindiag 

en  then/' 

M  I  do  not  luoWf  that  there  bae  ever  been  a  judicial 
conatructiiHi  ef  the  statute  ia  question*  I  admit,  that 
the  practice  among  our  state  officeFSy  (through  abua- 
dant  caution)  has  been  to  commit  by  anittimiM,  i^  all 
caaee  of  arrests,  except  on  exacationd:  but  it  ¥rill  also 
he  admitted,  that  the  practice  was  never  foUovred  bjr 
the  marabala  of  the  United  States." 

<•  Ever  aiaca  the  estabUshment  of  the  jadiciaiy  of  the 
United  States,  a  period  of  more  than  twenty  years, 
they  have  naiformly  ccnnmitted,  in  cases  of  attaduneaf* 
by  copy  of  their  writ ;  we  ought  then»  as  the  qnestion 
•  now  comes  up  for  judicial  decision,  to  give  the  proper 
efiect  to  the  provisions  of  the  two  statoteo,  independent 
of  such  practical  constructions/' 

*^  I  will  then  axaminef  whether  the  statute  of  Con- 
necticut requires  a  mittimus  for  commitsftent  on  attach* 
mrnte  2'^ 

<<  !•  This  statute,  owing  to  repeated  alterations  and 
compilatioiis,  from  materials  enacted  at  different  times, 
is  not  explicit,  or  very  intelligible,  its  history  will  pro* 
bably  g^ve  some  aid  ia  its  construction/'* 

^<  As  eariy  -as  1650,  it  was  enacted  that  no  maa's  per- 
son should  be  arrested,  or  imprisoned  for  any  debt  or 
fine,  if  satisfaction  could  be  found  from  his  estate.'* 

<<  At  that  time  no  arrest,  or  attachment  of  the  per- 
aon,  ivas  altewed  for  debf  f 


*  Stat.  Conn.  Uteat  rftvinoo,  printed  in  1808.-    IndeK  hiwU  'fnfethiWMr»- 

Terence  to  arrests,  No  5,  6,  page  58 — and  in  notes  there.^>Alao  execatioa 

Xo.  t7,  8tat.  p.  283,  Sec.  5. 

♦  ,  ... 

|.  See  dile,  actkms,  dtil,  page  SI,  See.  t,  and  in 
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^  T%e  ordinal  fi«cem  was  by  mmoMms,  aad  on  tUUiM 
iMkulfcy  of  iqipeanince^  aa  i^tachmtttl  for  tke  ecuitompt^       v> 
iBsaed  by  order  af  the  court'*  a&i^Bir* 


<«  By  subsequent  provisions^  and  partiealarly  at  tbe 
revision  in  lars^  an  attachment  was  allowed  as  an  oH- 
gioai  process  in  certain  caaeSt  and  the  fitfm  was  then 
given.  Ib  1702y  the  Plaintiff  was  allowed  a  summons^ 
or  an  attachment  at  his  option^  in  all  civil  actions.'^ 

'<  In  ±69$,  a  mittimus  was  first  required^  to  anthorine 
a  commitment^  and  at  the  revision  in  1702,  it  was  ex^* 
tended  and  made  Beoesaary  in  aH  cases  civile  or  crimi- 
tiaL  The  wovds  are,  <«  that  no  person  shidl  be  com** 
mitted  to  prison,  aHhoogh  arrested  or  seiaied  by  attrioA» 
ntentf  txecuUan^  sfrany  sfAer  vnitf  or  fornon-paymsntof 
rates,  debts  or  fines,  or  for  anj  misdemeanor,  or  capi- 
tal, or  criminal  oflbnoe,  or  ami  fUktr  coMtf  without  a 
taitlunni.?  &c. 

«« Inconvenience  Was  soon  experienced,  and  in  1706, 
a  committoent  by  copy,  was  anthoritod,  in  case  «C  ar- 
rest on  execution.^ 

<'  At  the  revision  in  1750,  the  statute  took  its  pveseait 
iriiape,  viz.  «  That  no  person  shall  be  arrested  and  im« 
^isoned,  for  any  dM^  damagef  or  JinCf  where  sufiicient 
means  of  satisfhclfon  can  otherwise  be  found  from  his  es- 
tate. FrovidM,  that  no  p^on,  for  the  non-payment  of 
rates,  fines  or  debtSf  oi||fi) Aiiy  crime  or  oftnpe,  shall 
be  committed  without  WmitHmus,  gramUd  and  tigmd  by 
cMl  authority/^  ^.  «<  unless  the  body  has  been  taicen  by 
execution,  or  distrtsSf  or  warrant  for  fines  or  rates,  in 
which  caae  a  copy  of  the  execution  or  distress,  attested, 
and  signed  by  the  officer,  and  delivered  to  the  jailer, 
shall  be  a  suftdent  wnmMt  or  order;"  tec* 


<<  By  omitting  in  flie  last  statute,  in  the  clause  re* 
quiring  a  mittimus f  tbe  expressions  «orrelfed  ky 
attaclment,  or  any  other  writ,  <Hr  any  other  cause,'^ — 
and  by  adding  to  the  exception,  **  an  arrest  by  distress 
or  warrant,^'  for  which  •  a  copy  only  is  requested^  it  is 
evident,  the  legislature  meant  to  limit  the  necessity  of 
a  mittimiis.  By  the  letter  of  the  act  as  it  novv  appears, 
it  is  not  required  on  an  attachment  for  tresspass,  tort, 
case#  or  any  other  dvil  cause,  unless  it  is  on  an  sit- 
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PAKMtt  tarbMent  for  debt,  and  it  can  hardly  be  prraaned,  ttnt 

t^        the  Jf^latare  would  thus  dispense  with  it  in  aU  «ithe^ 

ALLBir.   CBBeSf  and  retain  in  that ;  or  that  under  an  exprission 

'  of  doubtful  import,  they  meant  to  include  aU  manner  of 

attachments/' 

« 

<<  AU  doubt,  it  appears  to  me  will  be  remoTed,  bj  giT- 
ing  that  meaning  to  the  word  debU  as  here  used,  which 
it  had  when  first  introduced  into  the  statute,  before  an 
attachment  of  the  person  was  allowed  on  mesne  process 
in  any  cascb" 

«<It  there  evidently  means  a  judgment  debt,  (Curtbov 
could  then  be  n»  arrest  for  non-payment  of  any^  other,) 
t         in  which  sense  it  will  include  as  well  temages  recover^ 
ad  for.  tort,  as  for  money  due  on  contract'' 

«'  As  no  mention »  made  in  the  existing  statute,  of 
mesne  process  by  attachment  in  any  case,  an4}  the  woFi 
deJW,  cannot  apply  to  the  variety  of  demands  which  may 
be  the  anigfct  of  alilaohnient,  and  as  no  reason  ran  be 
aasigned,.  why  that  aidncishonld  be  selected,  1  conclude 
the  legislature,  when  they  altered  the  statute*  did  not 
mean  to  include  any  arrest,  by  attachment,  on  mesne 


<<  The  terms  ahMi  of  the  ancient  statute  were,  that  no 
person  ahaU  be  comimtted  without  a  mUHntus,  although 
arreaM  by  attachmenty  or  for  non-!payment  of  rates, 
dMs,  or  fines/'  *  ^ 

<<  Those  of  the  present  statute  vare  only,  that  no  per* 
son  for  <<  non-payment  of  rates,  debt,  or  fines,"  shall  be 
committed  without  a  niittmu$*  unless  by  executions,  &c* 
The  first  makes  a  distinc'tion  between  acommitment  on  at- 
tachment, and  n  commitmifntlbr  non-  payment  of  a  dAU  ^ 
a  distinction  which  is  obrioiis.  At  the  time  qf  the  at- 
tachment, no  debt  is  ascertained— -4he  officer  has  no 
power  to  collect  any.  He  is  merely  to  secure  the  ap- 
pearance of  the  person  attarhed»  before  the  proper 
Court  to  try  the  question  of  indebtedness.  The  officer 
has  no  power  to  commit  if  the  person  attached  will  pro- 
cure bail  for  bis  appearance,  if  not,  he  is  to  be  i'Dpri- 
soned,  not  for  the  nun  payment  of  the  debt,  but  to  se- 
cure his  appearance  at  Court — Whether  he  is  ia  debt» 
is  a  question  sub  UU9  to  say  he  withholds  the  debt,  is  lo 
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pi^judge  the  cause.  I  am  therefore  of  opinion,  that  the  paihsu' 
non-payment  of  the  debt  mentioned  in  the  statute,  has  no 
reference  to  mesne  process,  and  that  there  is  no  occa- 
sion by  otir  statute  for  a  mittimus^  to  commit  in  any 
case  except  for  crimes.  Such  I  contend  is  -the  true  con- 
struction of  the  statute  in  question,  and  such  I  think  is 
the  constmrtioti  all  would  ^ive  it,  if  a  different  practice 
of  oui*  officiBrs  had  not  created  a  doubf 

«'  2.  If  it  Were  evident  that  our  statute  required  a  mitti- 
mus in  such  case,  doubts  are  entertained  whether  it  is 
applicable  to  the  process  of  the  United  States.'' 

<^  It  seems  to  be  agreed,  that  the  mittimus,  required 
by  our  statute,  must  be  <<  granted  and  sij^ed  by  civil  au- 
thority" of  this  state.  This  they  are  neither  authorized 
nor  compelled  by  any  law  either  of  the  United  States,  or 
of  this  state  td  do  in  such  caSe." 

^^  In  cases,  wherte  it  is  deemed  necessary  for  the  civil 
aathority  of  this  state,  to  aid  in  executing  the  laws  of 
flie  union,  power  is  specially  given  them  to  do  so ; — as 
in  all  cases  of  a  criminal  nature,  and  in  taking  defiosi- 
tions,  &c. — but  there  is  no  authority  given  to  them, 
or  duty  imposed  on  them  as  magistrates^  to  aid  the 
execution  of  their  civil  proce ss^— *and  to  expect  it  of 
tliem,  or  leave  it  optional  with  them  to  give  or  withhold 
the  aid,  would  be  derogatory  to  the  genenJ  gotemmenf 

<^  They  ai^  ah  itidependent  sovereignty.-^Their  offi-^ 
cers  must  have  all  the  power  incident  and  necessary  to 
the.  execution  Of  the  duties  of  their  offices.'' 

<'  By  a  statute  of  this  state,  passed  iii  1794^  staU  p*  368. 
^<  permission  is  givfen  to  marshals  and  other  officers 
of  the  United  States,  to  use  our  jails,  to  confine  persons 
under  the  authority  of  the  United  States,  with  the  same 
authority  in  the  keeping  of  pridoners^  under  the  authori- 
ty of  the  United  States,  as  the  keepers  of  said  jails,  un' 
der  the  authority  of  this  state  have.''  The  effect  is,  and 
Was  intended  to  be,  to  take  away  all  control  or  resp<m- 
sibility,  from  keepers  of  the  jaUs,  under  the  authority 
of  this  state,  as  to  prisoners  confined  by  the  authority 
of  the  United  States.  The  prison  keeper  of  the  sheriff, 
as  such,  has  no  power  to  receive  a  prisoner  under  the 
VOL.  VII.  ^  72 
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plXKEft  authoritj  of  the  United  States.  He  must  have  a  ^^ 
Vm       cial  ])ower  from  the  marshal^  to  enable  bifri  to  act  aft 

AUiSir.  keeper  under  their  authority.  Such  part  of  thoprisoiif 
■  •  as  may  at  any  time  be  used  for  such  purpose^  by  the  of- 

ficers of  the  United  States^  is  as  distinct  from  tLe  otberi 
and  from  the  control  of  the  state  officers,  as  thoi^h  it 
were  a  distinct  building. — Neither  the  dieriff  nor  the 
county  are  responsible  for  the  safekeeping  of  the  pri* 
soners.  The  keepers  may  be,  and  some  times  are,  dif- 
ferent;  or  if  the  same  person  is  the  kee]^r  oC  both,  he 
acts  in  different  capacities,  and  under  different  autho- 
rity." 

<<  Hence  I  infer,  that  tlie  keeper  of  the  prison  of  the 
United  States,  has  no  power  to  comrnit  on  civil  process 
by  the  authority  of  the  state,  nor,  I  contendy  have  the 
civil  authority  of  the  state  ai&y  power  to  require  it, 
and  yet  it**  a  mittimus  is  necessary  by  our  statute^  it 
must  be  f*  granted  and  signed  by  civil  authority,"  of 
the  statet  directed  to  the  keeper  of  the  jail  of  the  Uni- 
ted States,  commanding  him  by  authurity  of  the  stat« 
of  Connecticut,  to.  receive  and  hold  the  prisoner,  under 
the  authority  of  the  United  Statesi,  I  may  add  also,  that 
ff  the  mittimus  is  to  be  cousidere<i  as  a  writ  or  process 
included  in  the  act  of  Congress,  its  form  must  be  that  of 
commitment,  but  the  style,  that  of  the  United  States, 
that  is — it  must  issue  by  the  authority  of  tlie  United 
States,  bear  test  of  the  proper  jadgCf  and  be  sealed  and 
signed  by  the  clerk,  but  in  such  case,  it  would  not  have 
the  requirements  of  our  statute^  by  being  granted  and 
sijg;ned  by  civil  authority  of  the  state;  and  the  Un^d 
States  have  no  analogous  civil  authority  to  execute  the 
yower." 

^<Does  it  then  follow  as  has  been  said,  that  the  pro 
cess  by  attachment  must^e  abandoned  I  I  tbink  not— 
The  party,  claiming  a  debt,  has  a  right  to  the  advapt^gefi 
of  such  a  writ,  and  when  the  officer  shall  have  done  his 
duty,  in  making  the  arrest,  if  no  provision  is  made  by 
law,  directing  the  mode  of  commitment,  he  must  take 
a  reasonable'  course,  such  as  would  be  sanctioned  by 
the  principles  of  tlie  common  laWf  and  such  as  was  pro- 
bably used  before  we  had  any  law  requiring  a  oiittiiouf 
in  any  case/* 

**  Having  arrested  the  prisoner  by  legal^prpceS9i  ^ 
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oficer  became  responbible  for  his  a|^arance  at  Courts 
and,  on  fnUore  to  (Hrocure  baiU  he  was  bound  to  bold 
him'  in  custody.    His  place  of  custody  is  the  prison." 

<<  The  same  warrant  which  commanded  the  arrest, 
required  the  officer  to  keep  his  prisoner  safely^  so  that 
he  Inight  be  had  before  the  Court.  The  officer  was 
therefore  authorized  to  commit  Still  it  is  reasonable 
and  proper,  that  the  keeper  of  the  prison,  should  be 
able  to  shew  the  cause  and  ground  of  the  commitment, 
and  of  h»  holding  the  prisoner  in  custody. — This  be 
will  be  enabled  to  do  more  fully,  and  more  satisfactorily, 
by  the  copy  of  the  process,  and  the  doings  of  the  officer 
thereon,  than  by  the  mittimus  usually  granted.  This 
is  the  course  required  by  our  statute,  on  commitment 
by  execution,  distress,  or  warranto  and  is  that  wiiich 
I  apprehend  the  common  law  in  similar  cases  would  i*e- 


quire/* 


4f 


It  therefore,  appears  to  me^  that  on  eitlier  ground, 
and  most  clearly,  on  the  first,  there  was  no  occasion  of  a 
mHUwMS,  to  complete  the  justification  of  the  officer,  and 
that  his  plea  was  sufficient,  and  ought  so  to  have  been 
adjudged.'* 

Mirck  ±6thB^.Jms%oVf  J.  delivered  the  opinion  of 
this  Court,  as  follows : 

This  suit  tomes  up  from  the  state  Court  of  Connecti- 
cut, to  reverse  a  judgment  of  that  Court*  The  Defen^ 
dant  here  brought  an  acUon  below,  against  Palmer,  and 
recovered  damages  for  a  supposed  assault  and  false  im- 
prisonment The  facts  of  the  case  wei-e  these :  Palmer 
is  a  deputy  marshal,  and  in  that  capacity,  arrested  the 
body  of  Allen,  on  a  writ  sued  out  by  the  United  States, 
to  recover  a  penalty  which  Allen  was  charged  with  ha- 
ling  incurred  by  a  violation  of  a  law  of  the  United 
States.  In  this  suit  bail  was  demanded,  and  upon  Al- 
len's failing  to  giye  it,  he  was  committed  to  prison. 
The  illegal  act  with  which  Palmer  was  charged,  was 
committtng  the  Defendant  to  jail  without  a  mittimus 
from  a  magistrate*  It  appears  that  it  is  the  practice  of 
that  stfite,  aiad  in  this  oase  the  majority  of  the  judges 
decided  it  to  he  the  law,  that  such  a  mittimus  must  be 
obtained,  before  a  Defen^ftiit  in  a  civil  suit  can  be  com- 
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f  ALMBB  mXUA  to  prison.    The  practice  however  in  the  Coutti 
V.        of  the  United  States  in  that  district^  has  been  the  ren 
Aixfiv.    verse. 


To  this  action  the  Defendant  pleaded  a  justificafion  ; 
and  on  demurrer,  the  state  Court  adjudged  the  pleaia-r 
bufticient,  for  warn  of  setting  forth  such  a  mittimus ;  no 
qut*,stion  was  made  of  the  correctness  of  taking  the  bo* 
dy  of  AileHf  or  detaining  him»  until  he  should  give  bail. 
It  was  supposed  that  the  law  of  the  Upited  States  which 
enacts*  that  the  form  of  writs,  executions,  and  other 
processes  <«  and  the  forms  and  modes  of  proceeding  in  suits 
of  common  law,  shail  be  the  same  as  are  now  used''  in  the 
state  Courts  respectively  $  gives  efficacy  to  the  laws  of 
Connecticut  on  this  subject,  and  imposes  upon  the  oU 
ficers  of  the  United  States  an  obligation  to  conform  thw 
conduct  to  the  provisions  of  those  laws. 

» 

But  this  Court  are  unanimouriy  of  a  different  opi* 
nion.  The  plea  made  out  a  sufficient  justification  and 
ought  to  liave  been  sustained  as  such.  A  writ,  known 
to  the  jurisprudence  of  that  state,  issues  to  the  marshal 
in  the  alternative,  commanding  him  to  attach  the  goods 
of  the  Defendant  to  a  certain  amouni*  and  for  want  of 
such  goods,  to  take  his  body  :  undt^his  writ,  not  only 
in  conformity  to  the  literal  meaning,  mit  accordini^  to  the 
established  usage  and  received  opinions  of  tliat  stale,  the 
officer  was  sanctioned  in  taking  the  person  o£  the  De- 
fendant into  actual  custody — and  the  66th  section  of 
the  collection  law  of  March  3d,  1799,  expressly  au- 
thorizes a  demand  of  hail.  Detention  therefore,  until 
bail  was  given,  was  strictly  authorized  by.  law,  and  the 
defence  to  the  assault  and  imprisonment  was  coppiele. 
Comndtting  the  Defendant  to  the  state  prison,  was  but 
one  mod  *,  and  the  least  exceptionable  mode  of  detain- 
ing his  person,  and  if  it  was  not  so,  it  would  only  be  the 
ground  of  a  special  action  on  the  case  against  the  of- 
ficer for  maj-treatment,  or  oppression. 

But  it  is  equally  clear  to  this  Court,  that  the  law  diove 
alluded  to  commonly  Called  the  process  act*  does  not 
adopt  the  law  of  Connecticut,  which  requirea  the  mitti- 
mus in  civil  cases.  This  is  a  peculiar  munif4pal  rejpi- 
lation,  not  having  any  immediate  relation  to  the  pm^ 
gress  of  a  suit,  but  Imposing  a  restraint  upon  Ibeir 
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«t«te  officers  in  the  ex«catioii  of  the  process  of  thdr  pilmer 
Courtdy  and  is  altogether  inoperative  upon  the  officers        v. 
of  the  tlnited  States,  in  the  execution  of  the  mandates    allbit. 
which  issue  to  .  them.    The  judgment  below  must  be ..-.-....-. 
rereraedy  and  judgment  entered  for  the  Defendant. 


YOUNG  AKD  AL  v.-  black.  ^g^^. 


ERROR  to  the  Circuit  Court  for  tin  ^strict  of  ,f  ^i,^  ^^ 

Colun^bia.  owners,  of   a 

e&rgD  employ 

The  suit  was  brought  by  Toung,  Deblois,  and  Law-  the  shl^'^u 
rason,  against  Black  to  recover  tJie  proceeds  of  the  j^  for  them,  & 
9ales  of  a  cargo  shipped  by  the  PlaintiSis  to  the  West  ^cmlT'^ 
IttdieSf  on  board  the  brig  Active^  of  whicli  the  Defen-  ret^  in  the 
dant  was  master^  and  to  whom  the  cargo  was  con- ^'Jq^^*^^^ 

signed.  ershecamiot, 

10  an  aetkiii 

The  Plaintiflb^  Young  and  Deblois,  had  each  an  inte-  glk!ilt  himby 
rest  of  three  eighths  in  the  cargo,  and  the  Plaintiff;  Law^  ^^  ^^"^  j^ 
Kason,  the  other  two  eighths.  Upon  the  general  issue  ^'^Jf^  T. 
4  verdict  and  judgment  were  rendered  for  the  Defen-  raotwcofniet, 

dant.  •etoffWiahare 

"""*•  ofthatamooot. 

Upon  the  iame 

At  the  trial  the  Plaintiff^  took  four  bills  of  execution.  ^"?  ^?^ 

■^  nt,  the  Defen- 

dant maj  give 

Uie  1st  was  to  the  admission  in  evidence  of  a  record  >»  evidence  the 
of  a  judgment  between  the  same  parties  togetlier  with  ^^j.  ^^  * 
parol  evidence  that  it  was  for  the  same  cause  of  action,  ment  betweon 

the  tame  par- 

lAe  9d  and  3d  bills  cf  sxceptUms  were  to  the  admis-  me  caoie  V 
sion  of  parol  proof  that  the  Defendant  had  an  interest  Jf^« 
in  Lawrason's  two  eighths  of  the  cargo^  after  the  Plain-  of  "diaeretioo' 
tiffs  had  shown  their  written  instructions  to  the  Defpn-  ^ithaCoort^ 
dant  with  hi^  promise  to  obey  them,  his  biUof  lading  of  J^Hi'^y 
the  cai^f  and  his  account  of  sales  of  it  to  jnm  n  de- 

jBUrrer  to  evi- 

Tht  idh  bin  of  exceptions  states  the  whole  evidence  i^^nr  to  eX. 
off^ered  as  well  by  the  Plaintiff^  as  by  the  Defendant,  ^^^  J^ 
and  that  the  Plaintifis  offered  to  demur  to  the  wIioIq  ^'^^ 
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rwKQ    evidence,  bat  the  Defendant  refuged  to  join  in  demnirer 
1^.        and  the  Court  refused  to  compel  him  to  join. 

BLACK. 

E.  I.  Lbe,  for  the  PUmt^  in  error. 


pKtty  deiuoi'i- 

^nk  thefaeu  ^*  '^^^^  record  mentioned  in  the  first  bill  of  exceptions 
whieh  the  o-  was  not  admissible  evidence,  because  it  was  for  a  dif- 
temto'to  "^ ferent  cause  of  action.  The  former  action  was  for  a 
prove;  nor  breach  of  orders,  and  founded  upon  a  disavowal  of  the 
fen  «iiit«di  conduct  of  the  Defendant ;  but  the  present  action  af- 
1017  eTideuee,  firms  his  conduct^and  seeks  for  payment  of  the  balance 
«■  «ttempti  to  due  apon  his  account  of  sales. 

foniiiti  lit  nro- 

miiioM.  2.  The  Court  ought  not  to  have  permitted  the  De- 

Oiw^Wre'  f^**^****  ^  ^^  parol  evidence  to  contradict  the  written 
finiofa  Court  documents  which  proved  the  property  of  the  cargo  to  be 
to  oompd  •  in  the  Plaintift. 

party  CO  joram 
« clemtirrer  to 

evidence,  can  5,  The  Court  ouglit  to  have  coMpelkd  the  Defendant 
M^fo^eK  ^  Jo>n  in  the  demurrer.  3  JM.  Com.  $72,  $7$.  i  Wksh. 
ror?  150,  220.   2  CflH.  555,  STl.  S  Tuckir's  JBladtsione,  372, 

note. 

SwAXir,  contra. 

The  record  and  parol  evidence  were  properly  admit- 
ted, and  the  jury  were  to  decide  whether  it  was  for  the 
same  cause  of  action  as  the  present 

As  to  the  demurrer:  it  does  not  appear  that  the 
whole  evidence  was  stated.  The  Defendant  was  not 
bound  by  any  rule  of  law  to  join  in  the  demurrer,  fior 
was  the  Court  bound  to  compel  him.  It  was  a  matter 
entirely  within  the  discretion  of  the  Conrt. 

March  16tt....ST0RT,  X  delivered  the  opinion,  of  the 
Court  as  follows : 

The  present  action  was  brought  by  the  Plaintitb  in 
error  as  joint  owners  of  the  brig  Active  and  cargo  to 
compel  the  Defendant  who  was  ifta^^ter  of  the  said  bng* 
to  account  for  the  proceeds  of  said  cargo,  which 
was  sold  during  a  voyage  to  the  West  Indies.  Voaiig' 
owned  three  eighths,  Debloiis  flir^e  eighths^  atbd  Lirwra- 
son  Mo  eightiis  of  the  Cargo. 
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AX  tbe  trial  upon  the  general  issue  several  exceptions    toviig 
were  tal^en  by  l^e  Plaintiffs,  whlcli  have  been  argued^        v. 
and  we  are  now  to  pronounce  our  deciBion  respecting    black. 
their  validity.  — .-— — 


The  Defendant  offered  in  evidence  a  record  of  a 
former  suit  betwben  the  same  parties,  in  which  judg- 
ment wa9  i*endered  for  the  Defendant,  suppoi'ted  by 
parol  proof  that  the  former  suit  was  for  the  same  cause 
of  action  as  the  present  suit  The  Plaintiffs  denied  its 
admissibility  under  the  general  issue  f  and  we  are  all  of 
opinion  that  the  objection  cannot  be  supported. 

It  has  been  long  since  established  that  under  non  as'^ 
9W^f9it  the  Defendant  may  give  in  evidence  any  thing 
which  shows  that  no  debt  was  due  at  the  time  when  the 
action  was  commenced,  whether  it  arise  from  an  inhe- 
rent defect  in  the  original  promise  or  a  subsequent  dis* 
charge  .and  satisfaetion.  And  the  precise  point  now  in 
controversy  has  been  adjudged  to  be  completely  within 
the  rule.  If  the  former  judgment  had  been  for  the 
Plaintiff,  there  would  be  no  doubt  that  it  would  have 
extinguiahed  the  demand  j  and  it  is  not  less  conclusive 
because  it  was  for  the  Defendent.  The  controversy  had 
passed  in  rent  judicatam,  and  the  identity  of  the  causes 
of  action  being  once  established,  the  law  would  not  suf- 
fer them  again  to  be  drawn  intx)  question. 

The  second  exception  was  taken  to  the  decision  of 
the  Court  admitting  evidence  to  show  that  the  Defen- 
dant had  a  subintercst  in  that  portion  of  the  joint  cargo 
whicfi  belonged  to  Lawrason — an  interest  which  was 
not  proved  to  have  been  known  to  or  acknowledged  by 
the  other  owners.  And  we  are  all  of  opinion  that  the 
Circuit  Court  erred  in  admitting  that  evidence.  The 
other  owners  had  nothing  to  do  with  any  private  con- 
tract between  Lawrason  and  tlie  Defendant.  Any  right 
of  retainer  which  the  latter  might  have  against  Lawra- 
son CQuld  be  enforced  only  in  an  action  against  Lawra- 
son himself;  but  it  offered  no  legal  defence  to  the  ex- 
press contract  proved  to  have  been  made  with  all  the 
joint  owners.  It  might  have  been  contended  with  as 
much  propriety  tliat  the  Defendant  was  entitled  in  such 
^n  action  to  a  eet  off  of  n  separate  debt  due  from  either 
of  the  owners.   Nor  is  there  any  equity  in  §uch  a  claim 
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irouvo  agamst  the  Piaintiflb.  As  joint  owners  thejr  hsi  a  Uen 
V.        npoo  the  proceeds  for  the  general  balance   betweeri 

BLACK*  them ;  and  had  a  right  to  have  them  applied  in  the  fin^ 
■■  instance  in  dischaif;e  of  the  joint  debts.  Whether,  afiter 
itRnfd  settlement  of  the  accounts  of  tlie  vojage,  any  thii^ 
would  have  been  di^e  to  Lawrason  does  not  appear;  andl 
yet  this  evidence,  adiSitted  as  it  was,  would  have  appli- 
ed the  general  property  to  discharge  his  private  con- 
tractSy  although  the  joint  account  might  have  finally 
tomed  out  against  hink  We  hold  it  a  sound  rulc^  of 
law,  that  a  joint  contract  can  never  be  defeated  by  the 
mere  private  contract  of  an  individual  of  the  concern^ 
to  whom  the  other  parties  dave  confided  no  anthorily 
for  this  purpose.  Our  opinion  on  this  exception  dis* 
poses  also  of  the  third,  which  is  taken  to  parol  evidence 
offered  to  show  the  acknowledgment  of  Lawrason  of  the 
subinterest  of  the  Defendant. 

The  last  exception  is  of  a  novel  character.     The 

PlaintiSis  upon  the  whole  evidenf^e  offered  to  damury 

and  prayed  the  Court  to  compel  the  Defendant  to  joiu 

in  the  demurrer.    The  Court  refused  to  do  this,  and  in 

^  our  opinion  their  refusal  was  perfectly  correct. 

A  demurrer  to  evidence  is  ah  unusual  proce^ing, 
and  is  idlowed  or  detiied  by  tlie  Court  in  the  exerrise  d 
a  sound  discretion  under  all  the  circumstances  of  the 
case.  The  par^  demurriqg  Is  bound  to  admit  as  true, 
not  only  all  the  facts  jn^ved  by  the  evidence  introduced 
by  ttie  other  party,  but  also  all  the  (acts  which  that  evi- 
dence l^ally  may  conduce  to  prove.  It  follows  that  it 
Ought  never  to  be  admitted  ^here  the  party  demuA*ing 
refuses  to  admit  the  facts  which  the  other  side  attempts 
to  prove ;  and  it  would  be  as  little  justifiable  where  he 
offers  contradictory  evidence,  or  attempts  to  establish 
inconsistent  propositions.  In  the  presefit  case  the 
Plaintiffs  admit  that  they  denied  the  whole  defence  of 
the  Defendant,  and  offered  evidence  to  contradict  the 
evidence  by  which  that  defence  was  attempted  to  be  sup- 
ported. There  would  therefore  have  been  tlie  most 
manifest  impropriety  in  acceding  to  the  prayer  of  the 
PlainUffs. 

The  Court  give  no  opinion  whether  a  refusal  to  com- 
pel a  party  to  join  in  a  demurrer  to  evidence  ci^i  in  any 
case  be  assigned  for  error* 
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Ott  Uie  irtiole,  for  the  error  of  the  CircHboart  in  tirinm 

adtnitting  the  evidence  disclosed  nnder  the  second  and  v» 

third  exceptions,  the  judgment  must  be  reversed  and  the  black. 

cause  i-emanded  with  direGtions  to  award  a^Mnuae/ociiu  ■  *,■ 
de  fufve* 

LiviKosrroir,  J. 

I  concur  with  this  Court  in  reversing  the  judgment 
of  the  Circuit  Court,  and  for  the  error  assigned  in  the 
second  exception.  But  1  give  no.  opinion  on  the  refusal 
of  that  Coufl  to  compel  the  Defendant  to  join  in  tlie  de- 
murrer to  evidence  which  was  offered  by  the  Plaintiffs, 
not  because  I  have  any  doubt  of  the  correctness  of  the 
decision  which  a  majority  of  the  judges  have  formed  on 
that  point,  but  because  I  entertain  a  very  strong  oon- 
viction,  and  think  it  my  duty  to  express  it,  that  such 
refusal  can  never  be  the  subject  of  revision  upon  a  writ 
of  error-«-the  contrary  of  which  seems  to  bs  implied  by 
Ihe  opinion  just  read.  Such  applications  must  ever  be 
made  to  the  diBcretion  of  tiie  Court  which  tries  the 
cause,  and  such  Court  will  generally  be  in  a  situation 
to  decide  more  correctly,  havings  all  the  ci|pumstancea 
of  the  case  before  it,  than  an  appellate  tribunal ;  and  if 
it  dhoidd  commit  a  mistake  in  the  exercise  of  its  mere 
discretion  in  refusing  to  compel  a  party  to  join  in  a  de* 
murrer  to  ertdence,  or  in  refusing  to  grant  a  new  trialy 
or  in  refusing  to  continue  a  cause,  or  in  any  other  mat* 
In*  resting  solely  in  discretion,  I  have  no  hesitation  ia 
saying  that  less  mischief  and  injury  will  arise  fk*om 
obliging  parties  now  and  then  to  submit  to  such  incon* 
▼enienbies,  than  to'  open  a  door  to  the  endless  lifigstion 
which  will  be  produced  by  permitting  appeals  in  M  the 
tariety  of  casK*s  of  this  nature  which  must  necessai*ilj 
arise  in  the  progress  of  every  contested  action,  and 
wihich  fai  Great  BMtain  have  never  yet  been  assigned 
fi>r  error. 


JoBirsov,  /•  said  he  did  not  wjsh  it  to  be  nnderstood 
Hiat  a  writ  of  error  wonM  lie  to  a  decision  within  tho^ 
discretion  of  the  Court  below*' 

Stoat,  J.  said  he  did  not  mean  to  be  nnderstood,  ia 
delivering  Ihe  opinion  of  the  Court,  as  stating  that  the 
tvfusal  to  colBpel  ayarty  to  join  ia  demarrw  to  evi-^ 

VOL.  vn-  7$ 


Touiro 
v. 

BIACK. 
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dence  yMm  ground  for  a  writ  of  error.    He  concuned 
in  opinion  with  judge  Livingston. 

MAR8HAXL9  Ch.  J.  On  that  point  the  Court  has  not 
giren  any  opinion.  The  former  opinion^  of  this  Court 
on  the  subject  of  diarretion,  &c.  arr  to  be  considered  as 
law  ;  but  tbey  are  not  to  foe  extended  further. 


1813. 

Mareb    ilth. 


THE  SCHOONER  ANNE 

V. 

THE  UNITED  STATES- 


•4ft8ntf....ToDDf  J» 

THIS  was  an  appeal  from  the  sentence  of  the  Clr- 
n^ed^er  ^^^  Court  for  the  district  of  South  Carolina,  condemn- 
veverMi^  for   iug  the  schooner  Anne  for  violation  of  Vbit  non-inter- 
course law  otMirck  1, 1809.  $  6^  veL  9,  p.  Wt^ 


C.  LsEy  far  the  AppdlanL 


Vint  of  Mib* 

itantial    ftTer> 

mentt. 

A  libel  mott 

ever  wpeeUHj 

•U    the    faeu 

r*^**  hT*^  **  "^^  ^*®^  ***  *'**  ^**  '*  ^^  imperfect  to  warrant 
fern.  ^  sentence  of  condemnation.  It  does  not  state  what 
TheDoo-inter-  kind  of  goods  wer6  taken  on  board  ;  it  merely  say»  cer* 

SSHSuloSf^^  "^■^*^**  prohtbiUd  bg  km.    If  they  were  French 

vHi  in  'force  goods  it  was  iawf ul  to  take  them  on  board.    This  is  a 

1^^^^  penal  prosecution^  and  this  Court  has  decided  at  this 

sd  of  Mai«h,  ^>™  ^^  the  case  of  the  Moppet  ffude  p.  3S9.J  that  the 

1811,  by  virtne  offence  must  be  specially  ^  forth  in  the  libel.    The 

denei^  i^dii-  P'^®  ^f  lading  is  not  stated,  nor  the  time,  so  that  it 

BMiiQntif  Not.  may  be  known  whether  the  act  was  done  while  the  law 

Sd,  isia       ^03  1,1  foiice.    It  does  not  state  whether  the  goods  were 

put  on  board  with  the  knowledge  of  the  owner,  or  with 

the  knowledge  of  the  master,  but  without  naming  either 

the  master  or  the  owncar,  it  says,  in  the  altematiTe,  that 

the  goods  were  put  on  board  witii  the  knowledge  of  the 

owner  or  master.  The  evidence  cannot  core  the  defects 

of  the  libel. 

S.  When  these  goods  were  put  on  board  (between  the 
M  of  February  and  the  Sd  of  March^  1811)  the  act  of 


/   \ 
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March  t,  1809,  was  not  in  force,  unless  bjr  virtue  schoonee 
of  ttie  presBident^s  proclamatioD  of  November  Sd,  1810.     anne 
That. proclamation  is  not  set  forth  in  the  libel,  so  that        v. 
the  act  done  does  not  appear  by  the  libel  to  be  contrary  v.states* 
to  law.    The  libel  ought  to  have  stated  that  France 
had  before  the  2d  of  March^  1811,  so  revoked  her  edicts 
as  that  they  ceased  to  violate  the  neutral  commerce  of 
the  United  States ;  and  that  the  president  had  declared 
it  by  his  proclaination.    This  is  not  like  the  revival  or 
continuance  of  a  law  by  a  law ;  but  when  the  revival  of 
a  law  is  to  depend  upon  a  matter  of  &ct,  the  libel  ought 
to  state  the  fact,  that  the  Court  may  judicially  know 
whether  the  law  be  revived  or  not 

SlTOEY,  J.  This  Court  has  derided  at  this  term  thi^ 
the  act  of  March  1,  1809,  was  in  force  in  February, 
1811. 

• 

C.  Lee.  If  that  point  has  been  decided  it  was  when 
I  was  not  present,  and  shall'  forbear  to  make  any  fur- 
ther observations ;  but  if  it  had  not  been  decidid,  I 
should  have  adduced  the  new  evidence  comuiunicatMt^ 
congress  by  tlie  late  documents  to  show  that  in  MXb, 
1811,  the  Berlin  and  Milan  decrees  were  not  repealed, 
and  that  the  repeal  did  not  take  place  till  the  28th  of 
April. 

John soir,  J*  That  point  was  considered  in  the  case 
of  the  Aarorcu    {Mie  p.  882.^ 

Jones,  conircu 

The  cases  of  the  Eioppet  and  the  Aurm'a  have  settled  . 
all  the  points  in  this  case,  except  the  omission  to  state 
in  the  libel' the  president's  proclamation.    The  Court 
can  take  notice  of  the  law,  and  therefore  can  notice  the 
pi*oclamation  authorized  by  that  law. 

JoHHsoir,  J.    That  point  was  decided  in  the  Airora. 

J^Es.  Then  as  to  the  objections  to  the  form  of  the 
libeir  This  is  not  a  cdse  in  which  the  Appellairf;  could 
plead  not  guilty^  and  put  the  United  States  upon  the 
proof  of  every  iMng  alleged.  But  he  is  to  put  in  his 
claim  upcm  oatif>  like  an  answer  to  a  biU  in  Chancery, 


$n  SUPBBME  COVIT  V.  & 

9«BM!9BE  AH  thai  is  MCeflsary  in  the  Mbel  is  to  atate^  genctdljr^ 

iUnra     the  grounds  on  which  the  forfeiture  is  claimed-    By  re- 

V.       ferring  to  the  law  it  is  made  certain.    It  is  clear»  by 

9«f TATKS*  the  terns  of  the  law  alluded  to  in  the  lihel»  that  the 

II  I  goods  mi»t  have  been  of  British  growth  or  mawifiic* 

^         tine  I  and  such  was  the  proof  in  the  case.    . 

The  doctrines  relative  to  indidaients  at  oaaimi^  ltt« 
^  not  apply  to  the  case. 

MOTtk  16l&.o.MAB8HAIXi  Ck.  J. 

The  sentence  of  the  Circuit  Comt^  in  this  caae  anat 
be  reversed  for  the  defects  in  the  |ibdf  for  the  reasons 
•tat(*d  in  the  case  of  the  IbppeL 

Sentence  reversed,  jand  the  cause  remanded  rmlh  lufof 
to  amend  the  UbtL 


iSlS.  •  ^  THE  UNITED  STATES 

JANUARY  AND  PATTERSON. 


»rf« 


.flb8ent....TonD,  J.  « 

«VH«»  •«(ii.         ERROR  to  the  Circait  Court  for  the  district  of 
^.L'l  Kentucky. 

ven  iwo  boodi 

£S^tf  dif!     "^^^  c^e  ^>^  submitted  to  the  Court  wi&out  argu- 

fi>reot  periods  mcuty  and 
^and  vith  dif- 

a  promiK  hf      DuviiiiXif  J*  delivered  the  opinion  of  the  Court  as 

the  wpennwr  foUowS  : 
to  apply  hi^ 
pcjnikenU  es- 

ciuiTeijtothe     In  this  cause  the  opinion  of  the  Court  is  requirsA  on 
S?  fiTtoSd,  a  wngte  point    The  facts  are  these :  ^ 

although,  tome 

^^  PJJ;       The  supervisor  of  the  revtnne»  for  the  district  of 
fv  iiioiiejooi..(Miis^  in  due  form  9tt  law  iWK>|«|ted  John  ArtinirosiipC' 


f 
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le»r  of  ilie  rerenne  for  the  first  diviskm  of  the  first  sor-  u.  •TA«f» 
rey  of  the  said  district    Arthur,  on  the  25th  day  of       v. 
AogMSty  1797»  together  with  the  Defendants^  his  sureties^  janvabt 
exeriited  a  <bond  to  the  United  States,  in  tlie  penalty  of    &  pat- 
8  4o6o»  with  condition  that  Arthur  should  truly  and   tbbsoit, 

faithfully  execute  and  discharge  ail  the  duties  of  said -*^ 

ofll^  according  to  law.    The  supervisor,  for  greater  se-  iect«i  aiidpwd 
curity  to  the  government,  was  in  the  habit  of  renewing  ^i^'^ 
the  oommission,  and  renewing  the  office  bond ;  and  on  given,  does 
the  23d  day  of  March,  1709,  Arthur  executed  another  J^jtS^StS^ 
bond  to  the  United  States  with  Robert  Patterson  surety,  and  does  not 
in  the  penalty  of  g  6000  with  tliis  condition,  « that  if  the  ""^j^Jj^  ^ 
said  John  Artiiur  has  truly  and  faithfully  executed  and  ^  payments 
dischaiged,  and  shall  continue  truly  and  faithfully  to  ex-  to  the  fint 
ecute  and  discharge,  all  the  duties  of  said  office,  and  ^^' 
shall  also  render  and  settle  his  accounts  according  to 
law,  then  the  obligation  to  be  void,"  &c.  n^ 

Arthur  proceeded  to  make  the  collections,  and  from 
the  commencement  of  his  duty  to  the  SOth  of  June,  1802^ 
was  charged  with  the  coUedion  of  230,584  991-2. 
On  the  settlement  of  his  account  in  the  year  1803, 'he  waa 
in  arrear  S 16481  15 1-2.  and  suits  were  instituted  on 
each  of  the  bonds,  'the  pleadings  were  the  same  in 
both  actions.  There  was  a  plea  of  performance  to 
which  the  PlaintiflTs  reply  and  allege,  as  a  brieach  of  the 
condition,  that  the  Defendants  have  failed  to  collect  and 
pay  over  the  revenue  arising  within  his  district,  &c. 
and  are  in  arrear  to  the  United  States,  &c.  on  which  issue 
was  joined.  Pending  the  suits  Arthur  died;  and  they 
wore  prosecuted  to  judgment  against  the  sureties  only. 

The  supervisor  kept  one  general  account  only  against 
the  collector.  On  the  trial  the  Plaintifis  exhibited,  on 
their  part,  the  general  account  between  them  and  the 
Defendant  on  which  the  balance,  as  beforenvntione<], 
is  i  16,181  15 1-2.  They  also  exhibited  the  balance^ 
appearing  to  be  due  by  terminating  the  accovnt  with  the 
period  when  Arthur  gave  the  second  bond  at  the  time^his 
flrst  commission  was  revoked,  which  was  S  6>483  59 1-2. 

The  Defendants,  to  support  the  issue  on  their  part, 
offered  the  deposition  of  a  witness  who  proved  that 
James  Morrison,  the  hte  su{i>ervi6or  of  the  revenue,  in- 
fiNiii^dbun  that  Arthur  had  paid  a  soAdi^t  sum  to  dMi*- 
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V*  STATES  charge  the  bond  first  giveiiy  and  that  what  he  had 

V.        should  be  so  applied.    After  reading  the  deposition^  the 

JANiTAitT  Plaintiffs  introduced  the  supervisor  himself  to  contra- 

&  PAT-    diet  the  Defendants  witness.     In  bis  testimony  he  ad- 

TERso^.  mits  tliat  the  payments  made  by  Arthur  if  applied  to 

I  ■  the  first  bond  would  discharge  it ;  and  that  be  might 

havp  frequently  told  January  and  others^  that  the  wl  »le 

of  the  bond  would  be  paid  off,  if  the  payments  made  by 

Arthur  were  ap|)it>pnated  exclusively  to  its  discharge^ 

and  that  he  himself  had  entertained  the  opiniun  that 

tliey  ought  to  be  so  applied.  ^  To  repel  the  testimony 

of  the  Aui)ervisor  and  to  support  that  of  their  witness 

the  Defendants  produced  a  clerk  in  the  supervisor's  of- 

^  fice,  who  proved  <•  that  the  Df fendant,  January,  severaf 

<<  times  called  at  the  office  of  the  sup^^rvisor  on  the  sub- 

<<  ject  of  his  bond,  expressed  his^uneadness  about  its 

*<  reiyiining  out  and  his  desire  to  get  it  up.    That  the 

<<  supervisor  assured  him  that  Arthur  had  paid  enough  to 

<<  discharge  that  bond,  and  tliat  he  might  make  himself 

«'  easy ;  but  refused  to  give  up  the  bond  because  he  thou^t 

<<that  such  bonds  ought  to  remain  as  vouchers  in  his 

♦«  office. 

The  Plaintiffs,  on  this  state  of  the  case,  moved  the 
Court  to  instruct  the  jury,  that  the  promise  of  the  su- 
pervisor as  to  the  application  of  the  payments  in  dis- 
charge of  the  bond,  was  not  of  itself  ao  appropria- 
tion of  the  payments,  unless  it  was  foJiowed  by  some 
act  of  appropriation.  The  Court  over^ruled  the  mo- 
tion, and,  at  the  instance  of  the  Ddendants,  instructed 
the  jury  that  if  they  believed  that  the  supervisor  had 
made  the  election  and  promise  as  proven,  it  wad  a  de- 
claration of  bis  election  how  the  payments  made  by 
Artliur  should  be  applied ;  and  that  whether  a  formal 
•  entry,  in  the  books  of  their  appropriation,  correspond- 
■  ing  with  that  election,  were  made  or  not,  waslmmaterial, 
and  that  the  jury  ought*  to  consider  the  application  as 
made. 

To  the  opinion  of  the  Court  thus  given,  the  Plaintilis 
excepted,  and  tliis  Court  must  now  decide  as  to  the  coT" 
rectness  of  tJie  opinion  of  the  Court  below. 

The  law,  with  respect  to<.the  application  of  particaliff 
payments  when  tlie  debtor  owes  distinct  debts^  has  long 
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since  beeif  settled.    The  debtor  has  the  optLpn,  if  he  v.  stat:^ 
thinks  fit  to  exercise  it*  and  may  dii^ect  the  application        v. 
of  any  particular  payment  at  the  time  of  making  it.    If  januajely 
he  neglects,  to  make  the  applicatton^  the  creditor  may    &fat- 
makft  it;  if  he  also  neglects  to  apply  the  payment^  the  Tsitsoir. 
fow  will  make  the  application* 

In  this  case  a  majority  of  the  Court  is  of  opinion 
that  the  rule  adopted  in  ordinary  cases  is  not  applica- 
ble to  a  case  circumstanced  as  this  is ;  ivhere  the  receive 
er  is  a  public  officer  not  interested  in  the  event  of  the 
'suit,  and  who  receives  on  account  of  the  United  States, 
wheve  the  pa]rments  are  indiscriminately  made,  and 
where  diiferent  sureties,  under  dislinct  obligations,  are 
interested.  It  will  be  generally  admitted  that  monies 
arising  due,  and  collected  subsequently  to  the  execution 
of  the  second  bond,  cannot  be  applied  to  the  discharge 
of  the  first  bond,  witfafut  manifest  injury  to  the  surety 
in  the  second  bond :  ^d  \)ice  versa f  justice  between  tiie 
difierent  sureties  can  only  be  done  by  reference  to  the 
collector's  books,-  and  the  evidence  which  they  contain 
may  l|ie  supported  by  parol  testimony,  if  any  in  the 
possession  of  the  parties  interested. 

The  Coart  is  of  opinion  that  the  Circuit  Court  erred 
in  the  opinion  given^  and  that  it  be  reversed. 

Judgment  reversed* 


THE  UNITED  STATES  v.  PATTERSON. 


«958eiil....ToDii,  J. 


181  J. 

March    16tlk 


THIS  was  abo  a  writ  of  error  to  the  Circuit  Courts  a  debtor  of 
for  the  dMrict  of  Kentucky.  sSt^^"!!!^ 

puti  evidenee 

The  case  was  submitted  without  argument,  and  Du-  ,f  ^22iSif^ 
TAUy  /•  delivered  the  opinion  of  the  Uourt,  as  follows :  to  tbe  Iuumm"' 


\ 
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V.  •TATS8     This  case  has  been  conndered  in  comfezioii  nift 
T.        that  against  January  &  Patterson. 

'     SON.  A  suit  was  instituted  on  the  bond  dated  2ad  March# 

■'  1799,  against  Arthur  &  Patterson  ;  and  pending  the 

iLt  ^!rdL^  *^^^  Arthur  died.  The  Defendant  pleaded  perfonasltcfl^ 
^dtodSuitefl  ^  which  the  Plaintiffs  replied,  alleging  as  a  breach  of 
to  eoiiect  Slid' the  condition^  that  tJie^pulations  therein  contained  had 
nerl^whwi'rel  "^*  '*®®"  performed,  and  that  the  Defendant  was  in  ar- 
eeivH,  to  the  rear  to  the  Plaintiffs,  the  sum  ^f  S  16481  15  1-5^  &ei 
w€dk  or  aa<^  qjj  ^hieh  issue  was  joined* 

wMor  tn  flc-      ^  •* 

eoant  with  the 

United  States,  The  evidence,  exhibited  in  the  suit  against  Janiisiy 
lo'mehr^^it  '^  Patterson,  was  produced  in  this  case.  On  the  trial 
oBtU'tjie  mo-  the  Defendant  took  several  exceptions,  bat  not  having 
Sm  C^B*!^*  •PP^^cd,  they  are  not  open  to  examination. 

^blie  officer 

sLtM  Jlitiu^  '^^^  Plaintiffs  also  took  an  exception  to  the  allow* 
to  T«eeive  it.  ancc  of  a  Credit  to  the  Defendant.  The  supervisor  had 
itibeingintiie  received  the  evidence  of  ^  number  of  outstanding  debts 
IjJSrt  <J^a^.  ^»®  ^  Artliur,  which  he  undertook  to  coJJecf,  and  pro- 
ton who  at  mlsed  to  apply  the  proceeds  to  Arthur's  credit.  Among 
^ SSi****"  ^^™  ^^  ^^®  y^wA  of  Beelor  &  Moore,  which  was 
■were  pot  into  sued ;  at  the  trial  of  this  suit,  it  appeared  that  the 
yt  hands  for  amountof  that  bond  had  actually  come  into  the  bands  of 
%  pabTie  offi?*  the  agent  of  the  person  who  had  been  supervisor;  but  that 
cer  of  the  ofBco  being  extinct,  it  was  contended  on  the  part  o^  Ae 
e^^lo^  United  States, that  thepayment  coul^  not  be  considered  as 
oeire  debts  a  payment  to  government  The  Court  was  of  a  different 
^^sSte^  ^P*"i«n>  and  instructed  the  jury  accordingly ;  to  which 
hut  whose  of-  opinion  of  the  Court,  an  exception  was  taken,  and  a 

Sec  heome     lyritof  CITOr  prOSCCUted. 
extnot  hefore  ^       ■    -     * 

the  monef 

was  rceeired  This  Court  is  of  Opinion,  th^it  the  Circuit  Court  cr- 
uTn^SSiiit^^J  in  the  decision  thus  made.  The  reception  of  llo 
to  entiue  such  outstanding Hebts  by  the  supervisor,  for  the  purpose  of 
m^in^M.  having  suits  commenced  for  the  recovery  of  them,  was 
ooantwidithean  accommodation  to  the  Defendant*  who  could  not  be 
g^^^Statea  jnsfly  entitled  to  credit  until  the  money  wwin  the  hands 
of  some  public  officer  authorized  to  receive  it 

Jfudgmtnt  reversed. 
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LIVINGSTON  V.  DORGENOIS.  is  IS. 

Feb.        18th. 


M»ent^.ht<rviasTois,  J.  and  Todd,  J. 

I 

THIS  was  a  writ  of  error  to  the  District  Cotirtof  A  writ  of  er- 
tlie  United  States  for  the  District  of  Orieans,  in  a  suit  Ztt'Ti  !^r 
iNrought  in  that  Courts  h]r  Edward  Livingston  against  ot' the  Court' 
F.  I.  Le  Bretim  Dorgenois  marshal  of  the  territory  of  ^***^^^^r 
Orleans^  according  to  the  forms  of  the  civil  law  as  es  ings^finaUj' 
tablished  in  that  territory.  upon  aomi* 

"  knofthe  at' 

torn'^y  for  tlie 

The  petition  of  E«  Livingston  stated^  ^hat  one  John  United  suto^ 
Oravier,  on  the  SOthof  April,  1803,  l¥as  an  inhabitant  jjljj^^^^'^j^ 
of  the  province  of  Louisiana;  that  he  was  the,  owner  nked  states  * 
and  possf  ssor  of  a  plantation  or  parcel  of  land  adjoin-  *^  "?  Py 
iiig,  and  next  above  the  city  of  New  Orleans,    and ^JI^rtwMi a- 
bounded  in  front  on  tiie  river  Mississippi,  which  had  ward  a  inap- 
been  uninterroptedly  owned  and  possessed  by  himself,  S^^^t^re'oT 
and  those  under  whom  he  claimed,  for  upwards  of  eighty  aproeedndo. 
years.    That  the  said  plantation  or  parcel  of  land  had 
then,  to  wit,  on  the  said  50th  day  of  April,  and  long 
before,  been  greatly  increased  by  the  alluvion  of  the 
said  riter,  which  had  always,  from  the  Sf^veral  periods 
of  its  increase,  been  considered,  possessed,  and  law- 
fully held,  as  parcel  of  the  said  tract  of  land,  by  the 
said  Gravier  and  those  under  whoni  he  held. 

That  the  mayor,  aldermen,  and  inhabitants  of  th6 
City  of  New  Orieans  having,  under  some  pretenc-*  of 
title  to  the  said  alluvion,  or  to  a  servitude  therein,  com- 
mitted divers  trespasses  on  the  said  land,  the  said  John 
Gravier  filed  his  petition  In  tlie  Superior  Court  of  the 
territory  of  Orieans,  being  a  Court  of  competent  juris^ 
diction,  and  from  whose  judgment  there  is  no  appeal, 
praying  for  an  injunction  against  the  said  trespa«iscs^ 
and  that  he  might  be  quieted  in  the  possession  of  the 
said  land.  And  that  such  proceedings  were  had,  in  the 
said  Court,  on  the  said  petition,  that  it  was  finally  ad- 
judged and  decreed,  that  the  said  John  Gravier  should 
be  quieted  in  his  lawful  enjoyment  of  the  said  alluvion  # 
and  that  an  injunction,  before  granted,  should  be  made 
perpetual,  which  judgment  was  carried  into  ellbcution. 
Aft  r  which,  the  petitioner  (Livingston)  took  possession^ 
VOL.  ^IL  74 
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jLiviKGs*  under  Gravier^  of  the  property  in  question,  wbidi  be 
TON^      held  as  the  legal  owner  in  fee»  by  virtue  of  sundry  cofr- 
V.        yeyances  from  Gravier^  and  oUiers  who  legally  held 
noROE-    under  ham;  and  that  the  possession  of  Gravier*  in  wfaidi 
HOIS,      he  was  quieted  by  the  said  decree^  was  Ictgally  and  un- 
interruptedly transmitted  to  the  petitioner^  Livingston^ 
and  that  he  held  the  same  untii  ihe  96th  of  Januarjy 
1808,  when  he  was  forcibly  dispossessed  by  the  De- 
fendant* the  marslial  of  the  district  of  Orlsaas^  wbn 
still  retains  the  possession  thereof,  contrary  to  lair* 

The  petitioner  then  prays  that,  in  the  first  HifltanfiSy 
without  prejudice  to  his  further  claims,  he  may  be  re- 
stored to  the  possession  of  which  he  has  been  illegally 
deprived,  and  may  have  such  further  aad  other  rdkC 
OS  the  nature  of  his  case  may  require. 

To  this  petition  the  Defendant  answered,  and  plead- 
ed in  bar,  that  before  and  on  the  25th  of  January,  1808, 
be  was  marshal  of  the  district  of  Orieans,  and  ia  Ui 
official  capacity  received  frdro  the  president  of  the  Unit- 
ed Stales,  an  instruction  or  mandate,  ts  remove  from 
the  lands  in  question,  all  such  persons  as  sbouVl  he 
found  thereon,  and  who  should  have  taken  poBseasfain 
thereof,  or  settled  thereon  since  the  3d  of  March,  1807* 
which  instruction  or  mandate  was  communicated  to  tite 
Defendant  officially,  by  the  diaection  of  the  President  of 
tlie  United  States,  in  a  letter  written  by  James  Madi- 
son, then  secretary  of  state,  which  letter  is  Jn  the 
words  and  figures  following,  viz. 


'<  SIR, 


«  DepartvMiU  oj  State,  JVto*  30, 1807. 


^  In  pursuance  of  the  provisions  of  tlie  act  of  Con- 
gresst  <<.to  prevent  settlements  on  lands  ceded  to  the 
<•  United  States,  until  authorized  by  law,''  I  am  di- 
rected by  the  president  to  instruct  you  to  remove  imme- 
diately from  the  land  known  and  called  by  the  name  of 
the  Batture,  in  fin>nt  of  the  suburb  St  Mary,  of  the 
city  of  New  Orleans,  which  was  ceded  to  the  United 
SUtes  by  the  treaty  with  France,  and  the  settlement  el 
which  has  not  been  aulhoriaed  by  any  law  of  the  Uait^ 
ed  Statli,  alt  persons  who  sliall  be  found  on  ihe  aamoy 
|md  yAo  sh«dl  have,  taken  possession  or  settled  tberoan 
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thicellie  8d  day  of  March,  in  the  year  1807.  Sliould  any  iTrnrct- 
M  be  neiGeMary  you  will  call  for  the  asBJMtance  of  tUt      toiv 
^od  cittasens  of  the  diirtriety  as  the  passe  ecftintnha,  ar       r, 
civil  pd^wbr  of  the  lerrttory.  vougis- 


I  have  the  honour  to  be^ 

Very  respectfully,  sir. 

Tour  obedient  servant 

JAMES  MADISON. 

M  FroMis  Joseph  Lt  Breton  Dargenois,  Esq. 
marshal  of  the  (Means  territory  J* 

And  that  tke  Dlefendant  did  accordingly,  on  the  said 
25tb  day  of  January,  as  marshal  as  fdbresaid,  and  in 
obedience  to  the  said  instruction  or  mandate  of  the  pre- 
sideiitt  remind  the  Plaintiff*  and  his  servants  from  the 
Uttids  aforesaid,  the  same  having  been  taken  possession 
of  by  the  VhkMS  since  the  5d  of  March,  1807,  which 
said  removal  is  the  samr,  which  the  Plaintiff  has  set 
toiftYk  in  Ms  peQtion,  and  this  he  is  ready  to  verify,  &c« 

To  this  plea  there  was  a  general  demurrer  and  join- 
der; but  upon  the  day  assigned  for  the  argument, 
^*  Tully  Robinson,  esq.  attorney  for  the  United  States, 
<^  mo'ved  the  Court  that  the  proceedings  be  stayed,  up<m 
^  a  suggestion  that  the  suit  is  fictitious  and  collusive ; 
<^that  the  Defendant  is  entirely  uninterested  in  the 
<«  cause,  not  huving  (though  impliedly  admitting  by  the 
^  pleadings  that  he  has)  any  right  of  propf  rty  or  pos- 
<»  session  In  the  tract  or  parcel  of  land  caned  the  Bat* 
^  ture,  but  that  the  said  sttit  is  carried  on  for  the  sote 
<<  purpose  of  affecting  the  interest  of  a  tliird  party,  to 
M  wit,  of  tke  United  States,  and  of  obtaining  the  pos- 
*  session  fMt  thefn4'*  Whereupon  sundry  documents 
vMFe  filed  i«i  suppoit  of  ^e  suggestion,  and  against  it ; 
ind  the  Plaintiff  oftred  to  consent  that  the  United 
States  should  iftteiroene  nt  tike  cause,  but  the  counsel 
With  the  tfRxmiey  for  the  United  States  replied  that  the 
off^r  cc^irfd  not  be  accepted,  because  the  United  States 
eOAttf  not  be  made  l^efendants  m  any  cas^.  The  mur- 
tion  of  the  attorney  for  the  United  States  was  fhereupon 
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UTnros-  argoedy  tnd  the  Court  having  taken  time  to  coasite, 

7011      and  having  also  granted  a  re^hearing,  ultimately  de- 

V.        creed  that  the  proceedings  alMiuid  be  «  Jinalbf  stayed  f^ 

BORGS-  wiiereupon  the  Plaintiff  sued  out  his  writ  of  error  to 
S018.      the  Supreme  Court  of  tiie  United  States. 

P.  B*  Ikpnyj&rihs  Fkdntiff^  in  error,  contended^ 

i.  That  the  suggestion  of  the  district  attorney  ongbt 
pot  to  hare  been  received  to  stay  the  ~         ^' 


t.  That  ttie  rights  of  the  United  States  (if  they  had 
any)  could  not  hare  been  injured  by  a  decision  in  tUs 
pise* 

3.  That  to  protect  the  interest  of  the  United  States, 
diey  had  a  clear  adequate  remedy  by  inkrveiUimh  tf 
known  and  used  in  the  civil  law* 

1.  A  proceeding  so  novel  and  extlraordinarfy  and  «^ 
pregnant  with  mischievous  consequences^  oogbt  to  be 
supported  by  clear  law,  or  decided  usage  and  practice. 

tf  proceedings  are  to  be  stayed  at  the  mere  suggestion 
of  interest  in  the  United  States,  it  will  be  in  the  power 
of  the  district  attorney^  at  any  time^  to  stay  proceed* 
ings  in  any  -cause  by  such  a  suggestion. 

There  is  neither  statute  law  nor  practice  to  justify 
such  a  proceedingt  nor  can  it  )ie  sustained  by  analogy 
to  those  cases  in  which  Courts  of  law  Jiave  sometimes 
stayed  the  proceedings  at  the  suggestion  of  a  third  par- 
ty. There  is  no  case  in  which  they  have  been  stayed 
ppon  tlie  mere  allegation  of  the  interest  of  such  parlyf  or 
upon  the  mere  suggestion  of  collusion. 

It  is  only  in  cases  where  the  testimony  leads  to  inde- 
cency,  and  is  coa^  hanos  mores  ;  or  where  the  peace  of 
families^  and  the  happiness  and  reputation  of  indivi* 
dua's  are.  put  to  hazard  by  ac(;ions  founded  upon  wagers 
made  by  indifferent  persons,  and  where  the  injured 
pai*ty  livouifi  be  without  remedy  f  that  the  Cottrt  will  in- 
terfere to  stay  proceedings*  as  in  the  case  of  Oa  Costa 
V.  Jones,  Cov:f.  7^»  an4  Cox  v.  PhUfifS.  Cs.  TUssi^t 
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Here  it  is  a  mere  suggestion  of  property  in  tbe  United  xiTnroi 
States,  who^  if  tliey  have  any  right,  Mtve  a  pemedy.      ton 
That  rights  if  any^  cannot  be  affected  by  this  soft.  v. 

DO&GE* 

2«  The  question  before  the  Court  upon  the  demulrer  irois. 
is,  was  the  Defendant  justified  in  removing  the  Plaintiff*——— 
irom  his  possession  ?  If  he  was  not^  the  Plaintiff  is  en- 
titled to  restoration  to  his  possession  with  damages,  hot 
the  right  of  the  United  States  is  not  affected.  If  the 
Defendant  was  justified,  then  there  is  an  end  of  the 
Plaintiff's  cases-'  The  judgment  in  this  case  cannot  be 
fpiven  in  evidence  against  the  United  States.  It  is  rt$ 
fnUr  almucta. 

If  this  «<  iuggestien**  prevails,  the  Plaintiff  is  ruin* 
adf  because  tbe  United  States  are  not  suable^  and  he  has 
no  redress,  however  ille^  the  conduct  of  the  officer  who 
removed  him. 

Whenever  tbe  United  States  have  a  rights  they  most 
.prosecute  for  the  recovery  of  it.  There  is  no  obstacle 
in  the  way.  It  is  every  days  practice.  In  a  case  of 
trover  for  a  ship  between  individuals,  the  United  States 
would  not  be  permitted  to  stay  proceedings  upon  a  sug- 
gestion that  the  suit  was  collusive — that  neither  of  die 
parties  had  possession  or  property  in  the  ship,  but  that 
she  was  forfeited  to  the  United  States. 

• 

S.  But  the  United  Staites  had  a  clear  adequate  remedy 
to  protect  their  rights  by  interceniionf  as  known  and  * 
used  in  the  civil  law.  In  2  Domat  676,  the  proceeding 
by  intervention  is  defined.  The  petition  of  intervention 
ought  to  set  out  the  interest  of  the  party,  with  his 
proofs ;  the  parties  litigant  are  called  upon  to  answer ; 
and  tlie  party  intervening  is  considered  as  Plaintiff. 
This  is  what  the  Plaintiff  offered  to  permit  the  United  , 
States  to  do,  but  they  refused,  «  keatm  Ae  United 
*^  States  cndd  riot  he  made  Befrndant  f'  whereas  the  pro«  * 
cess  of  intervention  would  have  made  ttiem  Plaintiff. 
But  tbe  reason  is  obvious;  intervention  would  have 
obliged  them  to  shew  and  establish  their  title ;  which 
they  could  not  do,  and  therefore  they  resorted  to  this 
oxtraordinary  mode  of  suggeeticn  for  the  purpose  of 
MTQ^ing  a  jadicial  investjgatioii  of  their  right. 


dsa 


SUPREME  COURT  U.  & 


uymoB*      The  consequences  of  suck  a  proceedion^  if  soyporU 
TOW      ed»  are  too  serious  aad  i^uiog  not  to  be  perceivoi  by 
T«        tbe  Court* 

Koftf.      '  Pi2fjK»ET9  Mlamtfi  .Omtsral, 

Stated  tbat  he  did  not  appear  for  tbe  United  States^  nor 
forDor^nois.  Tbe  writoferroris  not  against  DargeauiSf 
but  against  tbe  United  States.  Y^  no  citation  bad  been 
serv^  on  tbe  United  States  or  their  attomej.  Heappeared 
mamieusannetf  and  objected  to  tbe  Conrt^  bearing  ex 
ptrte  lAdavits  te  prove  tbe  valne  of  tbe  ORitter  ki  dispsta 
to  be  more  tlian  2^000  dollars ;  but  tiu  Court  {mr-nkikii 
cbjection,  and  heard  the  t^fidaviU. 

On  a  subseqtNsnt  day,  he  stated  that  be  sbonM  conlbie 
bis  argument  to  two  ^estions. 

1.  Has  this  Court  any  jurisdiction  of  the  cause  7  Is 
it  before  tliem  ?  and 

2d.  How  shall  it  be  disposed  of? 

1.  The  cause  is  not  be^re  tUs  Court  Ite  writ  of 
error  has  issued  improvidently.  There  is  no  autltority 
nor  precedent  for  a  writ  of  error  in  such  i|  proceeding; 
It  is  not  a  judgment!  -^*d  *  ^"^^^  ^'  error  at  comnion 
laWy  as  well  as  bj  statute,  \it»  only  to  a  final  judgoicnti 
This  was  not  a  iSnal  judgmettt ;  fer  the  com^aint  is, 
that  the  Court  below  refused  to  pronounce  a  ina)  judg- 
ment. This  proceeding  19  not  between  tbe  parties  to 
the  suit,  it  was  equaBy  adverse  to  Dorgenois  as  to  U- 
vingstom  It  is  not  defended  by  Dorgenois.  He  oppos- 
ed tbe  motion,  and  had  as  good  a  ri^t  to  do  so  as  Li- 
vingston. He  had  a  right  to  go  on  and  get  judgment 
for  his  costs,  if  the  law  was  on  bis  side.  If  the  motion 
ot  the  district  attorney  had  ftuled,  Dorgenois  coidd  not 
have  had  a  writ  of  error.  Vor  could  the  United  States. 
No  person  who  is  not  a  party  or  privj^  canr  have  a  writ 
of  error,  if  it  be  a  right,  it  ought  to  be  reciprocal. 
Them  are  no  antboritiMt  directiy  in  pointy  because  the 
case  must  be  rare  1  bat  in  analegmis  cases  no  writ  of 
error  lies.  Tbe  prayer  for  the  beneAt  of  ckrgy,  whid| 
intervenes  and  prevents  flie  aMaindsri  pvodnpea  a 
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fltegr  frf  ilie  proceedings ;  yet  no  writ  of  ^mr  Ite^  b^  iiiffiHQ 
cause  it  was  no  judgment    The  .only  remedy  is  a  cerU^      «mv 
muri  to  Mag  the  case  into  the  crown  offioe.   Cro.  El.        v. 
M9b    lan^scoH.    9  Vinpr,  we,  pL  ^  id.  480^  pt  15.   bobob 
So  in  the  citse  of  recusanci/f  where  the  convicttoo  is  by     kois. 
proclamation,  error  will  not  lie^  because  there  was  no  ■   ■ 
hiJgiiM  111     So  in  the  ctee  of  prohikitian,  error  will  not 
IIB'  fin*  refusing  a  prohibition^  consequently  it  will  not 
lie  on  the  granting  it    There  is  a  strong  analogy  be* 
tween  that  case  and  the  presentf  which  is  in  the  nature 
of  a  prohibition*    1  8alk.  236.    So  tiie  refusal  to  grant 
m  new  trialf  or  to  continue .  a  cause^  &c,  are  not  the 
ground  of  a  writ  of  error.    1  Henmingf  2i2.  4  CroMch, 
BM.    2  Bhmey,  60,  95.    6  BaU,  03S. 

S.  Bnt  if  this  Court  is  in  possession  of  tl^  cause,  and 
if  the  merits  of  Oie  case  are  against  the  Plaintiff^  the 
Court  can  have  no  motive  to  interfere,  or  to  reverse  the 
proceedings* 

The  Plaintiff  never  could  be  entitled  to  recover.  He 
broughl;  his  action  18  months  after  the  cause  of  action 
nocrnsd ;  and  the  general  rule  of  the  civil  law  is,  that 
it  must  be  prosecuted  within  one  year  if  the  sole  ground 
of  action  be  the  unlawful  force.  There  is  only  one  ex- 
ception, which  is  where  the  Defendant  continues  in  the 
possession  thus  unlawfully  and  forcibly  acquired.  If  the 
l»rce  be  removed  within  the  year,  the  action  must  be 
krovght  widun  the  year.  The  action  in  the  civil  law  is 
called  tnitrdietum  unde  vu  L.  i.  ff.  d.  tit  dtvietvi  ar* 
maku  2  PolAter,  lOS*  Of  poiumon  andpre9cription,  c. 
6,  $  2  ^  5.  7  Potikiff's  posUiumom  works,  258,  259,  c. 
IS,  art  8. 

The  Pliantiff's  own  case  shows,  that  the  force  was 
more  than  a  year  before  his  suit,  and  was  discontinued 
within  the  year.  The  Defendant  was  not  in  possession 
when  the  suit  was  brought  But  it  is  said  that  the  li- 
laitaitbn  ought  to  have  been  pleaded,  by  analogy  to  the 
oommon  law.  At  common  law  it  was  first  decided,  that 
if  it  appeared  by  the  Plaintlff^s  decJaration,  that  his  . 
claim  was  within  the  statute  of  limitations,  it  need  not 
bepleoded. 

Afterwards  it  was  held  necessary  to  plead  it,  that  the 
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ti^nonto-  VUiaM  ivight  hare  notice,  and  reply  tin  exeifliour. 

Toiv      But  in  the  citO  law  there  are  no  exceptions.    It  is  mft 

V.        necessary  to  plead  the  limitation.    If  Dorgenois  did 

90BOS- .  not  take  adrantage  of  the  limitation  in  bis  favor,  it  ii 

vou.      evidence  of  collusion. 


But  without  insisting  on  this  dpfence,  the  justifieation 
Set  up  by  the  Defendant  is  sufficient  This  Court  will 
look  into  it  to  support  the  proceedings,  but  not  to  reverse 
them. 

The  plea  sets  up  the  act  of  Congress,  and  the  order 
of  the  president  Every  government  causes  its  r^hU 
to  be  protected  in  the  same  way.  In  every  republic  ws 
find  the  same.  It  was  so  in  Romey  Sparta,  Athrns, 
&C.  The  act  of  congress  was  indispensible.  ,ItB  sole 
object  was  to  guard  against  intrusions-^to  preserve  the 
statu*  qt».  The  president  is  to  exercise  a  judicial  powef 
in  deciding  whether  it  be  a  case  in  which  he  was  to  ex* 
ecute  the  law.  Wherever  be  was  of  opinion  that  the 
lands  had  been  ceded  to  the  United  States,  and  i^at  the 
settlement  thereof  had  not  been  authonzed  by  any  law 
of  the  United  States,  and  that  a  person  had  settled 
thereon  since  the  5d  of  March,  1807,  it  was  his  duty 
to  execute  the  law.  The  instructions  to  the  marshtil 
stated,  that  the  lands  had  been  ceded  to  the  United 
States,  and  that  the  settlement  thrreof  had  not  been 
authorized  by  any  law  of  the  United  States,  but  did  not 
state  the  fact  that  there  had  been  an  intrusion  into  those 
lands  since  (he  Sd  of  March,  1S07.  The  pr^idait 
might  have  had  an  inquest  to  ascei-tain  that  fact,  but  he 
was  not  bound  to  do  so.  He  left  that  fact  to  be  decided 
by  the  marshal*  who  found  that  there  had  been  such  an 
intrusion.  If  the  president  had  jurisdiction  to  issue  the 
warrant,  the  marshal  was  justifiinl  in  obeying  it,  whe- 
ther the  president  decided  right  or  wrong.  If  on  the 
face  of  the  warrant  the  juHsdiction  bo  asserted,  al- 
tliough/otoly  asserted,  he  is  bound  to  obey.  He  can- 
not say  that  the  president  has  over-stepped  his  autiio- 
ritv.  The  contrary  doctrine  would  make  the  inferior 
tlie  appellate  tribunal.  He  is  only  to  look  to  his  pre* 
cept  He  couM  not  inquire  whether  the  United  Stat<« 
had  title  or  not  The  prpsident  could  not  execute  tlie 
law  personally*    He  must  act  by  inferior  agents.   An 


FEBR0ART  TERM  IMS.  Si$ 

qKcer  who  has  an  exemtion^  on  tb^'  face  of  which  all  xitikq«- 
appears  rights  isjustified.  '  ton 

Bttt  another  ground  of  objoction  to  the  just*fication  dorge- 
189  that  the  warrant  does  not  state  that  th^'  intrusion  Hois, 
was  since  the  act.  The  president  had  a  right  to  in- 
quire,  or  to  substitute  an  agent  to  make  the  inquiry. 
But  the  justification  states  the  fact,  that  the  lands  were 
ceded  to  the  United  States,  and  that  the  Plaintiff  haid 
intruded  since  the  act.  If  the  marshal  were  not  com- 
petent to  ascertain  that  fact,  yet  it  appears  from  the 
other  proceedings.  If  Oravier's  possession  be  Livings- 
ton's  possession,  then  the  fiact  is  stated,  that  Gravier^s 
possession  was  since  the  act. 

It  is  immaterial  whether  the  United  States  had  title 
or  not.  If  the  president  had  authority  to  decide,  his 
decision  is  conclusive  as  to  the  officer.  It  differs  from 
a  common  case  where  a  man  cannot  delegate  an  autho-  > 
i-ity  further  than  he  has  title.  Independent  of  the  ques- 
tion of  title,  the  act  of  congress  has  given  the  presi- 
dent a  judicial  authority  to  ascertain  facts^  and  to  issue 
his  warrant  thereon. 

Another  objection  to  the  Plaintiff's  claim  is,  that  the 
United  States  are  not  suable.  The  judgment  would 
have  been  nominally  against  the  marshal,  but  would 
have  affected  the  title  of  the  United  States.  The  exe« 
cution,  upon  the  judgment  in  an  action  of  ifUerdidiufn 
tmde  vif  is  conclusive  as  to  the  possession.  If  the  agents 
of  government  may  be  sued,  all  its  rights  may  be  sub- 
jected to  judicial  cognizance.  The  non-suability  of  go- 
vernment prevents  the  judicial  decision  directly  on  the 
property  or  rightg  of  the  government  so  as  to  affect  per* 
manenfly  the  interests  of  the  United  States.  A  con« 
trary  doctrine  would  be  inconsistent  with  sovereignty. 
There  are  cases  of  forfeiture,  &r.  where  the  United 
States  are  Plaintiffli,  and  there  may  be  cases  in  which 
they  may  authorize  suits  to  be  brought  against  thero« 
selves. 

It  is  immaterial  whether  flie  United  States  show  their 
title  or  not  It  is  sufficient  if  it  be  set  up ;  or  if  that 
question  be  necessarily  in  contest  That  the  right-  of 
the  Unite^l  States  was  in  contest  appears  from  the  pre* 

voL.Tn.  rs 
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iivofos-  sidetif s  meaaage  to  congresst  commaiiicating  his  pro- 
TOir       ceedings  relative  to  the  batture,  which  the  Plaintiff 
1^.        has  produced  in  evidence* 

DOftOB- 

Noiflu.  The  case  has  been  thus  far  considered^  on  the  suppo- 
————*- sition  that  the  plea  of  justiflcation  by  the  marshal  is 
a  /p>od  defence  in  law.  But  if  it  be  an  imperfect  de- 
fence,  will  this  Court  send  the  cause  back  to  be  naked 
by  such  a  defence,  or  to  be  abandoned  or  betrayed  7  It 
Is  ciear  Uiat  the  United  States  claim  title,  and  this  Court 
will  take  care  of  the  interest  of  the  United  States. 

It  is  said  that  the  Plaintiff  was  willing  that  the  Unit- 
ed States  should  iiUervcne.  But  who  has  authority  to 
intervene,  and  submit  the  rights  of  the  United  States  to 
judicial  investigation  7  The  president  had  no  such  ri|^t. 
But  if  they,  were  to  intervene,  it  must  be  aa  auxiliary 
either  to  the  Plaintiff  or  the  Defendant  The  judge 
wa9  therefore  driven  to  stay  the  proceedings.  He  could 
not  compel  the  Defendant  to  amend  his  defence*  The 
government  could  not  intervene  aa  an  individual  may. 
It  cannot  aubmit  its  rights  aa  Defendant.  Pro\ia\ily  the 
imperial  code  provided  for  the  protection  of  the  impe- 
rial rights.  By  analogy  the  United  States  ought  to 
have  the  same  privilege.  If  the  defence  be  not  go6d, 
there  is  no  remedy  for  the  United  States  but  to  stay  the 
proceedings. 

Every  Court  has  such  a  discretion  to  stay  proceed- 
ings when  the  feelings,  &c.  of  third  persons,  are 
injured ;  a  fortiori  where  the  interests  of  the  United 
States  are  concerned,  even  in  cases  where  there  is  no 
collusion.  But  where  there  is  collusion^  the  right  is 
unquestionable* 

If  this  Court  should  reverse  the  decision  of  the  judge, 
,  it  can  only  send  the  case  back  with  directions  to  pro- 
ceed in  the  cause. 

Habpbb,  inrtphi,  observed. 

That  he  should  be  alarmed  for  himself  and  for  his  felbw 
citizens  of  the  United  States,  if  it  could  be  auppdsed 
neceasary  to  reply  to  many  of  the  positiona  advanced 
by  the  attorney  general.    They  find  ibsSf  refutatioiiy 
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not  only  in  the  universal  understanding  of  the  countryi  xiTures* 
but  in  the  heart  Kit  every  person  who  hears  them.  tok 

This  case  has  no  analogy  to  that  of  CoXf  where  the  doboe- 
sttit  was  only  a  pretext  to  intermeddle  with  the  do-     m>is« 
mestic  concerns  of  tbird  persons,  and  to  harrow   up  ■ 
their  fedings. 

The  goTemment  of  the  United  States  has  no  greater 
right  to  stay  the  proceedings  in  a  suit  between  third 
persons,  than  any  other  individual ;  and  no^ndividual 
can  stay  the  proceedings  in  such  cases  upov  the  more 
suggestion  of  interrst  or  collusion,  without  becoming  a 
party  to  the  suit.  It  is  true  that  the  United  States  can* 
not  be  brought  into  Court  as  Defendant  in  all  cases ; 
but  shall  it  therefore  come  when  it  pleases,  and  inter- 
fere in  private  concerns  ?  It  is  sufficient  that  it  can 
seize  what  it  pleases,  and  hold  what  it  seizes,  without 
being  compellable  to  account  But  it  is  the  only  civUix,' 
ed  government  that  refuses  to  submit  its  rights  to  jodi- 
eial  decision. 

The  question  of  collusion,  being  a  question  of  fact 
only,  he  rested  upon  the  argument  of  the  Appellant  as 
contained  in  his  printed  statement  of  the  case. 

The  action  interdictum  uride  vi,  is  a  possessory  ac- 
tion only ;  and  the  only  question  is  the  forcible  eniry, 
ftnd  its  legality.  The  title  does  not  come  in  question. 
The  only  question  is  concerning  the  force  and  the  da- 
mages. It  was  the  only  action  he  could  have  brought 
If  there  had  been  a  question  of  title,  he  might  have  had 
the  actio  utilU  with  his  possessory  action.  Jf  the  Unit* 
ed  States  had  an  interest,  it  ought  to  have  been  shewn. 
In  the  case  of  thedirect  taxes,  president  Washinotoit  did 
not  think  that  the  dignity  of  the  United  States  forbade 
a  judicial  investigation.  He  directed  a  case  to  be  made 
and  argued  at  the  expense  of  the  United  States. 

But  the  defence  of  the  Appellee  is  wholly  untenable. 
It  is  no  justification.  Tlie  warrant  of  the  president  is 
not  authorized  by  the  act  of  congress,  (March  Sd,  1807, 
vol.  8,  p.  317.)  The  party  to  be  ousted  under  the  au- 
thoi-ity  of  that  law  must  be  one  who  had  taken  posses- 
sion since  tlie  3d  of  March,  1807.    It  does  not  apply  to 
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[LiTiKGf*  one  who  had  reetioti  peaceable  poaeesBion  from  one  wHo 
TON       was  in  peaceable  possession  before  and  on  thai;  day.  lis 
T.        object  was  to  prevent  intm^um  by  strangers  into  the 
OOBGC*    rocan^  lands  ceded  by  the  treaty,    it  means  an  original 
vois.      iaJAngf  not  receiving  a  dtrivoHve  possession.    It  must 
■  ■  appear  also  that  these  lands  were  ceded*    But  they  were 

not  ceded*  The  cession  was  only  of  vacant  lands.  But 
the  estate  to  which  this  a&uvion  >bad  accrued,  was  in 
possession  of  Gravier  at  the  time  of  the  treaty,  and 
bad  been  in  his  possession,  and  in  that  of  those  under 
whom  he  claimed,  for  more  than  80  years.  The  aOu- 
Tion  had  been  judictdly  decideil  to  be  the  private  pro- 
^  perty  of  Gravier  by  a  competent  tribunal,  whose  deci- 
sion was  conclusive. 

But  there  is  another  fatal  objection  to  the  defencei 
which  is,  that  the  act  of  1807  did  not  apply  to  any 
claims  under  French  or  Spanish  grants*  until  the  board 
of  commissioners  appointed  by  virtue  of  the  act  <tf  con- 
gress of  1805,  ToL  7,  p.  291,  395,  §  4,  should  have  re- 
jected them,  or  until  they  should  be  rejected  bj  the  se- 
cretary of  the  treasury,  or  by  congress,  to  whom  there 
was  a  right  of  appeaL  The  report  of  this  board  of 
commissioners  was  not  made  until  January,  1812,  and 
Was  nut  transmitted  to  congress  by  the  secretary  of  the 
treasury  until  November,  1812,  long  subsequent  to  the 
forcible  removal  of  the  Appellant. 

The  defence  ought  to  have  averred  that  this  claim 
had  been  submitted  to  the  board  of  commimoners  and 
rejected,  te. 

It  is  said  that  the  action  inierdidum  unde  vi  is  an  an- 
nual action.  But  it  is  also  stated  in  the  books,  that  if 
the  spoliator  remain  in  possession,  it  may  be  brought 
at  any  time.  The  Plaintiff  states  the  Defendant  to  be 
in  possession,  and  the  fact  is  admitted  by  the  Defen<> 
dant.  But  it  is  said  the  truth  of  the  fact  is  not  so. 
Tet  it  appears  that  the  Defendant  took  possession  by 
force,  and  kciit  the  Plaintiff  out,  and  has  not  deHvered 
the  possession  to  any  body  else.  The  United  States 
disclaimed  possession.  The  possession,  therefore,  is  to 
be  presumed  to  remain  with  the  Defendant 

'•  •       ...       •  .    ,  , 

It  is  objected  that  a  writ  of  orrar  does  not  lie  in^  such 
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a  case.    It  may  be  admitted  that  at  common  law  this  is  utiKos- 

not  such  a  judgment  as  will  support  a  writ  of  error.  ton 

But  in  the  civil  law,  inequity,  in  admiralty  and  eccle-  t. 

siastical  cases,  every  decree  or  sentence  of  dismissal  doroe- 

may  be  appealed  from..    But  it  is  said  not  to  be  a  final  nois. 

Sf  ntence,  because  the  Court  below  may  rescind  it  at  any  . — ■ — ■ 
time.    A  decree  that  a  judgment  shall  be  finally  staid 
is  a  final  decree^  as  much  as  a  decree  dismissing  tlie 
bill. 

It  is  also  objected^  that  if  the  cause  be  sent  back,  the 
United  States  cannot  have  a  hearing.  But  the  United 
States .  may  intervene,  which  is  a  process  analogous  to 
a  bill  of  interpleader.  It  is  not  true  that  they  cannot 
intervene  but  as  auxiliary  to  the  PlaintiflT  or  Defend- 
ant. This  is  shewn  by  Pothier,  cited  by  the  attorney 
general.  He  speaks  throughout  of  the  right  of  tlie 
third  person  who  intervenes.  But  if  the  United  States 
cannot  intervene  without  joining  one  or  the  other  party# 
why  not  join  the  Defendant  who  claims  under  the  Unit- 
i}d  States  ?  If  his  defence  is  imperfecta  why  not  help 
him  ?  If  collusive,  why  not  make  a  better  7 

Even  under  the  Roman  civil  law,  the  empesob  him- 
self cannot  by  rescript  afiect  the  property  of  a  person 
who  has  not  been  heard.  Codti  tit.  4.  Corp.  Jur.  civ. 
VoL  2,  p.  2BB^ 

March  16l&....The  counsel  for  the  Appellant  dismissed 
his  writ  of  error,  and  prayed  a  mandamus  nisi  to  the 
jiudge  of  the  District  Court  of  Orleans  in  the  nature  of 
ik  procedendo,  vfhich  was  granted. 

JSmAamus  nisi  awarded. 


OTIS  V.  BACON. 


ISiS. 

Btoeh    ISth. 


•AftMnf..».ToDD»  J* 


J      .  ERHQR  to  the  Supreme  Judicial  Court  of  the  „    _ 
state  ot  Massachusetts,  in  a  case  involving  tte  construe-  iL^S^JrL 


590  SUPBEl^IE  COURT  U.  8^ 


•Tis      tion  of  an  act  of  coqgreasy  and  the  justtftcation  of  an 
V.        officer  of  the  United  States,  claiming  justification  under 
BACoir.    auch  act :  the  decision  of  the  Court  below  being  against 
— the  justification  thus  set  up. 

Mt  of  S5th 

^qmII  p^ito,     '^^^  case  was  this :    Bacon,  the  Defendant  in  erron 

the  Miieeuir  having  obtained  permission  to  import  a  cargo  of  flour 

Juik  iMiiMn  ^'^"'  Baltimore  into  the  port  of  Barnstable,  arrived 

»Mia«i|r>iAerwith  his  cargo  at  a  place  called  the  Mud-hole  in  the 

hn*  D«ir'«?  district  and  port  of  Barnstable  on  the  2d  of  October, 

dMiinSoiHtn-  ^^OS,  and  on  the  Sd  obtained  from  Joseph  Otis,  the  col- 

2»*2yMp«  lector  of  the  port,  a  permit  to  land  the  cargo.     On  the 

tended  to  via.  ^^^^  ^^J  ^'^^  vessel  and  cargo  were  seized  by  Simeon 

fate  tbe  en-  Crowell,  the  inspector  of  the  port   Bacon  caUed  at  the 

2||J2^i2|[^  collectot^s  office  to'  enquire  into  the  cause  of  the  selzare, 

•oaM  not  be  and  was  infiirmed  by  Joseph  Otis,  the  collector,  that  he 

JJJJ^JIJjJ^  had  not  authorized  it    But  William  Otis,  the  deputy 

tiM  eMratary  coUector,  in  auswor  to  an  offer  by  Bacon  to  give  bond 

^  ^^  ^'^Xi  '^^  security  to  any  amount  if  he  would  release  the  vrs- 

S^ffj^Xrf!?  ^^'  ^^d  cargo,  said  <<  I  have  got  your  vessel  and  I  wilf 

ikepraideoi.  keep  her/'     Bac^n  then  abandoned  the  property  to 

William  Otis,  the  Plaintiff  in  error,  and  made  a  protest 

and  abandonment  before  a  notary  public.    On  the  3d 

day  after  the  seizure,  Crowell  removed  the  vessel  to 

Bass  river,  six  miles  south-east  of  the  Mud-hole,  and 

on  the  ISth  of  October  235  barrels  and  M  half  barrels 

of  the  flour  were  landed  and  stowed  in  CrowelJ's  house. 

The  vessel  and  the  residue  of  Che  cargo  w«s  afterwards 

carried  away  by  persons  unknown,  and  the  cargo  sold 

in  the  West  Indies 

Bacon  brought  his  action  of  trover  against  Joseph 
Otis,  the  collector,  William  Otis,  tlie  deputy  collector, 
and  Simeon  Crowell,  the  inspector.  Joseph  Otis  died 
before  the  trial,  and  Crowell  was  never  taken. 

At  the  trial  William  Otis,  the  Plaintiff  in  error,  re* 
lied  on  the  11th  section  of  the  act  of  congress  of  the 
35(&  of  Aprils  1808,  voL  9.  p.  150,  by  which  it  is  enact- 
ed, <<  That  the  collectors  of  the  customs  be,  and  they 
/  **  are  hereby  respectively  authorized  to  detain  any  ves- 
«  sel  ostensibly  bound  with  a  cargo  to  some  other  port 
<<  of  the  United  States,  whenever,  in  tlieir  opinions,  the 
« intention  is  to  violate  or  evade  any  of  the  provisioDS 
*^  of  the  acts  laying  i^n  embargo,  until  tlie  decision  of 
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« the  president  of  t*e  United  States  be  had  thereupon/' 
and  offered  in  evidence  certain  letters  from  tlic  secre- 
tary of  the  treasury,  containing  instructions  to  the  col- 
lector, and  stating  that  th^ president  had  confirmed  the 
detention  of  the  vessel :  also  written  orders  from  Joseph 
Otis,  the  collector,  to  Crowell,  the  inspector,  to  seize 
the  vessel  and  land  the  cargo.  And  also  offered  evi- 
dence  that  an  unusually  large  quantity  of  flour  had  been 
imported  into  Barnstable  about  the  same  time,  and  alSQ 
evidence  of  the  declarations  of  the  mate  of  the  vessel 
the  day  before  she  was  carried  off;  aH  of  which  evi- 
dence  was  rejected  by  the  Court 

The  judge  instructed  the  jury  that  if  they  believed 
the  testimony  relative  to  the  decfarations  of  William 
Otis,  and  the  other  circumstances^  it  maintained  the  is- 
sue on  the  part  of  Bacon. 

And  also,  that  the  collector  had  no  right,  under  the^ 
circumstances,  to  detain  the  vessel,  shie  having  arrived 
at  her  port  of  destination  and  obtained  a  permit  to  un- 
lade. 

And  further,  that  if  the  collector  had  power  to  detain 
the  vessel,  his  authority  did  not  extend  to  the  seizure 
of  the  cargo,  which  seizure  was,  of  itself,  unlawful,  and 
a  conversion  of  the  cargo. 

And  that  if  Bacon  had  been  aiding  in  forceably  rescu- 
ing the  vessel  and  cargo,  and  had  obtained  any  benefit 
ftora  it,  the  verdict  must  be  for  the  Defendant 

The  Defendant  took  a  bill  of  exceptions,^  and,  the 
verdict  and  judgment  being  against  him,  brought  his 
writ  of  error  under  the  25th  section  of  the  judiciary  act 
of  1789. 

Joirssy  for  the  Plaintiff  in  error. 

The  declarations  of  the  Defendant  were  not  sufficient 
evidence  of  the  trover  and  conversion,  and  there  was 
no  evidence  that  he  did  any  act  The  judge  ought  to 
have  left  the  jury  to  draw  their  own  inference  from 
tiiose  declarations. 
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tT^t         The  vMsel  had  not  in  (met  arrived  at  her  port  ot^des* 

T.        tination.    Her  clearance  waa  for.  Yarmoiitb)  which,  'd- 

BJiOW«    though  within  the  district  of  Barnstable^   is  six  miles 

■p  distant  f  she  might  even  haye  gone  to  Provincetown  on 

the  other  aide  of  Caft  Cud. 

Part  of  the  defence  was  that  the  vessel  x^-bs  carried 
off  by  collusion  with  the  Plaintiff)  and  y^et  the  judge 
rejected  the  principal  evidence  which  connected  him 
with  the  transactioBy  the  declarations  of  Martin,  the 
mate,  who  ran  away  with  the  vessel  and  sold  the  cai^ 
at  Nevis. 

.  The  jodge  also  rejected  the  ovidence  tsiKlin||^  to  show 
the  motives  for  a  frliudulent  voyage,  wd  fbe  grounds 
of  suspicion  which  the  collector  had. 

• 

He  rejected  also  the  letters  of  instruction  from  the 
secretary  of  the  treasury,  and  the  letter  giving  notice 
that  the  president  had  confirmed  the  detention  of  the 
vessd,  which,  even  if  they  were  not  autfiorized  by  law, 
were  yet  good  evidence  in  mitigation  of  damages. 

Amorv  a^  P.  B.  Key,  eonlni. 

If  the  collector  had  no  right  to  detain  the  vessel  under 
any  instructions  which  could  be  givin,  the  letters  offer- 
ed in  evidence  mast  haw  been  immaterial,  and  there* 
fore  inadmissible* 

She  was  not  ostensibly  bound  to  any  other  port— she  • 
bad  arrived  and  obtained  a  permit  to  land  Ker  car^jo* 
Tarmottth  was  not  another  port,  it  was  part  of  the  same 
port  of  Barnstatde. 

If  a  judge  tells  the  jury  that  a  fact  is  proved,  when  it 
is  not,  it  is  not  an  error  in  tew.  The  jury  are'  not 
bound  to  regard  the  opinion  of  the  judge  as  to  the  ex- 
istence  of  a  fact  The  sufflriency  of  any  fhct  or  facta 
to  maintain  the  issue  fci  a  matter  of  law,  and  the  in- 
struction of  the  judge  upon  that  point  is  proper. 

As  to  the  instructions,  if  they  were  merdy  conficmm* 
Ue  to  the  law  they  were  ifflnmlorial ;  iuid  if  oontruT 
to  teWf  inadffiissildeb 
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in  tf&oWf  wKat  i»  not  a  Jnstiffr asHoti  ctnnot  be  given      orift 
ikevidirtice  ni  outigation  of  dHinageSi    The  damagei        v. 
are  the  vakue  of  tbe  artick*  conterted.     Vindictivp    bjlcov. 
damged  anr  tiot  te  be  giTen*   It  is  a  mere  indemniftca-  -— 
ihga  that  is  sought 


Mta^MT 


<A0  to  the  dedaraticMis  of  Martiii:  he  ia  not  proved 
to  be  tbe  agrtit  of  the  Plaintift    Vfhj  was  be  not' ex- 
.  aouned  as  a  witnesa  ? 

Joirssf  til  tefhfi 

The  jadge  ought  to  have  told  the  jurjr  that  if  thejr 
foind  Martqi  to  be  the  Plamtiif's  agi  nt,  then  his  de^ 
claratiaiis  were  etrideitce^  otheraiBe  not* 

The  j^resident's  confimiafion  of  tKe  seizore  was  A 
jaetiicatton  ander  the  pFoVisions  of  the  law. 

The  jorj  majr  give  tindirtlTe  damages  in  irovtrf  \i 
they^  will.  Endenoe  may  therefore  be  given  io  miti- 
gatioii 

Mmh  17iA»...WASHiirorroir9  J.  delivered  the  opinion 
tf  the  Coiitt  as  follows  : 

This  is  an  appeal  from  the  Sapfeme  Judicial  Court 
el  the  commonweakb  of  MaBsarbasettB^  undef*  the  25tb 
section  of  the  judiciary  law.  Tbe  judgment  complained 
of  was  rendered  in  an  action  of  trover  and  conversion^ 
brougbl  by  the  Appellee  against  Joseph  Otis^  Crowell 
aaid  the  Appeliaiit  for  taking  and  convening  a  qaantity 
of  floury  the  property  of  the  Appellee.  The  trial  took 
plaice  between  the  Appellee  and  Appellant,  Joseph  Otis 
Irttving  died  after  tiie  commencemeht  of  the  Suit^  and 
tbe  process  Hot  having  been  served  on  CrowelK  Tbe 
Verdict  having  been  in  &vor  of  the  Plaintiflf;  the  Appel» 
lesf  judgment  wns  renriered  thereupon  in  Iris  favor. 

By  a  bill  of  exceptions  taken  to  the  charge  of  the 
Couft  tba  follnwii^  facts  appear  to  have  been  given  in 
evideafcs.  Tha^  Saron  having  obtained  from  flie  go-* 
^rtenat  of  Masassbusetts  s«cb  a  certilieate  as  authorised 
ban  n*der  a  provislstt  iar  one  of  the  embargo  laws  to 
transport  a  cargo  of  ftour  fira»  s<Ma  of  tha  sauttwnr 
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Oien  iamb  awny ;  for  if  Aidi  tn  intintloM  «&  «qr  tlitt 
«xMtod»  it  would  b«  difficutt  to  M»igti  to  the  maalsr  or 
^wner  a  motivr  for  po8tpi>DiBg  ike  ei^ecutioD  of  it  Hutil 
fMfter  th«  arrival  of  i^ie  veood  at  bor  port  of  diacharge, 
Ik  18,  tlierrfiyre,  scarcely  to  te  concetred  that  ouch  a 
paoe  was  in  the  conteoiplattoii  of  the  legiidfttiiMu 

It  is  tnie  that  this  ^nsssr  1  had  not  arrirod  at  Ta^ 
pouthf  wber«  her  cargo  was  to  he  Imdedt  at  the  tiiw 
of  the  seizare.  But  it  is  auftcieot»  ia  the  opinioa  of  Ik 
Court,  that  she  Itad  arrived  at  the  port  to  wtiKh  ife 
was  destined,  and  had  received  a  permit  to  land.  The 
▼oyajE^  was  as  much  at  an  end  in  relatioii  to  the  qvfs- 
tiun  RS  if  she  had  arrived  witMn  100  yanis  of  the  iriisrf 
at  Tarmoutfa,  It  is«  therefore^  the  maiiiiBom  opoiioii 
of  this  Court  that  there  hi  no  error  in  like  opiwAnof  the 
Court  below  on  the  constrm^tiiQnf  given  by  ttot  Court,  uf 
the  above  statiite. 

Other  exceptions  were  taken,  tp  Ae  coarae  of  the  traa{ 
pf  this  cause,  to  the  opinion  of  the  Court  Mow  sn  re- 
electing certain  evidence  offtred  by  the  Appellant  But 
iliis  Court  has  no  authority,  under  the  law  which  au- 
thorizes this  appeal,  to  notice  any  error  exiMift  such  as 
appears  on  the  face  of  the  record  and  immedialely  re- 
spects the  questions  of  validity  of  the  constitution,  trea- 
ties, statutes,  commissions,  or  aathontietf  in  dispate,    • 

The  opinions  of  the  Court  helowi  in  relatieii  to  the 
evidence  offered  by  the  AppcAant,  even  if  ernmechM^ 
which  we  neither  attrm  nor  deny,  have  notUng  to  do 
with  the  construction  of  any  statute  of  the  United 
States ;  and  therefore  they  cannot  he  tegn/pMi  bgr  this 
Court 


!ii  'Mm 
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THORNTON  V.  CAB80N. 


,8bsent...ToiiD,  «f. 

^  T^Tbc-*        ERROR  to  the  Circuit  Court  fiii^  tha  ^KattM  <tf 
ctute  It  Is  in  Columbia,  sitting  at  ^ashingtom 
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Two  actions  of  debty  commenced  at  law  by  Carson  thohit* 

agaiiMt  ThomtoBy  opon  two  bondu  fur  the  payment  of  ton 

mone^f  were  referred^  by  consent  under  a  rule  of  Court  r. 

to  Afbitraliorsy  viho  awarded  that  the  first  action  should  cabsok. 
^be  iMrM0Kd  comidend  Httted;  and  that  the  other 


^f  atoo  siiould  be  marked  and  considered  ^eUkd^  providedt  [j^^  ^"^^ 
^  tiiai  the  Defendanty  TlKMrnton^  in  conjunction  with  the  tin^t*  nor 
f«  trtiotf^es  of  ihe  ipuld-mine  company  of  Morth  CaroliiiSy  ^?^  ^ 
4(  should  convey  and  secure  by  a  deed  and  assurance  nativet  %-' 
f^ 'legally  eiceriitedf  with  proper  and  usual  covcmantsy  <i^rei  ti^«  pu*- 
**  imto  John  K*  Carson,  his  heirs  and  assigns,  for  the  ^  ^jJJ^Jm 
^  benefit  of  tbe  said  John,  and  the  heirs  of  Thomas  Car*  wHh  ochen» 
#<80iif  dfceasedt  on  or  before  the  first  day  of  Jattuai7,  J|JJ,^^]!5^aiMi 
f^iSAiy  one  eleventh  part  of  all  tlie  minerals  and  mines  over  who^  lie 
« that  mqrlit  thereafter  be  found  upon  a  tract  of  land,  i*»  m>«oDiroi. 
^<  in  the  county  of  Montgomery,  and  state  of  North  Car- 
4*  oltna,  which  by  deeds  bearing  date  the  5th  of  Decern-  ' 

^  ber,  1805,  was  eonyt  yed  by  the  said  John  R.  Carson, 
^to  the  said  William  Thornton,  and  by  the  said  Wil- 
«<  liam  Thornton,  to  the  said  trustees  of  the  gold-mine 
€i  company ;  and  that  if  such  conyeyance  and  assurance 
^  ah^old  not  be  made  on  or  before  the  said  1st  of  Janu- 
M  ary,  1811,''  tlien  in  tiie  fir^t  suit,  judgment  should  be 
entered  4ip  by  the  Court  for  the  Plaintiff,  (Carson,) 
lor  tlie  penalty  of  the  bond,  to  be  released  on  the  pay- 
ment of  a  certain  sum  expressed  on  the  awai*d,  and 
also  in  the  second  suit,  judgment  should  be  entered  for 
the  Plaintiff,  fblr  the  penalty  of  tlie  bond  to  be  released 
on  the  payment  of  another  sum  also  expressed  in  the 
awavd;  and  that  upon  receiving  such  conveyance  and 
asanranee,  Carson  should  convey  to  Thornton  five 
jriiares  in  the  g<4d*nine  company,  of  North  Carolina, 
which  Caraon  had  sabscrihed*  for  on  the  1st  of  Aprils 
1M6. 

Exceptions  were  taken  to  this  award,  Ist  because  it 
is  not  final*  Sd»  because  it  is  uncertain*  3d.  because 
it  is  ttoreaaunakle.  4th.  because  it  is  contingent  and 
conditioMl.  §Oau  because  it  is  against  law,  and  6tb. 
becanse  it  is  Bo  award. 

But  the  Cowt  halow  o^^r-nded  the  exceptions  and 
rendered  judgment  for  the  amount  of  the  money  meiv- 
tioBad  to  the  »varri. 
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The  Defendanty  Tbonitoiiy  brongtit  his  writ  of  error, 
and  his  counsd  insisted  upon  the  |bUuwiiig  enrorv. 

1.  That  the  award  was  not  final  or  certainy  becansi 
its  final  determination  depends  on  a  contin^ncy ;  and 
would  be  an  award  in  favor  of  the  PhdntiflTin  one  eve nt^ 
'nnd  in  favor  of  the  Defendant  in  anotiier.  It  was  also 
nncertain^  because  there  was  no  way  of  ascerteininf; 
wh4'ther  the  act  to  be  done  by  tht  Plaintiff  in  error, 
and  the  other  persons,  was  or  was  not  done ;  nor  whe- 
ther the  conveyances  were  made  as  directed  ;  nor  whe- 
ther they  were  **  proper  and  snfficientt"  nor  how,  nor 
by  whom  the  entry  was  to  be  made  in  ^e  suit ;  and  the 
arbitrators  coiiM  neither  reserve  this  to  be  detemiaed 
by  themselves,  nor  leave  it  to  be  done  by  others. 

It  was  alsu  uncprtain,  because  it  is  not  stated  wkn^ 
the  entry  (^tsetttctT)  was  to  be  made  in  tfie  suit  in  the 
one  event,  nor  the  judgment  for  the  Plaintiff  in  the 
other.  ' 

2.  The  award  was  bad  because  it  required  the  Plain- 
tiff in  error  to  do  what  was  manifestly  out  of  his  pow- 
er, viz :  to  get  other  peitons  to  join  him  in  executing 
a  deed,  which,  tf  not  impossiUe*  was  at  least  unreason- 
able. 

It  was  also  unreasonable,  because  it  required  a  deed 
to  be  made  by  the  Phuniiff  in  error,  wbti  is  stated  to 
have  no  title  nor  interest  in  the  thing  to  be  conveyed; 
and  because  it  only  required  that  the  deed  should  he 
made ;  not  that  it  should  be  delivered ;  so  that  the  sane 
would  not  have  been  binding  upon  the  Defendant  in 
Error;  and  therefore  the  award  being  uncertain,  on- 
reasonable  and  inconclusive  as  to  one  party^  was  to  be 
80  considered  as  to  both.    And 

3.  That  the  award  was  repugnant  and  void,  being  i^ 
first  in  favor  of  the  Plaintiff  in  error,  and  d^Mrmining 
that  tiie  suit  should  be  entered  «<  seUkdt^*  and  afterwards 
awarding  tliat  a  judgment  should  be  entered  for  the 
Defendant  in  error,  upon  «  certain  contingency. 


The  ease  was  submitted  without  argument^  MobsbUv 
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for  tibe  Ddesdant  in  error^  hilvinf;  cited  Xgd  en  awards^   thobh- 
±sr,  and  iS»  Mod.  68d»  let  v«  Mam.  xoir 

Wasbxkbtqn,  X  driiTered  the  opinion  of  the  Court  CAHSCUr. 
as  follows :  *^ 


This  is  a  writ  of  .error  to  a  judgment  of  the  Circuit 
Conrt  for  the  district  of  CotumWa. 

VnAer  a  mle  which  was  served  upon  the  Plaintiff  in 
error  to  show  canse^  during  the  term  at  which  the  rule 
was  made,  wliy  judgment  should  not  be  entered  on  the 
awardy  he  appeared  and  asstgnetl  for  cause,  that  the 
said  award  was  niioertoix»  not  Jinalf  unirtabimabU,  eon- 
diiunuil9  and  void. 

Theae  objections  ^hre'strictlj  technical*  and  referrable 
wMy  to  defects  supposed  to  appear  on  the  face  of  the 
award)  and  do  not  aim  to  impeach  it  for  any  one  of  the 
causes  which  the  law  of  Maryiand*  passt'd  in  OctobeVf 
17789  dL  3±,  declares  to  be  sufficient  for  setting  ss  dc 
anaward. 

This  Courts  not  meaning  to  decide  whetlier  any  and 
what  otiier  objections  than  those  stated  in  the  statute  of 
Maryland)  may  be  alleged  against  entering  judgment 
upon  awards  made  under  orders  of  reference,  will  pro- 
ceed to  consider  those  which  were  stated  in  this  cibe. 

It  is  contended  that  this  awan)  is  not  final  or  certain, 
because  it  depends  on  a  contingency,  and  will  be  an 
award  in  favor  of  the  Plaintiff  in  one  event,  and  in  fa- 
vor of  the  Defendant  in  another.  This  Court  does  not 
so  understand  the  effect  of  this  award.  It  is  clearly  in 
favor  of  the  Defendant  in  error,  in  either  event  con* 
templated  by  ttie  referees*  The  Plaintiff  is  required, 
in  conjunction  with  certain  other  persons,  to  convey  to 
the  Defendant,  for  the  benefit  of  himself  and  the  heirs 
of  Thomas  Carson,  on  or  before  a  fixed  day,  certain 
property  specified  in  the  award,  or  to  pay  the  amount 
of  the  two  bonds  in  suit.  If  he  made  the  conveyance, 
^  then  the  referees  have  avrarded  certain  pn)perty  to  the 
'Defendant ;  and  if  he  failed  to  do  this,  judgment  was  to 
lie  entered  against  him,  for  the  amount  of  those  bonds. 
The  Defendant  had  his  election  to  do  either;  and  upon 
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satisfjiftg  the  Court*  al  the  ^m  be  ww  reqtirei  |g 
show  cause  why  judgiaeiit  shoiki  not  be  entered  m  tte 
award,  that  he  had  made  such  a  conveyance  as  the 
award  prescribed,  the  Court  o«ght  to  ham  ordsred  the 
suits  to  liave  been  entered  «  sUUedJ* 

tf  the  Plaintiff  had  made  the  coflTeyance^  and  Ae 
l)efendant9  who,  upon  that  act  heiniip  doMf  was  rental- 
ed  by  the  award  to. transfer  five  stiares  in  the  gold-mine 
company,  of  North  Carolina  to  the  Plahitiflv  mid  Iwled 
to  do  so,  the  Court  ought  to  have  ordered  tiw  auils  iir 
be  entered  « uUedJ*  But  the  Ptaintii;  h»viiig  Met 
to  perform  the  act,  upon  whichr  alone  thi»  transfer  was 
to  be  made  and  the  smts  were  to  be  entered  **  wUed,^ 
became  liable  to  pay  the  sums  awarded  hy  &e  rsfereea 
as  the  equivalent  for  the  property  to  be  coftveyed,  and 
consequently  the  Court  was  rigbt  in  entering  the  judg' 
meat  for  the  sums  awarded. 

There  is  no  uncertainty  in  all  tbi»;  or  ut  least  bom 
which  might  not  he  rendered  certam  by  the  acl  of  the 
Plaintiff  in  conformity  with  the  award,  and  whic\tmust 
tiot  necessarily  be  certain  at  the  time  the  Court  was  to 
tender  judgment  on  the  award. 

The  plain  meaning  of  the  award  is  that  the  PtaintilT 
was  to  pay  the  amount  of  the  bonds  in  suit,  uniess^  hy 
k  certain  day»  he  made  a  convpjaiice  to  the  Defenimut^ 
of  the  property  described  in  th<)  award,  in  which  latter 
event  he  was  to  receive  from  the  liefendant,  a  tranafer 
of  five  shares  in  the  gold-mine  company,  and  to  he  dis- 
charged from  the  payment  of  the  money,  by  an  entry 
to  that  effect,  to  be  made  in  the  suits  refen^d*  But  if 
he  refused  to  make  the  conveyance,  then  judgment  to 
be  entered  against  him  for  the  amount  of  the  bonds  in 
suit.  If  he  entitled  himself  to  this  entry  in  his  favor# 
by  performing  the  other  branch  of  the  idtf  rnativp,  and 
the  Defendaet' failed  to  perform  his  part  of  the  award, 
then  the  Defendant  could  receive  no  benelt  from  the 
award,'  and  the  suits  were  to  be  entered  <<  sitikdJ^ 
'Whetbsr  die  conveyance  from  the  Plaintiff,  and  tho 
transfer  by  the  Defendant,  wore  made  in  due  form, 
ffuestiomi  proper  for  the  consideration  ol  the  Court 


The  award  is  aaid  to  ha  uncerkmp  becanaa  the 
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of  the  tnisteeB  who  are  to  join  in  the  conveyance,  and    tbowk* 
of  the  heirs  of  Thomas  Carson^  are  not  stated,  nor  does      Toir 
the  award  declare  who  is  to  prepare  and  tender  the        t. 
deed.    These^  too,  were  questions  proper  for  the  con-   cabsoit* 
sideration  of  the  Court  below,  but  form  no  objections  ■  ■    <■     * 
to  the  award.    It  does  not  appear  from  the  record  that 
the  Defendant  had  refused  or  failed  to  do  every  thing 
which  the  law  required  him  to  perform  to  entitle  him  to  '     .        , 
the  Judgment  of  the  Court,  and  we  must  thci*efore  pre- 
suroerthat  no  delinquency  on  his  part  was  shown  by  the 
Plaintiff;  that  if  it  was  necessary  for  him  to  prepare 
and  tender  the  deed  such  as  tlie  law  required,  he  did  so 
to  the  satisfaction  of  the  Court.    If  be  failed  to  do*  that 
which  would  warrant  the  Court  ili  enteiing  judgment 
on  the  award,  it  was  the  duty  of  the  Plaintiff  to  ha\e 
shown  this  as  cause  against  entering  the  judgment,  and 
to  have  spread  all  the  facts  up^m  the  record,  which 
might  enable  tliis  Court  to  decide  whether  the  Court 
below  acted  correctly  or  not. 

The  award  is  said  to  be  tmreasanabU  because  it  re-* 
quires  the  PlaintMMo  get  other  persons  to  join  in  the 
conveyance  to  the  Defendant  which  he  may  not  be  able 
to  do.  But  surely  if  the  Plaintiff  was  bound  to  pay  the 
bonds  in  suit,  or  to  convey  a  good  titU  to  certain  proper- 
ty, which  title  would  not  be  valid  in  the  opinion  of 
the  refei^ees^' unless  other  iiersons  joined  in  the  convey- 
ance, be  cannot  sorely  complain  that  he  is  ordered  to 
pay  the  money,  unless  he  executes  such  a  deed  as  wiU  ' 
pass  a  good  title.  It  is  his  misfortune  if  he  cannot 
make  the  title,  but  it  Is  no  reason  why,  in  that  event  he 
should  not  pay  the  money. 

*  There  are  other  causes  assigned  why  the  award  is 
unreasonable ;  but  as  the  farts  to  prove  it  unreasonable 
do  not  appear  in^tbe  record,  they  cannot  be  noticed  by 
ttie  Court,  even  if  such  obJ6<^ions  would,  in  law,  be  suf- 
ficient to  set  aside  the  award. 

Judgnunt  ttffirtnei  loilh  costs. 

'  vol*  vns  77 


m  BtJPRElifi  COtTRT.  1^  S. 

i«i!l.  WALLEK  V.  WILUAMB. 

MM«h.    17th. 


o!l^?ivL.  ERROR  to  the  Cfrc«it  Cowt  for  the  dintrlot  of 
■enee,  m  a  E«8t  Teniiemee^  in  m  suit  io  equity^  ih  which  Jesefh 
Cmtof  equi.  Wiirtaim  on  the  15th  of  Novewher,  17M»  hrmight  hip 


W^Twrit  of  bill  of  eompiaiiit  against  filisha  Watten  and  Mm  Wlk 
JM*^  |«|<fa»  Hams,  wherehy  he  stated  that  the  DelitidsMi  md 
iD"«SraB"Hi  <Miera  in  the  year  1779  entered  into  «  co-^liarlnersliqy 
in  tlie  eiUering  of  lands  in  the  land  office  for  the  ssfc  6! 
lands  in  that  part  of  the  state  of  North  Caitdtna  i^bich 
How  lies  within  tlie  district  of  East  T«iiiies*e$  and 
that  each  party  was,  on  demand,  to  ^y  his  propoilHoD 
of  th^  money  due  to  the  state  «pon  the  entfirs,  to  lbs 
party  who  should  advance  It :  and  that  if  aAy  party  sd 
failed  to  pay  his  proportion^  he  should  forfeit  his'  share 
of  the  lands  entered,  and  shodd  cease  to  be  -a  partner. 
That  Joseph  WilHams,  the  CoMpMMiBt,  pud  tlie  wMa 
of  the  money  due  to  the  state  for  the  Jaads  entered,  miA 
that  John  Williams,  one  of  the  Defendants,  ntft  haiii^ 
paid  any  thing,  sold  hm  share  nf  the  lands  to  th^  other 
Defendant,  Wallen,  who  had  notice  that  nothing  had 
be^n  paid  hy  John  Williams.  Wirilen  obtained  fiatents, 
upon  this  assignment  of  John  WlJJtams,  for  two  tracts 
of  0M  acres  each,  am!  onev  for  MO.  The  latter  4x*act  f>f 
140  acres  he  sold  to  a  purchaser  without  n^^ice;  hut  he 
still  hdd  the  other  two  tracts.  That  the  Dfmplaiiiant 
had  demanded  from  Wallen  payment  of  John  WUllasw^ 
proportion  of  the  money  due  to  the  statei  which  Watteu 
refused  to  pay.  The  Defendant  in  Ins  nnswer  reKM  in 
part  on  the  statute  of  limitations. 

The  (hcts  being  proved  to  the  satisfactimi  of  te 
judge,  he  decreed  that  •<  the  said  Bliska  Wallen  be  di^ 
«  vested  of  all  the  right,  tittef  interest  property  and 
«  claim  which  he  had,  or  has,  to-the^said  tW0  tMdfe  of 
<<  6W  acres,  and  each  of  them,  and  that'  all  the  right, 
<^  title,  interest,  property  And  claim  of,  in  and  to  asM 
«« two  tracts  of  land  and  each  of  tbem^  and  every  part 
<«  and  parcel  thereof,  be  rested  in  the  said  Comfdainantf 
'<  Joseph  WiUiamSf  his  heirs  and  assigns  feravert  to 
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*i  haTOy  hoM»  occupy^  pfMssess  and  enjoy  the  same  and  vr^mK 
<f  eaph  and  every  part  thereof^  with  their  bereditamentBi        v. 
^  aad  appurteaancea  againat  the  said  Elisha  WaUea,  wu^iams 
<<  bis  heirs  and  assigns  forever."    And  it  was  further  r-^-«- 
&creed  that  the  Pefendaatf  Walks,  should  pay  to  the 
Complainant  the  sum  of  8  593  55  1-5^  the  value  of  the 
tract  of  440  acres  as  found  by  the  jury  which  had  been 
impanneUed  to  ascertain  its  value;  and  that  for  the 
purpose  of  compelling  payment  thereof  the  Complaia- 
ant  should,  have  execution^  which  was  accordingly  is* 
aued  and  satisfied. 

The  Complainant  afterwards  obtained  a  writ  of  hab. 
facias,  grounded  upon  the  affidavit  of  the  marshal  that 
the  Defendant  refused  to  deliver  possession  to  the  Com- 
plainant according,  to  the  decree. 

By  virtue  of  this  writ  the  Complainant  was  put  into 
possession  of  the  two  tracts  of  6M  acres  each ;  and  the 
befendanty  Wallen,  brought  his  writ  of  error. 

JoK ns,  fgr  the  Plaintiff  in^  error, 

4 

Moved  the  Court  to  direct  the  Court  below  to  quash 
the  writ  of  hab*  facias  and  to  award  a  writ  of  restitu- 
tion ;  Upon  the  ground,  as  it  is  understood,  that  the 
Conrt  below,  as  a  Court  of  eqi^ity,  could  not  award 
such  a  writ. 

He  cited  B  Cam.  Dig.  Tit.  Pleader.  5  B.  20,  and  9 
Vhu  ab.  478.  CH  vo.  Ed. J  Tit.  Error,  F.  pi.  5. 

There  was  qa  appearance  for  the  Defendant  in  error. 

The  Court  maile  the  order  agreeably  to  the  motion. 


FAIRFAX'S  DEVISEE  v.  HUNTER'S  LESSEE.     isiS. 

»      ,  Feb.        9701. 


Mscni 


••••Al 


,  Cli.  J.  and  Washingtoit,  J. 


THIS  was  a  writ  of  error  to  the  Court  of  appeals 


Lord  FtMtoL, 


of  Virginia  in  an  action  of  rjoctttient  involving  the  con-  at  the  dme  or 
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VATRFAx's  fltrurtioR  of  t)ie  treaties  between  Great  Britain  and  tli« 
D£vi9£E   Uniteit  Stati-s^  the  judgment' of  ttie  Court  of  appeals 
r.        being  agaii.st  tiie  right  claimed  under  those  treaties. 

suittkb's 
i.£ss£a.       The  state  of  the  facts^  as  settled  bj  the  case  agreed^ 
I was  as  follows : 

bii  death,  hvl 

^  l^^i.  1.  The  title  of  the  late  lord  Fairfax  to  all  that  entire 
SmT^'t!!^  territory  and  tract  of  land,  called  the  Nortliem  Neck 
■ndon  of  iiie  Qf  Virginia,  thf  nature  of  his  estate  in  the  same  as  he 
Ip^!mprHitc?r  inherited  it,  and  the  purpoK  of  the  several  charteors  and 
Uiids  in  the  grants  frf>m  the  kings  Charles  II  and  James  11,  under 
NS^STvk^  which  his  ancestor  held,  are  agreed  to  be  truly  recited 
gbim  in  an  act  of  the  assembly  of  Virginia,  passed  in  the 

An  .lien  "«^  year  1736,  [ride  Etc.  Codc^  v.l.clu  5,  ».  ^l  «•  for  the 

tbj  may  take  "^      ^        .*•!■..  •         ,.      ..  i      '!■■'.•     a» 

lands  in  Vir-Connrmmg  and  bitter  securing  the  titles  to  lands  m  the 
«?"■"  *?v?fj^'">'t^<^rn  Neck,  held  under  the  right  honorable  Thomas 
™«mc  nntu  'o^d  Faiif ax,''  &c 

offiee  found. 

^iSlii'rf  vT:  Frcim  the  recitals  df  the  act,  it  appears  that  tho  first 
ginia  eoaM  not  letters  patent  (1  Car.  2.)  granting  the  land  in  qut^stion 
5"^  ^^"*  to  Ralph  lord  Hopton  and  others,  being  surrendered  in 
lands  in  thepriler  to  ha%'e  the  grant  renewed  with  alterations,  the 
Northern  eari  of  St^  Albans  and  others  (partly  survivors  of,  and 
titte  duwid^  partly  purchasers  under  the  first  patentees)  obtained 
hare  been  per-  new  letters  patent  (2d  Cai%  2,)  for  the  same  land  and 
Mioii-^^  appurtenances,  and  by  the  same  description,  hut  with 
British*  treaty  additional  privileges  and  reservations,  &C 

of   1794   coo. 

to  those  lands     The  estate  granted  is  described  to  be,  «  M  that  tlUire 

rfiot^FiSfiar  ^^^*  territnry  or  parcel  of  landf  siiuaUf  ^  and  homuUd 

'  bf/f  and  wiljiin  tlie  heads  qf  tht  riv6rs  Tappahannockf  ^ 

.    together  with  the  rivers  themselvest  and  <^  the  idands,  ^ 

and  all  rcoodSf  underwoodSf  timberf  ^c.  mines  (^gold  and 

silver,  lead,  tin,  ^c«  and  quarries  if  stone  and  coal,  ^c.  to 

.  tuive,  hdd^  and  enjoy  the  said  tract  of  land,  ^e.  to  the  said 

[ratenteesl  their  heirs  and  assigns  Jbrever,  to  their  onli/' 

use  and  behoof,  a^id  to  no  other  use,  intent  or  purpose 

rvhatsoevcr.*^ 

There  is  reserved  to  the  crown,  the  annual  rent  of 
OL  1S.9,  4(1.  «  in  lieu  of  all  services  and  dt-inands  what- 
soever ;''  also  one  fifth  part  of  all  gold,  and  one  trath 
part  of  all  silver  mines.  " 
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To  the  absolute  title  and  seizin  in  fee^  of  the  land  faikvax's 
and  its  appurtenancesy  and  the  beaelBcial  use  and  enjoy-  detisbh 
ment  of  tlie  same^  assured  to  the  patentees,  as  tenants        v. 
in  capiUf  by  the  roost  direct  and  abundant  terms  of  con-  HuifTER's 
yeyancing^   there   are   superadded,   certain   collateral   xbbsbe* 
powers  of  baronial  dominion ;  reservinn^,  however,  to  — —— -« 
uic  governor,  council  and  assembly  of  Virginia,  the  ex« 
elusive  autliority  in  all  the  military  concerns  of  the 
granted  territory,  and  the  power  to  impose  taxes  on 
the  persons  and  pr<»perty  of  its  inhabitants  for  the  pub- 
lic and  common  defence  of  the  colony,  as  well  as  a  ge- 
neral jurisdiction  over  the  patentees,  their  heirs  and  as- 
signs, and  all  other  inhabitantb  of  the  said  territory. 

In  the  enumeration  of  privileges  specifically  granted 
to  the  pati'nt&eiv,  their  heirs  and  assigns,  is,  ** free- 
ly and  toiihqfut  mole9tation  of  the  kingf  to  give^  grants  or 
by  any  wa^$  or  meanSf  sell  or  alien  all  and  singular^  the 
granted  premiseSf  and  every  part^and  parcel  thereof  to 
any  person  or.  per  sans  being  vnUing  to  contract  far  or  buy 
the  same.^* 

There  is  also  a  condition  to  d.void  the  grant,  as  to  so 
much  of  the  granted  premises  as  should  not  be  possess- 
ed, inhabited  or  planted  by  the  means  or  procurement 
of  the  patentees,  their  heirs  or  assigns,  in  the  space  of 
21  years. 

The  third  and  last  of  the  letters  patent  referred  to, 
(4  Jac.  ^.)  after  reciting  a  sale  and  'conveyance  of  the 
granted  premises  by  the  former  patentees,  to  Thomas 
lord  Culpeper;  <<  who  was  tliereby  become  sole  owner  and 
proprietor  thereof  in  fee  simpte,^^  proceeds  to  confirm  the 
same  to  lord  Culpeper,  in  {ti*.e  simple,  and  to  release 
him  from  the  said  condition,  of  having  the  lands  inha- 
bited or  planted  as  aforesaid. 

I'he  said  act  of  assembly  then  recites,  that  Thomas 
lord  Fairfax,  beir  at  law  of  lord  Culpeper;  had  become 
«<  sole  proprietor  of  the  said  territory 9  with  the  appur^ 
tenances,  and  the  above  recited  letters  patent,'" 
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By  another  act  of  assembly,  pass^  in  the  year  1748, 
[llev*  Code^  r.  1«  cA.  4,  p*  10]  certain  grants  from  the 
crown,  made  while  the  exact  boundaiies  of  the  North- 
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VAiJunx*a  cm  Ntck  weva  dovblMf  for  hnis  wUcb  pvovadl  to  Iiq 

BBvitBB  wiiUn  thaa^  boiiiMiMiM»  as  then  reoestt;  ■ettied  and 

T*        deteraineds  wef«,  witk  tli^  eacpinu  canmnM  of  bed  Fair* 

xvKTmi'ft  fkE»  CMifinMd  to  Ibe  fraalefs;  to  he beMy  i|e¥eiihelc» 

ir»«*<i  ■   of  hioit  and  all  ttie  reolSy  •Anricesy  proita  and  ettda* 

■  ■KotSy  fresoi'Yod  by  anch  gnmlta)  to  be  paid  and  per« 

fbrmod  to  binii. 

In  another  act  of  aaaoiiblyy  paoaed  May»  1779^  for 
aajablifihiay  a  land  oBce^  asd  aocertaining  the  teroM 
and  manner  of  granting  waste  and  nsapprapriatcd 
kuMby  there  la  the  following  claaae^  via. :  [vide  Cky. 
Bkv.  of  i7Sd»  ch.  13»  a.  6,  p,  M}  ^  And  that  the  pr»- 
prietora  of  land  within  this  commonwealth^  may  no 
langcr  be  anbject  to  any  servile,  feudal  or  precarioiis 
tenure;  and  lo  prevent  the  danger  to  a  free  state  fron 
perpetaal  revenue;  Be  it  enacted,  f  hat  the  royal  mi|ios» 
f  uit  rents,  and  all  other  reservationa  and  conditions  in 
tfie  patents  or  grants  of  land  from  ilie  crown  of  £19- 
land,  under  the  former  government,  shall  be,  and  are 
hereby  declared  null  and  void ;  and  that  all  lands,  there- 
by respectively  granted,  shall  be  held  in  absolute  and 
unconditional  property,  to  aH  intents  and  purposes 
whatBoe?er,  in  the  same  manner  with  the  lands  hereaf- 
ter to  be  granted  by  the  commonweaUh,  \kj  virtue  of 
this  uct*' 

2d.  As  respects  tlie  actual  exercise  of  his  proprietary 
righta  by  lord  Fairfax. 

It  18  agreed  that  he  did,  in  tite  year  174S,  open  and 
conduct,  at  his  own  expense,  an  oflke  within  the  Norih- 
.  em  Neck,  for  granting  and  conveying  what  he  de- 
scribed and  call^  the  wa$U  and  wngranted  lands  there* 
in,  upon  certain  terms,  and  accoi'ding  to  certain  rules 
by  him  cstablislK^d  and  published ;  that  he  did,  from 
time  to  time,  grant  parcels  of  such  lands  in  fee;  (the 
deeds  being  i-egistered  at  Iris  said  office,  in  books  kept 
for  that  purpose,  by  his  own  clerics  and  agents)  that  ac- 
cording to  the  uniform  tenor  of  such  grants,  he  didf 
styling  liimself  pnprietor  of  the  Northern  Neck,  &c«  hi 
considei*ation  of  a  certain  composition  to  him  paid,  and 
of  certain  annual  rents  therein  reserved,  grant,  Ac*; 
with  a  clause  of  i*e-cntry  for  non-payment  of  the  vent, 
&c.;  that  he  also  demised,  for  lives  and  terms  of  yM^i, 
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iNtfcdi  «f  tto  AMfte  dtiscriftiim  of  Irniit^  dtd  M^rviiig  wkwrnns^ 
Utilial  rents  ^  tbat  he  iiepi  liiB  said,  office  •inn  for  the  osviecK 
ptnfoees  tffereairfdy  li-ote  the  year  ir^S^  till  Ma  death  ia       t»» 
December,  47S1 ;  ddriiig  the  ivhcde  of  which  p^ody  MtoNTU^ 
tnd  befoFe^  he  ex^opcised  the  right  of  gttuMngf  in  Cpe> 
and  d^idsingfor  lives  and  terms  of  years  as  afiiresaid) 
and  ireceived  and  eigoyed  ihe  reats  annuaUy,  as  (begr 
accrued,  as  %dl  under  the  grants  in  fte^  as  ander  the 
teases  for  llrts  and  years.    It  is  also  agreed  tbsit  lord 
f*airfaK  died  seised  of  lands  in  the  Noi^bern  Mieck^ 
Ifqaal  to  about  dOO^OOO  acres,  which  bad  been  grawcet 
by  him  in  feei  to  one  1\  B.  Martin  upon  the  same  terms 
a^d  conditions,  and  in  the  same  forai>  as  the  other 
grants  in  fee  b^ore  described ;  which  lands  were,  sostt 
aftbr  h«big  so  s^raated,  reconreyed  to  lord  Fairbx  ia 
fce. 


8d.  Lord  Fairfax  bcifi|;  a  citiaen  and  iiihabiteat  of 
Virginin,  died  in  the  month  of  December,  i78l ;  and  by 
hls.tast  will  and  t(«tament,  duly  made  and  p«bliAed» 
devised  the  ^a^iole  of  his  lands,  &c.  called  or  known  by 
the  name  of  the  Northern  Neck  of  Tirginia,  in  fee  to 
tksniny  I^iifaii,  (the  wiginal  Defondaut  in  ejectmmt) 
by  the  name  and  descri)^on  of  tlie  revereitd  Denny 
Hartiti,  Ac  upon  condition  of  his  taking  the  name  and 
arms  of  iF'airfax,  &e.  and  it  is  admitti*d  that  he  fttlly 
complied  with  the  conditiOto  of  the  devise* 

4th.  It  is  agreed  Aat  l>eniiy  Fairfax^  tiie  deviaeei 
Was  a  native  bom  Brititb  subject,  and  never  became  a 
tltlzen  of  the  United  States^  nor  any  one  of  them  $  tHit 
always  resided  in  England^  as  well  during tiie  vevohi^ 
tionary  war,  as  from  his  birth  atiout  the  year  17M,  to 
his  death,  wlilch  happened  some  time  between  the  years 
±796  and  18M,  as  appears  from  the  iiBCord  of  the  pro- 
ceedings in  the  Conrt  of  Appeak. 

it  is  «too  admiUcd  that  lord  Fairfax  fea,  at  bis  death, 
a  nephew  named  Thomas  Bryan  Martin,  ^ho  was  al- 
ways a  citizen  of  Virginia)  being  tlie  younger  brother 
of  the  liatd  devisee,  and  the  second  son  of  a  sinter  of  the 
said  lord  Fairfax)  which  sister  was  still  livings  and 
had  alwiQF*  been  a  British  aubject. 

ith.  Tl»  land  dauanted  by  thu  qedment,  bBiqg 
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VAiBFAx's  agreed  te  be  part  and  parcel  of  the  said  territory  uid- 

DKviBSK  tract  of  land,  called  the  Northern  Neck,  and  to  be  n 
v.        part  or  that  descriiitioii  of  laHdSf  within  the  Nortliem 

HVNTEB^s  titckf  called  and  described  by  lord  Fairfax,  as  «<  waste 
XAflSBB.   and  ungranted;*'  and  biing  also  agreed  ttever  to  have 

•—*—•«—«-  been  escheated  and  seized  into  the  hands  of  the  com- 
monwealth of  Virginia^  pursuant  to  certain  acts  of  as- 
sembly concerning  esciteatorn,  and  never  to  have  been 
the  subject  of  any  inquest  .of  office,  was  contained  and 
included  in  a  certain  patent*  bearing  date  the  30tb  April, 
17S9,  under  the  hand  of  the  then  governor^  and  the  seal 
of  the  commonwealth  of  Virginia,  purporting  that  the 
land  in  question,  is  granted  by  the  said  commonwealth 
unto  David  Hunter  [the  lessor  of  the  Plaintiff  in  eject- 
ment] and  his  lieirs  forever,  by  virtue  and  in  consitkra- 
tion  of  a  land  office  treasury  warranty  issued  the  2ftd 
January,  178S.  The  said  lessor  of  the  Plaiutiff  in 
ejectment  is,  and  always  4ias  been  a  dtizen  of  Virginia; 
and  in  pursuance  <tf  his  said  patent  entered  into  the 
land  in  question,  and  was  thereof  possessed,  prior  to 
the  institution  of  the  said  ac^on  of  ejectment 

6iii.  The  definitive  treaty  of  peace  concluded  in  the 
year  1783»  between  the  United  States  of  America  and 
Gcreat  Britain,'  and  also  the  several  acts  of  the  assembly 
of  Virginia,  concerning  the  premises,  are  referred  to  ss 
making  a  part  of  the  case  agreed. 

l^taUes  ani  ecU  ofoMembly  referred  ta. 

PrairiMfmud  ariides  ^  peace  between  Great  Britain  tmd 
the  United  States,  canduded  SOth  Mrvewber,  1782,  M.  i 
.  and  6. 

I 

Ikfimtvoe  treaiif  of  peace  between  the  same  paiterSf  con- 
cluded Sd  September,  1785,  MU  Sand  6. 

r 

Treaty  (f  amty,  ^  between  the  same  powers,  con- 
duded  ±9th  JVbvemter^  17M,  JM.  9. 

a 

<<  M  act  respeding  Juture  can^scations.^   fOd.  1783.^ 

» 

<«  Whereas  it  is  stipulated,  by  the  sixth  article  of  ttie 
treaty  of  peace  between  the  Unib^  States  and  the  king 
of  Great  Britain^  that  there  shall  be  no  future  confiscs- 
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tions  made ;  Be  U  enacted.  That  no  future  confiscations  pairfax^s 
sball  be  made,  any  law  to  the  contrary  notwithstand-  jdbvisbb 
ing;  provided^  that  this  act  shall  not  extend  to  any        t« 
suit^  depending  in  any  CoAirt,  which  was  commenced  HtiTTER's 
prior  to  the  ratification  of  the  ti*eaty  of  peace«''  £E88bb» 


**  An  act  declaring  who  shall  be  deemed  citiooens  of  thU 
commonwealth.**    [May,  1779^  ch.  55,  repealed.'] 

*^  An  act  for  sequestering  British  property,*'  ^c« 
[Oct.  1777,  ch.  9.  -M.  Chy.  Rev.  p.  64.]  Ail  the  pro- 
perty and  estate  whatsoever  of  British  subjects  is,  by 
this  act,  sequestered  into  the  hands  of  commissioners  of' 
sequestration,  by  them  to  be  preserved,  according  io 
certain  regulations,  for  the  purpose  of  being  restored 
or  otherwise  dealt  with,  according  as  the  king  of  Great 
Britain  should  act  towards  the  property  of  citizens  of 
the  commonwealth,  in  the  like  circumstances.  The  pre- 
amble declaring  that  inasmuch  as  the  British  sovereign 
was  not  yet  known  to  have  set  the  example  of  confisca- 
tion, f'the  public  faith  and  the  law  and  iisages  of  nations,*' 
required  the  like  forbearance  on  our  part» 

**  Jin  act  concerning  escheats  €tnd  forfeitures  from 
British  subjects f**  [May,  1779,  cA«  14.  vtd.  Chy.  Rev* 
p.  98 :]  After  reciting  the  former  act,  and  that  it  had 
been  found  that  the  prDperty,  ^o  sequestered,  was  liable 
fo  be  wasted,  &c«  and  that  from  the  advanf^ed  price  at 
which  it  would  then  sell,  it  would  be  most  for  the  bene-" 
fit  of  the  former  owners,  in  the  event  of  i:s  being  there- 
after restored,  or  of  the  public,  if  not  so  restored,  that 
the  sale  should  take  place  immediately,  &c«  repeals  so 
much  of  the  former  act>  as  was  supposed  to  have  su8^ 
pended  the  operation  of  the  laws  of  escheat  and  forfei- 
ture, and  then  declares  that  alt  the  pro|;erty,  real  and 
personal  within  the  commonwealth,  belonging,  at  tht 
time  (f  passing  the  act,  to  any  British  subject,  «  sball  be 
deemed  to  be  vested  in  the  commonwealth ;  the  lands^ 
slaves  and  other  real  estate  by  wsy  of  escheat,  and  the 
personal  estate  by  forfeiture."  Ttie  ])roceedings  on  in^ 
quests  of  office,  for  the  purposes  of  escheat  under  this 
act,  are  prescribed*  The  duties  of  escheator  are  di- 
rected to  be  performed,  in  the  Noi*thern  Neck,  by  the 
sberifiTs  of  counties.  Section  3  declares  who  shall  be 
deemed  British  sulyects  within  the  meaning  of  the  act ; 
VOL.  VII.  78 


.■■■»! 
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riiHFAK's  ^  Arsty  All  persons,  sahjeds  of  bis  Britatmic  Miges- 

D£visBS  tyf  whoy  on  the  19th  Apiil*  177l»y  when  hostilities  com- 

T,        raenced  at  Lexington,  between  the  United  States  of 

Hi7irrBB*s  America,  and  the  i^er  parts  of  the  British  enpire^ 

ixssKS.   were  resident  or  following  their  Tocations  in  nny  pant 

—- — —  of  the  world,  other  than  the  said  United  States,  and 

have  not  since,  either  entered  into  public  employment 

of  the  said  states,  or  joined  the  same,  and  by  overt  act 

adbered  to  them,**  &c«  &c. 

An  act  to  amend  the  (tf<»regoingf  [Oct  1779,  ch.  §3f 
id.  p.  110,] ^Directs  the  modes  of  proceeding  in  inqueels 
of  office,  traverse  of  office  and  nu>n$hpam  de  droit,  M 
iwell  by  British  subjects  as  othem. 

^'  An  act  concerning  esckeaton^**  [Miffi  1779,  du  45, 
id.  p.  106,  Oct  1785,  du  63,  p.  M,  rid.  JEfV*  Gnd^  <t. 
1,  p.  1^6,]  Directs  the  appointment  of  an  escheator  far 
every  coanty,  except  the  counties  in  the  Northern 
Neck ;  his  qualification,  duties,  &c,  proceedings  oo  m* 
quests  of  office,  traverse  and  morUroM  dt  droitf  &c.  &c« 
prohibits  the  granting  of  any  lands,  seized  into  tlie 
hands  of  the  commonwealth  upon  office  found,  till  the 
lapse  of  twelve  montlis  alter  the  return  of  the  inquisi- 
tion and  verdict,  into  the  office  of  the  Ckneral  Coort; 
if  no  claim  he  made  within  that  period*  or  being  made, 
shall  he  found  and  discussed  for  the  coinmonwealth,  the 
clerk  of  the  General  Court  is,  within  two  months  there* 
after,  ti>  certify  the  fact  to  tlie  pi*oper  escheator,  wlio  ia^ 
tliereupon,  to  proceed  to  sell.  < 

^  An  act  to  extend  the  operation  of  the  foregoing  ad^ 
to  the  counties  of  the  J^ortliern  MckJ'    [178S,  ch.  bS, 

'     p.  37.] 

#  *'  An  act  to  amend  and  reduce  inta  one,  Ae  seroend 

acts  for  ascertaining  certain  taxes,  estaUishisng  a  per- 
manent  revenue,**  ^-c.  [Oct.  1782,  ch.  8,  sec.  3h^vide 
Chff.  Bev.  p.  176,]  Sequesters,  in  the  liaads  of  penona 
holding  lands  in  the  Northern  Neck,  all  quit  rents  tbe^ 
due,  until  (he  rlfcht  of  descent  shaU  be  more  fidly  aacer^- 
tained,  and  the  general  assembly  shall  make  jlnai  pnott- 
«Jon  thereon ;  and  all  quit  rents  thareaftpr  to  beconi^ 
due,  Rhall  be  paid  into  the  public  treaaury,  mukr  the 
operation  of  the  laws  of  tliatsesaioti;  totvAkkmtIk 
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realBp  ihtf  ifiiabitaiitr  of  the  Northern  Neck  shall  be  ex-  ^aysvax's 
onerated  fi-om  t&e  Juture  daim  of  the  proprietor.  beviseb 

**  An  ad^  eene$niing  stirveyors,^  [Od^  1782,  du  d3»  hukter^s 
««&  Sh^vidB  wb  p.  180.]  Recites  that  the  death  of  loitl  lbssbe* 
Fairfax  nitty  occasion  great  inconvenience  to  those  in* 
dined  to  make  entries  for  vacant  lands  in  tlie  Noiiiiern 
Neck ;  provides  that  all  entries  made  with  the  survey- 
ore  of  tJie  counties  ih  the  Nortiiem  Hei-k,  and  returned 
to  the'  office  Cnrmerly  kept  by  lord  Fairfax,  shall  be 
deemed  as  good  and  valid  in  law,  as  ttiose  made  under 
bis  direction,  until  some  mode  shall  be  taken  up  and 
adopted'  by  the  general  assembly,  concerning  the  terri- 
tory of  the  Northern  Nec||^ 

^<  An  tustjar  safe  keeping  the  Umd-paper$  of  the  ^(nih- 
em  JXItck^^^  \Octoberf  178d,  ch.  63,  p.  36,]  Reciting  that 
it  was  customaflry  to  keep  the  nxords,  &c.  of  lands  with- 
in the  Northern  Neck,  in  the  office  of  the  late  proprie- 
tor, and  that  it  was  necessary  that  the  records  on  which 
the  titles  t:>  lands  depended^  should  be  all  kept  in  one 
office ;  provides  for  the  removal  of  the  same  into  the 
register's  office,  &c. 

Also,  provides  for  issruing  grants  for  surveys,  under 
entries  made  in  the  life  of  th<?  proprietor,  and  under 
entries  made  with  surveyors,  pursuant  to  the  act  last 
above  recited;  declaring  them  to  be  cases  iUl  then  un* 
proroOei  for. 

Sec.  5.  Subjects  "the  nnafprppriaied  lands,  within  the, 
district  of  the  Northern  JMeci,  to  the  same  regulations, 
and  to  be  granted  in  the  same  manner,  as  is  by  law  di- 
rected in  cases  of  other  unappropriated  l^nds  belonging 
to  the  commonwealth. 

Sec  6.  Forever,  thereafterf  exonerates  land  holders, 
within  the  said  district,  from  composition  and  quit 
rents. 

*^J3tnaet  dedaring  who  shall  be  deemed  dti%ens  of  this 
eammonweaUhf'^  [«Mny,  1779,  cA.  55.  Repeated.'] 

<'  Jnad  dedaring  Unanti  ot  bmds  or  slaves  in  tailkf  to 
hdd}he  same  infte  simpler    [Mtu/f  1776,  eh.  26,  vu 
Cky.  JZev*  p,  45.] 


*  ^ 


ei% 
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f  AiB7iLX*8     J§n  ad  to  amend  the  foregmmg,  [Odtiber,  17t5,  eh,  V^ 

OB  VISE  E  vide  id*  p.  iO^^i]  Lands  or  slaveSf  wiiicliy  by  vii^tue  if 

v*        the  former  act*  have,  or  shall  become  escheaiabU  to  the 

9rNi*ER'8  comraonweahht  for  defect  of  bloodt  shall  descend,  and 

itSSSKE.   be  deemed  to  have  descended,  agreeable  to  the  limita^ 

tions  of  tlie  deed  or  'will  creatin^^  such  estates :  Pro- 

yidedy  this  mtt  shall  not  extend  to  any  lands  or  slav^ 

pschmted  and  sold  for  the  use  of  the  commonwealth. 

C,  Lee  and  JojteBj  on  the  pgrt  (^  tht  Plaintiff  in  er- 
r$r,  cantendedf 

1st  That  lord  Fairfax  was,  at  his  death,  aeized  of 
an  absolute  and  unconditional. estate  of  inheritance  in 
the  whole  of  that  description  of  land,  within  the  bound- 
wriea  of  his  letters  patent,  designated  by  him  as  <<  waste 
and  ungranted  ;'*  that  is  to  say,  in  all  the  land9  within 
those  boundaries,  except  such  as  had  been  parcelled  out 
into  tenements,  and  granted  in  fee,  by  himself  or  his 
ancestors,  or  predecessors,  or  by  his  or  their  consent  or 
authority;  and  tliat  he  was  in  the  actual  seizin  and 
possession  of  the  soil,  with  the  like  title  to  the  immedi- 
ate pernancy  and  fruition  of  the  profits,  and  under  the 
Uke  sanctions,  as  ordinary  proprietors  in  fee,  under 
grants  derived  from  the  crown  prior  to  the  jrevolution* 

2d.  That  the  estate,  by  virtue  of  the  will  of  lord  Fair- 
fax, vested  in  Denny  Fairfax,  the  devisee,  and  has 
never  been  divested  out  of  him  by  office  found  and 
(Seizure,  nor  by  any  equivalent  mode  of  confiscation 
whatsoever ;  and  that  the  treaty  of  peace  found  him 
seized  of  the  estate  unaltered  from  the  condition  in 
which  it  was  originally  taken  under  the  devise* 

3d,  That  the  treaty  of  peace  prohibited  the  confisca^ 
tion  of  the  estate,  whether  by  inquest  of  office,  or  by 
any  other  mode  whatsoever ;  and  so  operated  a  release 
und  confirmation  to  the  British  proprietor,  whose  title 
was  again  explicitly  acknowledged  and  confirmed  by 
the  tr<  aty  of  179*;  wbi'  h  completely  removed  every  in- 
capacity and  disa  ility  that  might  possibly  be  supposed 
to  remain  in  him,  as  a  landed  proprietor. 

4th.  That  the  patent,  underwhich  the  Defendant  in  error 
.   ^claims  the  land  in  question^  was  ni>t  authorized  by 


.  "^  . 
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pre-existing  law  of  Virgiiiiay  but  was  in  direct  contra-  faikfax'i 
yention  of  tlie  treaty  of  peace^  and  of  the  statute  of  deviseb 
Virginia,  enacted  expressly  in  execution  of  the  treaty^        t. 
and  Strictly  enjoining  the  observance  of  its  stipulations  hvnteb's 
with  gopd  faith :  and,  therefore,  the  said  patent  conveys   xessee* 
no  tiSa  to  the  Defendant  in  error.  ■ 

1.  Upon  the  first  point  they  relied  upon  the  express 
words  of  the  grant,  t^m  tlie  crown  to  the  original  pa- 
tentees, and  the  following  cases :  2,  Wash.  113,  Picket 
V.  D(mdaU^--id*  120,  Jol^nstm  v.  BufffingUm — id,  ±25, 
Curry  v.  Bums — 1,  Wash,  34,  Birch  v^  JUxander — and 
%f  DalL  99,  MCurdy  v.  Potts. 

2.  The  estate,  by  the  devise,  vested  in  Denny  Fair- 
Sax,  who  continued  to  hold  the  same  till  the  treaty  of 
peace.  Although  an  alien  enemy,  he  could  take  and  , 
bold  until  office  found.  The  law  is  perfectly  settled 
that  an  alien  can  take  by  purchase,  although  he  can^ 
not  take  by  descent.  In  this  respect  there  is  no  differ* 
ence  between  an  alien  enemy  and  an  alien  friend.  He 
took  a  fee  simple  subject  to  the  right  of  the  sovereign 
to  seize  it.  Co*  Lit,  2,  (b) — 5,  Co.  52,  Pdge'^s  case^-d^ 
Co.  141  (ay^2,  BL  Com.  293,  Powell  on  dev.  316*--2, 
Vont.  270. 

It  is  essential  to,  the  Plaintiffs  title  that  the  estate 
should  have  vested  in  Denny  Fairfax,  for  if  it  did  not, 
it  could  not  escheat  to  the  commonwealth  under  whom 
the  Plaintiff  claims* 

It  is  one  of  the  principles  of  the  common  law,  upon 
which  the  security  of  private  property  from  the  grasp 
of  power  depends,  that  the  crown  can  take  only  by  matter 
of  record.  3,  Bl.  Com.  259.  Those  authorities  which 
say  an  alien  may  take,  but  cannot  fwld,  clearly  mean 
that  he  cannot  hold  against  the  daim  of  the  crown  as- 
serted in  a  legal  manner — Co.  Lit.  2,  a^b.  An  alien 
may  suffer  a  common  recovery — Ooldsb.  102. 4,  Leon,  82, 
Bro.  tit.  Denizen  anS  Mieuj  17.  And  it  is  expressly 
laid  down  that  only  the  tenant  of  the  freehold  can  suf- 
fer a  common  recovery-^,  M.  Com.  356-7.  But  he 
could  not  be  tenant  of  the  freehold  unless  the  estate 
vested  and  remained  in  him — 1,  Bac.  ab.  133.  The  cas^ 
of  jan  ;ilien  purchasing  and  being  afterwards  made  a 
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tmtkX^n  Aemzen  is  very  strong,  for  in  thai  ease,  aMioi^  Ih^ 
BfeVKMSB  lantta  be  forfeitable  tliey  deSGend.    This  Could  Aot  be 
V.        if  tbe  estate  did  not  remaiii  in  the  aMen  fh>iD  the  tim^ 
HimTEK's  of  his  parchase  till  his  becoming  a  denizen.    It  ii^also 
£R99KB.  laid  down  that  if  an  alien  atld  a  subject  purchase  jointiy, 
■■  the  estate  will  survive  apoiv  the  death  of  tbe  aiien^  un- 
less office  be  found*  consequently  the  estate  remained 
'  in  the  alien  until  his  death*    It  Is  expresalj  decided  in 
Page*s  casBt  5,  Cth  92*  that  until  office  found,  notliing" 
vest9  in  the  kinj;.    J>richol*s  ease,  3,  FUrwiiH,  481*  Mtf," 
S<  Ve%^  559,  lhiples8is*»  cast — ^,  Co.  5S,  Sadkr's  txue. 

In  this  case  no  office  was  found,  nor  any  equivalent 
act  doiie  to  vest  the  estate  in  the  commonwealth  before 
the  treaty  of  peace,  of  178S.  The  only  act  on  the  sob* 
ject  passed  in  1782,  cL  33«v5pc«  S — Chamefy  revisaif  i80w 
This  manifests  no  intention  to  confiscate.  On  tbe  con« 
trary  by  mnkinq  the  entries  for  lands  in  the  Northern 
Neck  returnable  to  the  former  office  of  lord  Fairtn, 
tbe  legislature  show  a  d»iM>sition  not  to  molest  bis  title* 

The  treaty  of  peace  then  found  tbe  freehold  of  the 
land  in  Benny  Faiifax. 

a.  That  treaty  released  the  forfeiture  and  no  subae* 
quent  act  of  the  legislature  could  affect  the  title. 

The  5th  article  engages  that  Congress  shall  earnestly 
recommend  the  restoration  of  confiscated  estates ;  and 
the  6th  article  stipulates  that  ;<  no  further  confiscatioB 
bhali  be  made.'' 

The  term  *<  confiscation^*  embraces  every  case  of  the 
money  or  estate  of  an  individual,  brougiit  into  the  trea* 
sury  in  virtue  of  any  forfeiture ;  and  in  this  sense  it  is 
generally  used  in  treaties.  Cawell  TiL  cot^seaHmh  ±, 
tV.  Bl.  183.    3,  Doll  23^.    1,  SL  Canu  299.  , 

Lands  acquired  by  nn  alien  are,  on  that  account,  lia<> 

hh*  to  forfeiture.    1,  Bl.  Cam.  372^2,  SL  Com.  27%b 

Kschrat  is  one  mode  of  conftseation*    Confi$catum  tew 

'     sf  VLrginxHf  1779.     2,  Bt.  Com.  »S,  SM>  2M,  272»  3M. 

i 

.  The  5th  article  of  tbe  treaty  tllusti*ates  the  dOu  Wtsf 
shciuld  oon^^ress  recoBMnend  the  i:^tot*atio9i  tfT  conies 
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oated  estates  belonging  to  real  BrlUsIi  subjects^  if  they  yaiu^x^is 
were  to  be  immediately  taken  back  upon  the  plea  of  in^via/E^ 
alienage  ?    If  an  estate  had  been  thus  restored  to^  Bii-        x\ 
ttsh  subject  under  the  ^th  article,  the  6th  wot^R  have  nvvftJSjt?^ 
protected  him  in  the  enjoyment  of  it,  or  the  dth  wpuld  jL£a«££. 
have  been  wholly  nugatory.    There  was  no  provision,     ■ 
in  the  treaty,  to  protect  restored  estates,  but  the  prohibit* 
tion  of  future  confiscations  contained  in  the  6kh  iirtitle. 
If  in  one  case  the  term«  confiscationf  in  that  article, 
meant  confiscation  by  reason  of  that  alienage  whidi 
was  the  consequeuce  of  the  part  tak(*n  in  the  war,  whty 
not  give  it  the  same  meaning  in  all  cases  of  aliqna^ 
arising  from  the  same  cause  ?    Denny  Fairfax  became 
an  alien  by  reason  of  the  part  he  took  jm  the  war#    He 
chose  to  take  part  with  Groat  Britain,  and  thereby  be- 
came an  alien,  whereby  his  land  became  liable  to  con- 
fiscation according  to  the  laws  of  Virginia.    Whether 
tbe  confiscation  was  to  be  mediately  or  immediately  the 
consequence  of  the  part  taken  in  the  war,  was  immate- 
rial.    It  would  have  been   a  **Jidure  confiscation  by 
reason  of  the  part  taken  by  him  in  the  war.'^    Any 
subsequent  act  of  confiscation  therefore  by  tbe  st^te  of 
Virginia,  would  have  been  void  as  being  contrai*y   to 
the  express  stipulation  of  the  treaty.     Tftoinas  Farker-s 
Mep.  267, 161,  Co.  lAL  S,  fbj  Hargrave^s  iiote  i« 

The  treaty  of  179^,  is  merely  declaratory  of  the  effect 
9t  the  treaty  of  peace.    It  makes  no  new  provision. 

HARTf^n,  CQfUra* 

1.  As  to  the  nature  of  lord  Fairfax's  title  to  the  waste 
and  unappropriated  lands. 

This  title  was  not  that  of  a  common  subject.  It  was 
a  grant  by  the  crown,  of  the  same  right  to  dispose  of  tbe 
lands  Wihich  the  sovereign  had.  It  was  a  right  to  grant 
the  lands  to  individuals,  and  to  receive  the  services  and 
qultrents  due  therefor.  It  was  not  contemplated  that 
he  bimsetf  should  occupy  the  lands.  It  was  a  tpere 
delegation  of  a  part  of  the  sovereign  power,  and  so.  jEar 
i|tf  it  was  c^seeiited  by  bvvi,  it  passed,  with  llie  other 
rights  of  sovereignty,  to  the  commonwealth  «f  Virginia, 
at  the  time  of  the  revolution. 
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tAUiFAx's     This  was  the  construction  put  upon  it  by  lord  VbaV 

DBV18BE  fax  himsdr— for  when  he  intended  to  appropriate  an^ 

V,        part  of  the  lands  to  his  own  use,  be  granted  it  to  a  tbii^ 

tkuKTER's  person^  and  then  toolt  back  the  title  from  his  own  gran* 
I.S88BE.  tee.    His  deeds  were  not  in  the  common  form^  but  were 

*  ■  ■  >  made  to  resemble  those  of  the  crown. 

The  Defendants  in  error  stiU  contend  that  there  is  k 
diflference  between  an  alien  friend  and  an  alien  enemyy 
as  to  the  right  to  hold  lands*  In  the  latter  case  an  <^ 
fice  is  not  necessary*  The  right  and  possession  are 
both  thrown  upon  the  commonwealth. 

5.  But  the  principal  question  is,  what  eflTect  had  flie 

treaty  of  peace  upon  this  devise  ? 

ft 

It  is  said  that  the  provision^  that  no  future  corifl^a-» 
tions  should  be  made,  removes  the  disability  of  alienage. 

The  HUe  of  the  commonwealth  6(  Virguiia  was  com- 
plete before  the  treaty  of  peace.  Notbi>g  more  was 
necessary  than  to  pursue  the  legal  proceedings- to  put 
the  state  into  possessunu  '  The  office  is  no  part  of  the 
title.  This  was  complete  at  the  death  of  lord  Fairfast. 
It  vested  to  instanti  in  the  commonwealth.  IF  it  passed 
to  Denny  Fairfax,  it  was  to  the  use  of  the  common- 
wealth. But  if  any  title  vested  in  Denny  Fairfax,  what 
kind  of  title  was  it  ?  It  could  net  descend  from  birn. 
Upon  his  death  the  right  and  possession  were  cast  upon 
the  commonwealth.  He  had  no  beneficial  interest  He 
was  only  a  trustee  of  an  estate  at  will — Co.  lit  2,  fbj 
Plowd.  229.  An  office  is  only  a  suit  brought  by  tlie 
king  to  establish  his  title  by  proof  of  the  facts  upon 
which  his  title  depends.  It  is  not  to  give  tiUe,  but  to 
prove  the  fact  of  alienage.  The  office  is  the  remedy, 
not  the  right  It  is  only  the  means  of  gaining  posses- 
sion. Attornment  to  an  alien  is  an  attornment  to  the 
use  of  the  king — Co.  Lit.  Si  0,  fb.J 

An  alien  cannot  sell,  Co.  tit.  42,  (h.j  He  has  no- 
thing but  a  naked  possession.  It  is  said  he  is  a  good 
tenant  to  the  precipf,  and  may  suffer  a  common  recove- 
ry ;  but  it  is  tor  the  use  of  the  king. 

The  treaty  of  peace  d^  not  protect  tlie  title. 
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ConftBcation  does  not  mean  the  recovery  of  a  debt»  yairvaxS 
or  of  any  thing  to  which  the  state  had  a  right  before ;  dbtiseb 
but  it  is  the  assumption  of  a  new  right.  The  creation  v. 
of  a  right  by  an  act  of  sovereign  power.  It  is  a  trans-  huntek^s 
fer>  not  of  property^  but  of  the  right  of  property,  from  lbssbe* 
individual  to  pubUc  use.  But  here  the  right  existed  —•-*—•«— 
before. 

If  this  be  not  flte  general  meahing  of  the  Word  <<  cak* 
fiseationf^  it  is  the  meaning  of  it  as  used  in  the  treaty. 
The  contractmg  parties  were  speaking  of  the  acts  of  the 
state  governments  which  were  intended  as  panishroents 
for  the  part  which  certain  persons  had  taken  in  the  war. 
The  estates  to  be  restored  were  not  such  as  had  escheat-< 
ed  by  reason  of  alienage,  but  such  as  had  been  confis- 
cated on  account  of  the  part  taken  in  the  war. 

If  the  title  was  not  protected  by  the  treaty,  then  np^ 
on  the  death  of  Denny  Fairfax  it  vested  com{detely  in 
the  commonwealth.  The  Fairfar  title' was  extinct. 
The  commonwealth  was  estopped  by  its  deed  from  claim- 
ing it,  so  that  the  title  of  Hunter  was  unqtiestiohable. 

As  to  the  9th  article  of  the  treaty  of  1794,  Denny 
Fairfax  could  continue  to  hold  only  what  he  then  heid> 
and  as  he  then  held.  If  he  held  any  thiiig,  it  was,  at 
nsst,  an  estate  for  life,  remainder  to  the  commonwealth 
in  fee  defeasible,  during  his  life,  by  office  found.  Con- 
sequently, atliis  death,  the  commonwealtli  bad  an  estate 
in  fee.  The  treaty  of- 17M  was  intended  to  protect 
those  only  who  became  aliens,  by  the  separation  of  tho 
two  countries,  while  they  held  the  estates,  and  not  those 
who  were  aliens  when  their  estates  accrued.  If  it  had  in- 
tended to  priitect  the  latter  class,  it  would  have  protected 
estates  acquired  by  descent  as  wdl  as  those  acquired  by 
'  devise :  for  tiiey  are  both  within  the  same  reason,  yet  it 
cannot  be  said  that  an  alien,  who,  but  for  his  alienagei 
would  have  inherited  an  estate  upon  a  descent  cast  be- 
fore 1794,  is  benefitted  by  that  treaty.  It  cannot  be  said 
that  he  fften  held  the  estate  of  his  ancestor  which  his  ali« 
enage  had  prevented  from  descending  upon  him. 

# 

Mareh  iSthf  1813.    The  Court  having  taken  time 
since  last  term  to  consider  this  case, 
VOL.  Til.  79 
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tAXB^Ax's     Story,  J.  delivered  their  opinion  as  {iii|ow%  (M|i£it^ 
DEvisEB  suAix,  CL  J.  and  Todd  J.  bdng  absent.^ 

huhtbr's  The  first  question  is^  whether  lord  Fairfax  wa«  pro- 
I.BS8EB.  proprietor  of,  and  seized  of  the  soil  of  the  wa9te  and 
unappropriated  lands  in  the  Northern  Neck^  by  vittiie 
of  the  royal  grants,  2  Charles,  %  and  4  James  H,  €»* 
whether  he  had  mere  seignoral  rights  therein  as  lord 
paramount,  disconnected  from  all  iiftereat  in  ihe  land, 
except  of  sale  qr  alienation« 

The  royal  charter  expressly  conveys  idl  thf^  eatwe 
tract,  territory,  and  parcel  of  land,  sitqat^  &c«  toge- 
ther with  the  rivers,  islands,  woods,  timber,  Ac.  minee, 
auarrics  of  stone  and  coal,  &c.  to  the  grantees  fuid 
leir  hell  8  and  assigns,  to  their  only  iise  and  behoof^ 
and  to  no  other  use,  intent  or  purpose  whatsoever. 

It  is  difficult  to  conceive  terms  more  explicit  than 
these  to  vest  a  title  and  interest  in  the  soil  itselt  The 
land  is  given,  and  the  exclusive  use  thereof  and  if  ttie 
union  of  the  title  and  the  exclusive  uMe  Ao  H0t  constitute 
the  dominium  directum  ^  utiUf  the  complete  and  abso- 
lute dominion  in  property,  it  witl  not  be  easy  to  fix 
any  which  shall  constitute  such  dominion. 

Tlie  ground  of  the  objection  Would  seem  to  have  baen, 
that  the  royal  charter  had  declared  that  the  grantees 
should  hold  of  the  king  Rs  tenants  in  capite,  and  that  it 
proceeded  to  declare  that  the^granteea  and  their  heirs 
and  assigns  should  have  power  «  freely  and  without  bio- 
«^  lestation  of  the  king,  to  give,  grant,  or  by  any  ways 
«^  or  means  sell  or  alien  all  and  singular  the  granted 
*^  premises,  and  every  part  and  parcel  thereof,  to  any 
**  person  or  persons  being  willing  to  contract  for  and 
**  buy  the  same,''  which  Words  were  to  be  considered  as* 
restrictive  or  explanatol*y  of  the  preceding  woi^  of 
tlie  charter,  and  as  confining  the  rights  granted  to  the 
mere  authority  to  sell  or  alien. 

But  it  i^  Very  cleat*  that  this  clause  imposes  no  ve- 
strictioi|  or  explanation  of  tlie  general  terms  of  the 
grant.  As  the  grantees  held  as  tenants  in  capUe  of  ihfi 
king,  they  could  not  sell  or  alien  without  the  royal  li- 
cense, and  if  they  did,  it  was  in  ancient  strietnass  an 
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absolafe  fbrfeiiare  of  the  land.    %  Ins.  66 1  and  after  bairpai&'s 
the  statule  1  Eiw.  3  cA.  t%  though  the  forfeiture  did  bstisbx 
not  attach^  ye4  a  reasonaMe  flue  was  to  be  paid  to  the        r. 
king  upon  the  alienatioD.  %  Ins.  67^   StaunM,  Frtr.  27*  hitivtbb's 
%  M*  Cam.  73,    It  was  not  until  ten  years  ajter  the  first   l£s9£B« 
charter^  (±2  Ch.  d  ch.  34t)  that  all  fines  for  alienations 
and  tenures  of  the  king  in  capite  were  abolished*    2  BL 
Com.  77.    So  that  the  object  of  this  clause  was  mani- 
festly to  give  the  royal  assent  to  alienations  without  the 
claim  of  any  fine  therefor, 

Vfe  are  therefore  satisfied^  that  by  virtue  of  the 
charter  and  the  intermediate  grants,  lord  Fairfax 
at  the  time  of  his  death,  had  the  absolute  property  of 
the  soil  of  the  land  in  controversy,  and  the  acts  of  own? 
ership  exercised  by  hhn  over  the  whole  waste  and  unap- 
propriated lands,  as  stated  in  the  case,  vested  in  him  a 
con^lete  seizin  and  possession  thereof  Even  if  there 
,liad  been  no  acts  of  ownership  proved,  we  should  have 
been  of  opinion,  that  as  there  was  no  adverse  possession, 
and  the  land  was  waste  and  unappropriated,  tlie  legal 
seizin  must  be,  upon  principle,  considered  as  passing 
with  the  title* 

On  tliia  point  we  have  the  satisfaction  to  find,  that 
our  view  of  the  title  of  lord  Fairfax  seems  incidentally 
confirmed  by  the  opinioa  of  the  Court  of  appeals  of  Vir- 
ginia, in  Picket  v.  DowdeU^  2  Waslu  106.  Johnson  v. 
Bi^ngUm,  2  Wash.  116,  and  Curry  v.  Burm,  2  Wash^ 
121. 

Tlie  next  question  U  asio  the  nature  and  character  of 
the  title  which  Denny  Fairfax  took  by  the  will  of  Iqyi 
Fairfax,  l^e  being,  at  the  time  of  the  death  of  lord  Fair- 
fax, an  alieo  enemy. 

* 

It  is  clear  by  the  common  law,  that  an  alien  can  take 
lands  by  purchase,  though  not  by  descent ;  or  in  otiier 
words  he  cannot  take  by  tlie  act  of  law,  but  he  may  by 
the  act  of  the  party.  This  principle  has  been  settledi.iii 
the  year  books,  and  lias  been  uniformly  recognizedr^ 
90«nd  law  from  that  time.  H  Stn.  4p,  26.  14,  Ifen.  4^ 
20. .  Co.  Litt.  %  h.  Nor  is  there  any  distinction,  whetbei^ 
the  piifchase  be  hy  grant  or  by  devise.  laeitber  cas^,  ttie 
estate  vests  in  tliejrilien..  Potc,  i>w*  316^  ^tk » For^. 

.  »  .Mf  "* 
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FAIRFAX*!  EtjK  144.    Co.  ZMt.  2  &•  iM»t  for  his  own  beneiil^  but  tm 
PEVI8EE  tlie  benefit  of  the  state ;  or  in  the  language  of  the  an- 
V.        cient  law>  tlie  alien  has  the  capacity  to  take,  but  not  to 
MtTDTTER's  hM  landsy  and  the^  may  be  seized  into  the  hands  of  the 
liiESHEE*   sovereign.    11  H.  4,  26.    14  H.  4»  20.    But  until  the 
lands  are  so  seized,  the  aUen  has  compiete  dominion  oyer 
the  same*    He  is  a  good  tenant  of  the  freehold  in  apr^r 
eipe  on  a  coninif>n  recovery.    4  Leon  84.     CMLdsb.  10!2. 
10  Mod*  128.  And  may  ctnvfy  the  sam?  to  a  purchaser. 
ahtafe  V.  a  Milt,  1  Mass.  Bep.  2M.    lliough  Co.  liiL 
52  h  stH'ms  t<>  the  contrary,  yet  it  must  probably  aieaa 
tliat  he  can  convoy  a  defeasible  estate  only,  which  an 
office  found  will  diveat.     It  seems  indeed  to  have  been 
held*  that  an  alien  cannot  maintain  a  real  action  for  the 
recovery  of  lands.    Co.  liL  129  A.  TheL  Dig.  eh.  6.  Dif^ 
iff  2.  6.  but  it  does  not  then  follow  that  he  may  not  de- 
fend, in  a  real  action,  his  titl^  to  the  lands  against  afl 
persons  but  the  sovereign. 

We  do  not  find  that  in  respect  to  these  general  rijB^ts 
and  disabilitiesi  there  is  any  admitted  diffoivnrelietw>'en 
fdien  friends  and  alien  enemies.  Daviog  the  war,  the 
projperty  of  alien  rnf'raies  is  subject  to  conftBcation  jar^ 
bdh,  and  their  civil  capacity  to  sue  is  suspended*  Dyer, 
2  6.  Brandjon  v.  MtMU,  6  T.  R.  2S.  S  Bos.  ^  PiUL 
113.  5  Rob.  102.  But  as  to  capacity  to  purchase,  ne 
case  has  been  cited  in  which  it  has  bei^n  denied,  and  in 
The  Jittomef  Central  v.  Whteden  ^  Shales,  Pmk.  Bep^ 
267,  it  was  adjudged  that  a  bequest  to  an  alien  enemy 
was  good,  and  after  a  pence  might  be  enforced.  Indeed 
the  common  law  in  theise  ^rticnlars  seems  to  coincide 
with  the  Jus  OenUunu  Bt/nk,  ffnesU  Pm&.  Jur.  ck.  7.  Fiit* 
td^  b.  2,  eh.  B,  $  112,  114.    GroL  M.  2,  c4.  6,  $  16. 

.  It  has  not  been  attempted  to  place  the  title  of  Denny 
Fairfax  upon  the  groiind  of  his  being  an  anienatns,  born 
under  a  common  allegiance  before  the  American  revoiu* 
tion,  and  this  has  been  abandoned  upon  good  reason  ; 
for  whatever  doubts  may  have  been  formerly  entertion* 
^  ad,  it  is  now  settlf^d  that  a  British  sulyect  bom  before^ 
^.  cannot,  sinre  the  revolution,  take  lands  by  descent  in  the 
United  States.    4  Cranek,  S%t,  DawsmCs  Lessu  v.  fiod- 

0 
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But  tt  bi|S  been  lu-gued^  that  ^dthoufli  D.  Vsirbx . 
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bad  capacity  to  take  the  lands  as  devisee,  yet  he  took  faibfaxIi 
to  'he  use  of  the  commonwealth  only,  and  had  therefore  deyisee 
bu   a  momentary  seizin  ;  that  in  fact  he  was  hut  a  mere        v. 
trustee  of  the  estate  at  the  will  of  the  commonwealth,  hunter's 
and  that  by  operation  of  law,  immediately  upon  the  death    lessee. 
of  Uie  ttstaior,   lord  Fairfax 9  the  title  nested  id  the 
commonwealth,  and  left  but  a  mere  naked  possession  in 
the  devisee. 

« 

If  we  are  right  in  the  position,  that  Uie  capacity  of  an 
alien  enemy  does  not  differ  in  this  respect  from  an  alien 
friend,  it  will  not  be  easy  to  maintain  this  argument.  It 
is  incontrovertihly  settled  upon  the  fullest  authority, 
that  the  title  acquired  by  an  alien  by  purchase,  is  not 
divested  untU  office  fowad.  The  pdnciple  is  founded  up- 
on the  ground,  that  as  the  freehold  is  in  the  alien,  and 
he  is  tenant  to  the  lord  of  whom  the  lands  are  holden, 
it  cannot  be  divested  out  of  him  bat  by  some  notoripus 
act,  by  which  it  ma>  appear  that  the  freehold  is  in  ano- 
ther. 1  BaCm  Mr.  Men  C.p.  133.  Now  an  office  of  en- 
titling is  necessary  to  give  this  notoriety,  and  fix  the  ti- 
tle in  the  sovereign.  So  it  was  adjudged  in  Pagers  case, 
B  Co»  %%f  and  lias  been  V^iformly  recognized.  Park. 
Jkp  %67.  Park.  IM.  Hob.  ^31.  Bro.  Denixen,  jd.  17. 
Co.  Litt.  %.  b.  And  the  reason  of  the  difference,  why, 
when  an  alien  dies,  the  sovereign  is  seized  without  of- 
fice found,  is  because  otherwise  the  freehold  would  be  in 
abeyance,'  as  an  alien  cannot  have  any  inheritable  blood. 
Nay  even  afte^  office  found,  the  king  is  not  adjudged  in 
possession,  unless  the  possession  were  then  vacant  ^  for 
if  the  possession  were  then  in  another,  the  king  must 
enter  or  seize  by  his  officer,  before  the  possession  in 
deed  shall  be  adjudges!  in  him.  14  H.  7,  ^.  15  H.  7,  6, 
20.  Statmdf.  Prerog.  Reg.  ch.  18,  p.  54.  4  €h.  58.  a. 
And  if  we  were  to  yield  to  the  authority  of  Staundfordf 
(Prer.  Beg,  cA.  18,  p.  56,)  that  in  the  case  of  alien  ene- 
my, the  king  ^<  rajdone  guerrae,^^  might  seize  without  of- 
lloe  founds  yet  the  same  learned  authority 'assures  us, 
^<  that  tl^e  king  must  seize  in  tliose  cases,  ere  he  can 
have  ail  tnUresi  in  the  lands,  because  tliey  be  penal  to- 
wardirthe  party."  4  Go.*58.  b.  And  until  the  king  be 
in  possession  by  office  found,  he  caftinot  grant  lands 
« which  are'  forfeited  by  alienage.  Staum^,  Pfe.  Reg.  ch. 
18./.  54.    8tat.^±S  Hen.  6,  ch.  6. 
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f  4iRFA\'9  To  apply  Ihe^  pnnciploa  to  the  present  CBAe,  Beiyiy 
pjcvisEE  Faiifax  had  a  complete,  though  defeasible  tifle^  by  ^ir- 
V.  tiie  of  the  devise,  and  as  the  possessisn  was  either  ra- 
nrNTER^s  cant  oi*  not  adverse,  of  course  the  law  united  a  seizui  to 
LESSEE  his  title  in  the  lands  in  controversy;  and  this  tUie 
c^uld  only  be  divested  by  an  inquest  of  office,  perfected 
by  an  entry  and  seizure  where  the  possession  was  nol 
vacant.  And  no  grant  by  the  commonwealth,  accordi]](g 
to  the  common  law,  could  be  valid,  until  the  title  was» 
by  such  means,  fixed  in  the  copnonwealth.  It  is  admit- 
ted that  no  entry  or  seizure  was  made  by  the  comnioa- 
wealth  "  nUions  gnerrae*^  during  the  war.  1i  is  also 
admitted,  thai  jno  inquest  of  ottce  was  ever  made  pur- 
suant to  the  9ct3  on  this  subject  at  ai|y  time.  And  it 
would  seem  therefore.to  follow,  opoii  common  law  rea- 
soning, that  the  grant  to  the  lessor  of  the  original  Plaiii- 
tiif,  by  the  public  patent  of  dOth  April,  1789,  issued,  iin* 
providently  and  erroneously,  and  passed  nothing.  And 
if  this  be  true,  and  there  be  no  act  of  Virginia  alterii^ 
the  common  law,  it  is  quite  immaterial  what  is  the  ?»- 
lidity  of  the  title  of  the  original  Defendant  sis  sgi^u^t 
the  commonwealth ;  for  the  Plaintiff  omst  recover  by 
the  strength  of  his  own  title,  Jnd  not  by  t\ie  weakness, 
of  that  of  his  adversary. 

But  it  is  contended,  1st,  That  the  common  Uiw  as  to 
inquests  of  office  and  seizure,  so.far  as  the  sam^  respects 
the  lands  in  controversy,  is  completely  dispensed  with 
by  statutes  of  the  commonwealth,  so  as  to  make  the 
grant  to  the  original  Plaintiff  in  17JS9  complete  aadper^ 
feet — And  secondly,  and  further,  if  it  be  not  so,  yet  as 
the  devisee  died  pending  the  suit,  the  freehold  was  there- 
by cast  upon  the  commonwealth  without  an  inquest,  and 
tJius  arises  a  retroactive  confittnation  of  the  title  of  the 
original  Plaintiff,  of  which  he  may  now  avail  himself.^ 
As  to  the  first  point  we  witt  not  say  that  it  was  not 
competent  for  tlie  legislature,  (sopiiosing  no  treaty  in 
the  way)  by  a  special  act  to  hare  vested  tlie  land  ia  the 
common  wealth  witliout  an  inquest  of  office  for  the  cause 
of  alienage.  But  such  an  effect  onght  not,  upon  pria* 
ciples  of  public  policy,  to 'be  presumed  upon  light 
grounds;  that  aif  inquest  of  oiBce  should  betnads  in 
cases  of  alienage,  is  a  usefid  and  imDortant  restraint 
•  upon  piiblip  proceedingSi  No-port  of  the  United  Stales 
.   seems  to  have  bcei^  mone  ^ware  of  its  importance^  or 
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|»d#e*eftQti€(iis  to  guftd  against  its  abolition^  than  the  paibfax\ 
-Courts  of  Virginia.    It  prevents  individuals  from  being  devisee 
harassed  by  numerous  suits  introduced   by  litigious        t. 
^antees*    It  enables  the  owner  to  contest  the  question  HUinrEB's 
of  alienage  directly  by  a  traverse  of  the  office*    It  af-  i.EsaES* 
fords  an  opportunity  for  the  public  to  know  the  nature^         ' 
the  value^  and  the  extent  of  its  acquisitions  pro  dtfedu 
hcBredh  ^  and  above  all  it  operates  as  a  salutary  suppres- 
sion of  that  corrupt  inftuence  which  the  avarice  of  spe^ 
culation  might  otiierwise  urge  upon  the  l^islature.  The 
common  lawy  therefore^  ought  not  to  be  deemed  to  be 
repesJedy  unless  the  language  of  a  statute  be  clear  and 
explicit  for  this  purpose. 

Let  us  now  consider  the  several  acts  which  have  been 
referred  to  in  the  argument^  from  which  we  think  it 
will  abundantly  appear  that»  during  the  war,  the  landd 
in  controversy  were  never,  by  any  public  law,  vested  in 
the  commonwealtl).  We  dismiss,  at  once,  the  act  of 
1777,  chf  9,  and  of  1779,  cb.l4,  as  they  are  restrain- 
ed to  estates  held  by  British  subjects  at  the  times  o^ 
*ihm  respective  enactments,  and  do  not  extend  to  e.t.ites 
subsequently  acquired. 

The  next  act  is  that  of  1782,  ch«  8,  the  dlrth  sec.  aft^r 
reciting  that  <<  since  the  deitth  of  the  late  proprietor  of 
the  Northern  Neck,  there  is  reason  to  suppose  that  the  * 

said  proprietorship  hath  descended  ujmn  alien  enemies,** 
'enacts,  that  persons  holding  lands  in  said  Neck,  shall 
IPetain  setfuestcftd  m  their  hands,  ail  quit  rents  which 
were  th^i  due,  wttU  the  rigAt  of  deseeiU  should  Ite  mort 
fidiy  aseerUnned;  and  that  all  quit  rents,  thereafter  to 
become  dut;,  -shall  be  paid  into  the  public  treasury,  and 
the  parties  exonerated  from  the  future  claim  of  the  pro-  , 

prietor.  Admitting  tliat  this  section,  *  as  to  the  quit 
revUs,  was  equivalent  to  an  inquest  of  office ;  it  cannot 
be  extended,  by  construction,  to  include  the  waste  lands 
of  the  proprietor.  Neitlier  the  words,  nor  tlie  intention^ 
of  tliD  legishiture  "would  authorize  such  a  construction — 
But  it  may  well  be  doubted  if,  even  as  to  the  quitrent^^ 
the  provision  is  not  to  be  considered  as  a  sequestration 
jute  MK,  raiker  than  aselaur^for  alienage—for  it  pro- 
oeed»o«L*tlie  groHndf  (bat  the  property  <<  had  descended, 
not  apoD  aliens,  but  alien  enimies.  So  far  as  the  treaty 
^peaoe  might  be  deemed  material  in  the  case,  tlii!^  dis- 
tinction would  deserve  consideration,"      ^ 
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VAiWAx's     The  next  i«  the  act  of  irss*  cli.  35,  whicb^  after  le. 

DBYisBa  citing  that  « the  death  of  l«ird  Kairfax  may  uC4  a^  oa 
T.        great  incoaFeaieiice  to  t!)oiie  who  may  incline  to  mc^ke 

■uKTsa's  entries  for  vacant  lands  in  theNortfiem  Necl(»  procc -da 
£BMB  i.  (sec*  3.)  to  enactt  that  all  entries  made  with  the  survey* 
'■  ors,  &£•  and  returned  to  the  ofice  formerly  kept  tiy  lord 

FairfiiZy  shall  be  held  as  good  and  valid  as  those  here- 
tofore made  under  his  direction,  «  until  some  mode'shafi 
<<  be  taken  up  and  adopted  by  the  General  AssemUj^ 
«  concerning  the  territory  of  the  Northern  Neck."  Thid 
act,  so  hr  from  containing  in  itself  any  provision  for 
vesting  all  tlie  vacant  lands  of  lord  Fairfax  in  the  com* 
monw^th,  expressly  reserves,  to  a  future  time,  all  dpci- 
sions  as  to  the  dispfMal  of  the  territory. — ^Itsoflbrs  rights 
and  tides  to  be  acquired  exactly  in  the  saflte  manner, 
and  with  the  same  conditions,  which  lord  Fairfax  had 
by  permanent  regulations  prescribed  in  his  office. — No 
other  acts  were  passed  on  the  subject  during  the  war* 

We  are  now  led  to  ccffistder  the  act  of  i783v  ch.  47-— 
which  has  presented  some  difficulty,  if  it  stand  unaHSwrfed 
by  the  treaty  of  peace.  The  4th  sec  after  arecrte/  ^  tKat 
<«  since  the  death  of  the  fate  proprietor,  no  mode  hath 
**  been  adopted  to  enable  those  who  had  before  bis 
«<  death  made  entries  witUn  the  said  district  according 
«<  to  an  act,  &c.  (act  17851,  di.  33)  to  obtain  titles  to  the 
*  <(  same,''  enacts  that  in  all  cases  of  soph  entries,  graate 

shaU  be  issued  by  the  commonweaftii  to  the  partiea 
in  the  same  manner,  bb  by  law  is  directed  in  cases  of 
other  ttnan>ropriated  lands — The  §th  sec  then  declares 
that  the  unappropriated  lands  within  the  Norttiem  Nerk 
should  be  subject  to  the  same  regulations,  and  be  grant- 
ed in  the  same  manner,  and  caveats  should  be  proceeded 
upon,  tried  and  determined,  as  is  by  law  directed,  m 
cases  of  other  unappropriated  lands  belonging  ti»  the 
commonwealth.  The  tfth  sec  extinguishes  for  the  fa* 
tare  all  quit  rents. 

The  patent  of  tlie  original  Flhintiir  teoed  pursuuit 
to  the  5th  sec.  of  this  act. 

It  hasbaen  argued,  that  the  act  (rf  1735  amonnta  to  a 
legislative  appropriation  of  aH  the  lands  in  mntytyversy'. 
That  it  must  be  considered  as  comph-tely  divesting  the 
titte  of  Denny  Fairfax  for  the  cause  of  alienage^  and 
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Vesting  it  in  the  commonwealth — ^After  the  most  mature  FAiBVAX'tl 
ivflectiofu  we  cannot  ^Mbacrihe  to  the  argumeat— In  ^i»  dsvissb 
of  sovereignty  so  highly  penal»  it  is  against  the  ordina-        v. 
ry  r^ile  to  enJarge^  by  implicatiiiti  aad  inference^  the  ex-  huktes'i^ 
tent  of  the  language  employe^.    It  wouM  be  to  declare   xbss^b. 
purposes  which  the  legit^Iature  have  not  chosen  to  avew,  ^ 
^nd  to  create  vested  estates^  when  the  common  lav 
would  pronounce  a  contrary  sentence)  and  the  guar- 
dians of  th^  public  interests  have  not  expressed  ^  inten- 
tion to  abrogate  that  law.    If  the  legislature  have  pro- 
ceeded upon   the  supposition  that  the  lands  were  al- 
ready vested  in  the  commonwealth^  wt-  do  not  perceive 
how  it  hi'lps  the  ca^e.  If  the  legislature^  upon  a  mifitakf^ 
of  facts^  proceed  to  grant  defective  titleSs  We  ki^ow  of 
iio  rale  of  law  which  requires  a  Court  to  declare,  in 
penal  caaeSf  that  to  be  actually  done  which  ought  pre- 
viously to  have  been  done.    Perhaps  as  to  grants  untler 
the  4th  sec.  where  entries  under  the  act  of  1782,  ch.  33, 
it  might  not  he  too  much  to  hold,  that  such  grants  con- 
veyed no  more  than  the  title  of  the  commonweahli;  ex- 
actly in  the  same  state  as  the  commonwealth  itsdf  held 
it,  viz.  an  inchoate  right,  to  be  reduced  into  possession 
and  consummated  by  a  suit  in  the  liaturej.  or  with  \h» 
effisct,  of  an  inquest  of  office.  But  we  give  iio  opinion  ori 
this  point,  because  the  patent  of  the  original  Pfaiintiif 
manifestly  issued  under  the  succeeding  section— and  up- 
on a  ^construction,  which  we  give  to  this  section,  it  is- 
lued  improvidently  and  passed  no  title  whatever. — That 
construction  is,   that  the  unappropriated  laifds  in  the 
Northern  Neck  should  be  granted  in  the  same  manner  ai 
the  other  lands  ot  the  commonwealth^  when  theiiUt  of 
the  c&mmo2iweaUh  wa$  perfieted  by  possesmn.  It  seems 
io  us  difllcult  to  coAlendf  that  the  legislature  meant  to 
grant  mere  titles  and  rights  of  entry,  of  tiie  cdmmon- 
wealtli,*  to  landii  in  the  same  manner  as  it  did  lands  of 
which  the  commonwealth  was  in  actual  possession  and 
seizin. — It  would  be    selling  suits  and  controversies 
through  the-  wliale  country,  and  enacting  a  general  sta- 
tute in  favor  of  maintenance,  an  offence  which  the 
common  law  has  demunced  with  extraordinary  seve- ' 
r»ty»    Consistent  thersiore  with  the  manifest  intention 
Of  the  legislature,  grants  were  to  issue  for  lands  in  the 
Sfortlieiii  Neckf  precisely  in  the  same  manner  as  for 
lands  in  ottmr  parte  tti  the  state,  and  nnde^  tiie  warn 
VO^i.  Til.  HO  • 
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FAIRFAX'S  Hinitationy  viz.  that  the  comfnonimalth  shoidd  havet  a^ 
DETI8EE  tite  time  of  the  grant*  a  complete  title  and  seizin. 

HiTKTKR^g  We  are  the  more  confirmed  in  this  constructioii  by 
iiEsdEE.  the  act  concerning  escheators,  (act  1779,  ch.  4»5,)  whtcb 
regulates  the  manner  of  proceeding  in  cases  of  escheat* 
and  was  by  a  subsequent  act,  ^act  1785«  cb.  53,)  ex- 
pressly extended  to  the  counties  tn  the  Northern  Neck. 
This  act  of  1779  expressly  protibits  the  granting  of 
any  lands,  seized  into  the  hands  of  the  comnumwealtb 
upon  office  found,  till  the  lapse  of  twelve  months  after  the 
return  of  the  inquisition  and  verdict  into  the  office  of  the 
general  Court,  and  afterwards  authorizea  the  proper  es- 
cheater  to  proceed  to  sell  in  case  no  daim  should  be 
filed,  within  that  time,  and  substantiated  against  the 
commonwealth*  It  is  apparent,  from  this  act*  that  it 
was  not  the  intention  of  the  legislature  to  dispose  of 
lands,  accruing  by  escheat,  in  the  same  manner  as 
lands  to  whirh  the  commonwedtb  already  possessed  a 
perfect  title.  It  has  not  been  denied  that  the  ngula,- 
tpons  of  this  act  were  designed  to  apply  as  well  to  tities 
accruing  upon  alienage,  (which  are  not  in  strictiieas, 
escheats,)  as  upon  forfeitures  for  otlier  cauaes  ;  and,  but 
for  the  act  of  1785,  ch.  47,  we  do  not  perceive  but  that 
the  vacant  lands  were,  by  the  devise  of  lord  Fairfax,  in 
the  Northern  Neck,  would  have  been  completely  within 
the  act  regulating  proceedings  upon  escheats.^ 

The  real  fact  appears  id  have  been,  that  the  legisla- 
ture supposed  that  the  commonwealth  were  in  actual 
seizin  and  possession  of  the  vacant  lands  of  lord  Fair- 
fax, either  upon  the  principle  that  an  alien  enemy  could 
not  take  by  devise,  or  the  belief  that  the  acts  of  178^» 
ch.  8,  and  ch*  3d,  had  already  vested  the  property  in  the 
commonwealth.  In  either  case  it  was  a  mistake  which 
surely  Aught  not  to  be  pressed  to  the  injury  of  third  per- 
sons. 

But  if  the  construction,  which  we  have  suggested*  be 
incorrect,  we  think  tliat,  at  all  events,  the  titie  of  Hon^'  . 
ter,  under  the  grant  of  1789,  cannot  be  considered  an 
more  extensive  than  the  title  of  the  conHnonwealtiif  via. 
a  titie  inchoate  and  imperfisct^  to  be  consummated  by  an 
actual  entry  under  an  inquest  of  office,  or  itS:  equivalea^ 
a  /si^it  and  jttdgment  at  law  by  the  grantecr 
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This  view  of  the  acts  of  Yirginia,  renders  it  wholly  fairfax'8 
unnecessary  to  consider  a  pointy  which  has  been  Very  devisee 
elaborately  argued   at  the  bar,  whetiier  the  treaty  of       v. 
peace,    which  declares  **  that  no  future  confiscations  hunter's 
shall  be  made,^'  protects  from  f<H*feiture,  under  the  muni-  iassee. 

cipal  laws  resfiecting  alienage,  estates  held  by  British -— — 

subjects  at  ihe  time  of  the  ratification  of  that  treaty.*— 
For  we  are  well  satisfied  that  the  treaty  of  1794  com^ 
pletely  protects  and  confirms  the  title  of  Denny  Fairfax, 
even  admitting  that  the  treaty  of  peace  left  him  wholly 
unprovided  for. 

*  '. 

The  9th  article  is  in  these  words :  <f  It  is  agreed  that 
British  subjects  who  now  hold  lands  in  the  territories 
of  the  United  States,  and  American  citizens  who  now 
hold  lands  in  the  dominions  of  his  majesty,  shall  con- 
tinue to  hold  them  according  to  the  nature  and  tenure 
of  their  respective  estates  and  titles  therein ;  and  may 
grant,  sell  or  devise  the  same  to  whom  they  please  in 
like  manner  as  if  they  were  natives,  and  tiiat  neithei: 
they  nor  their  heirs  or  assigns  shall*  so  far  as  respects 
the  said  lands  and  the  legal  remedies  incident  theretOf 
be  considered  as  aliens/' 

Now,  we  cannot  yield  to  the  argument  that  Denny 
Fairfax  had  no  title,  but  a  mere  naked  possession  or 
trust  estate.     In  our  judgment,  by  virtue  of  the  devise  » 

to  him,  he  licid  a  fee  simple  in  his  own  right.  At  the 
time  of  the  commencement  of  this  suit  (in  1791)  he  was 
in  complete  possession  and  seizin  of  the  land.  That 
possession  and  seizin  continued  up  to  and  after  Uie  trea- 
ty of  179i,  which  being  the  supreme  law  of  the  land, 
confirmed  tiie  titl^  to  him,  his  heirs  and  ^signs,  and 
protected  him  from  any  forfeiture  by  reason  of  dieniige. 


It  was  once  in  the  power  of  the  commonwealth  of  Vir-^ 
ginia,  by  an  inquest  of  office  or  it»  equivalent,  •to  have 
vested  the  estate  completely  in*  itself  or  its  grantee, 
fiut  it  has  not  so  done,  and  its  own  inchoate  title  (and 
.  of  course  the  derivative  title,  if  any^  of  its  gr&nt^e)  bas  < 
by  tlie  operation  of  the  treaty  become  inefiectnal  and 
void.  *  •      • 

*  ■  » 

It  becomes  uhneeessaiy  lo- consider  the  argupnent  as  . 
U  the  effect  of  jtbe'  death  of  Demiy  Fairfax  pending^^tbcv 
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vAEErAx'« sttity  beoMiM  admittiiii;  tl  to  be  correcUy^  ^[^UeAinje^ 

W&V19&B  neraly  tlie  iveoiy  of  17M  comiileieljr  avoids  it.    The 

T.        heirs  trf*  Dentiy  Faiifax  were  made  cajiable  in  law  to 

.  MtNTCR's  takQ  Trooi  liim  by  descenty  and  the  freehold  was  net^ 

UBssBB.   tiNii«fere»  on  hU»  deaths  caat  upon  the  commoawealtk 

% 

On  the  whole^  the  Court  are  cf  opinion  that  the  jadi;- 
Hient  of  the  Conrt  of  appeab  of  Virghiia  oi^t  to  be 
reversed,  and  that  the  judgmetiA  of  ^ibe  District  C^nt 
of  Winchester  be  affirmed  with  costAy  6c. 

JoHirsoiry  J. 

After  the  matnrest  inTeetigation  of  this  case  that  cir- 
camstanccs  would  permit  me  to  make^  I  am  obligerf  to 
fliooent  from  the  opimon  of  the  Bfiiority  of  my  brettuen. 

Tho  material  questions  are, 

ist  Whether  pn  alien  can  take  lamls  as  a  devisee, 
and  if  be  can| 

dd.  Whether  an  inquest  of  office  was  indiapeBsaUy 
necessary  to  divest  him  of  his  intereei  for  t(ie  benefit  of 
the  ststtel 

«  Sd.  Whether  the  disability  of  the  devisee  was  not  cared 

by  the  treaty  of  p^ace,  or  the  treaty  of  ±79^. 

With  regard  to  the  treaty  of  peace  it  is  yery  clear  to 
me  that,  that  does  not  affect  the  case.  The  words  of  the 
4th  article  are,^  «  There  shall  be  no  future  confiscatiomi 
^<  made,  nor  any  prosecution  conmnenced  against  any 
f*  person  or  persons  for  or  by  reason  of  the  part  which 
« lie  or  tliey  may  have  taken  in  the  pl*esent  war.'* 

Now*^hould  we  admits  as  has  been  strongly  insisted, 
^  -  .  that  to  escheat  i/s  to  confiscate,  it  would  still  remiin  to 

$how  that  this  was  **  a  confiscation  on  account  of  the 
'.  '•  !  .  «« part  taken  by  the  devisee  in  the  war  of  the  revohi- 
<«tton.V  But  the  disability  of.  an  alien  to  hold  nd 
estate  is  the  result  of  a  general  principle  of  the  common 
4aw,  anid  was  in  no  wise  attached.  tx>  ibe  individual  on 
accn^tMif  bis  cionduoi  in  tbe  |^Bvol1lti6Bat|y  slruggte* 
^pte  alieii  who  had  tAsen  part  wifh  tht$  ciiuntry  and 
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fonght  the  baMes  of  the  6tmies»  may  have  been  affected  rkmAX^n 
by  it  no  less  than  he  who  fought  against  ns,  and  the  dbyibkb 
member  of  any  other  community  in  the  world  may  as  '      v. 
weH  hftve  been  the  object  of  its  application  as  the  sub-  hunte&^b 
ject  «f  Great  Britain.    The  object  evidently  was  to  se-  i«£S8SE. 
cure  the  indiyidiial  from  legal  punishment — not  ^  cai^ 
a  leg9k  disability  existing  in  him. 

» 
With  l^egard  to  the  bearing  of  the  treaty  of  1794>  on 
fhe  interests  of  tbe  ^rties,  the  only  difficulty  arises 
from  the  yajpie  sigmficaiion  of  the  words  <<  now  hold- 
ing," made  use  of  in  the  article  which  relates  to  this 
subject  But  in  conformity  with  the  liberal  spirit  in  . 
which  national  contracts  ought  to  be  construed,  I  am 
satisfied  to  consider  that  treaty  as  extending  to  all  cases 
«<  of  a  rightful  possession  or  legal  title  defeasible  only 
'f  on  tbe  ground  of  alien  disability  and  existing  at  the 
^f  date  of  that  treaty/' 

What  then  were  the  rights  of  the  devisee  in  this  case? 
and  were  they  in  existence  at  the  date  of  this  treaty  ? 

Whoever  looks  into  the  learning  on  the  capacity  of 
an  alien  to  take  lan^s  as  devisee,  will  ^nd  it  involved 
in*8ome  difficulties.  There  is  no  decided  case,  that  I 
know  of,  upon  the  subject.  And  the  opinions  of  learned 
men  upon  it,  when  compared,  will  be  found  to  have 
been  expressed  with  doubt,  or  scarcely  reconcileable  to 
each  other.  The  general  rule  is,  that  an  alien  may 
take  by  purchase,  but  cannot  liold.  Tet  so  fragile  or 
flimsy  is  the  right  he  acquires,  that,  if  tortiously  dispos« 
sessed,  no  one  contends  that  he  can  maintain  an  action 
against  tbe  evictor.  To  assert  tliat  he  has  a  rights  and 
yet  admit  that  he  has  no  remedy,  appears  to  me  rather 
pai'adoxical.  Tet  all  admit  that  the  bailiff  of  the  king 
cannot  enter  on  an  alien  purchaser  until  offiee  ftund.  * 
Bnt  where  a  freehold  is  cast  upon  the  alien  by  act  of 
law,  as  by  disscent,  dower,  custody,  &c.  it  is  admitted 
that  ^0  inquest  of  office  is  necessary  to  vest  the  estate 
in  the  king,  and  he  may  enter  immediately.  Whether 
an  tdien  devisee  is  to  be  considered  as  a  purchaser  ac- 
cording to  the  meaning  of  tha(  term  as  applied  to  an 
alien,  or  whether  bis  estate  is  to  be  considered  as  one  . 
o£  those  which  are  cast  on  him  by  operaticm  of  law>.  is 
an  altematirei  either  branch  of  which  mfty  be  laid  hold 
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FAiETAi's  of  with  Bomc  confidence.    QAtJ  banm  QUbai  a88el^s, 

BBTisEB  without  i*caei'vation,  that  a  devise  to  an  alien  is  void. 

T.        (^Gilbert  on  dtcistSf  p.  IS. J    But  Mr.  Powdl  maintains 

huktek's  that  he  takes  under  it  as  a  purchaser.  fPefweil  on  Dto, 

i.Ea8EB.    A±7.J     In  support  of  QilberH  opinion  it  might  be  ur- 

— —w...^  ged  tliat  a  devise  takes  effect  under  statute^  and  in  that 

view  the  interest  ?nay  he  said  to  be  cast  on  the  alien  by 

operation  of  law.     Tet  I  have  no  hesitation  in  deciding 

in  favor  of  the  doctrine  as  laid  down  by  PowdL   Not 

on  the  words  of  Iwd  Hardw^ck,  as  quoted  from  Krigld 

and  du  PU$sis ;  for  the  judge  there  expressly  declines 

giving  an  opinion ;  but  from  a  reference  to  the  prinri-* 

pie  upon  which  the  doctrine  is  certainly  founded. 

The  only  iincxcrptionable  reason  that  can  be  ^mign- 
ed  why  an  ali^n  can  take  by  deed)  though  be  cannot 
bold)  is,  that  otherwise  the  proprietor  Mould  be  restrict- 
ed in  his  choice  of  an  alienee;  or  in  other  words,  in  his 
right  of  alienation.  And  to  declare  such  a  conre}ance 
null  and  void  would  be  attended  with  this  absurd%^ 
that  the  estate  would  still  i*einain  in  the  alienor  m  op- 
position to  his  own  will  and  contract.  It  would  tberc- 
I'ore  seem  that  the  law  on  ibis  subject  would  be  more 
satifactorily  expressed  by  asserting  that  an  alien  is  a 
competent  party  to  a  contract,  so  that  a  conveyance,  ex- 
ecuted to  him,  shall  divert  the  feoffer  or  d<»ior,  in  order 
that  it  may  escheat  The  tendency  of  this  doctrine  to 
favor  the  I'oyal  prerogative  of  escheat,  would  no  doubt 
secure  to  it  a  welcome  reception,  yet  it  is  not  too  much 
to  pronounce  it  reasonable  in  the  abstract;  This  rea- 
son is  as  applicable  to  the  cascof  a  devise  as  of  a  con- 
tract, and  in  the  technical  application  of  the  terra  pur- 
climer  a  devisee  is  included.  But  it  is  contended  tliat 
the  grant  to  lord  Fairfax  was  a  grant  or  cession  of 
'  sovereign  power,  and  as  such  was  assumed  by  tlie  state 
when*  it  declared  itself  independent.  Upon  consideringi 
:^  well  tlie  acts  of  the  state,  >^-ith  regard  'to  this  proper- 
ty, a^s  the  acts  of  lord  Fairfax  himself,  there  is  reason 
to  think  that  both  acted  under  this  impression.  But  to 
decide  on  this  questipn,  we  must  look  into  the  deed  of 
cession,  and  upim  its  construction  the  decision  of  this 
Court  mnst  depend.  And  here,  in  every  part  of  it,  we 
find  it  divested  of  the  chief  attributes  of  sovereignty*- 
not  a  power  legislative,  judicial  or  execotiye  given,  an^ 
the  woi'ds  siich  fis  ai'e,  adapted  to  con^'ey  an  interest, 
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but  no  jurisdiction.    Some  few  royal  prerogatiyes,  it  is  Fairfax'^ 
true^  are  expressly  conveyed^  and  these  unquestionably  OBvid£j£ 
must  have  accrued  to  the  state  upon  the  assertion  of  in-     ^  v. 
dependence.    But  tlie  interest  in  the  soil  remaintod  to  hunter's 
ttie  grantee.   So  far,  therefore,  I  feel  no  difficulty  about  usssbe. 
sustaining  the  claim  of  the  devisee.    But  did  this  inte- 
riest  remain  in  him  at  the  time  of  the  treaty  of  17M  ? 

I  am  of  opinion  it  did  not  The  interest  acquired 
under  the  devise  was  a  mere  scintilla  juriSf  and  that 
mntUla  was  extinguished  by  the  grant  of  the  state 
vesting  this  tract  in  tiie  Plaintiff  in  error.  I  will  not 
say  what  would  havei>een  the  effect  of  a  moi-e  general 
grant  But  this  grant  emanated  under  a  lav/  expressly 
relating  to  the  lands  of  lord  Fairfax  authorising  them 
to  be  entered,  surveyed  and  granted. 

The  only  objection  that  can  be  set  up  to  the  validity 
of  this  grant  is,  that  it  was  not  preceded  by  an  inquest 
of  office.  And  the  question  then  will  be,  whether  it 
was  not  competent  for  the  state  to  assert  its  rights  over 
the  alien's  property,  by  atiy  other  means  than  an  inquest 
of  office.  I  am  of  opinion  that  it  was.  That  the  mere 
executive  of  the  state  could  not  have  done  it,  I  will 
readily  admit ;  but  what  was  there  to  restrict  the  su- 
preme legislative  power,  from  dispensing  with  the  in- 
quest of  office  ?  In  the  case  of  Smith  and  the  state  of 
Mdrylandt  this  Court  sustained  a  specific  confiscation 
of  lands  under  a  law  of  the  state,  where  there  was  nei- 
ther oohviction  nor  inquest  of  office.  And  in  Great 
Britain,  in  the  case  of  treason,  an  inquest  of  office  is  ex- 
pressly dispensed  with  by  the  statute  35,  H.  YIII,  c.  30. 
So  that  thei*e  is  nothing  mystical,  nor  any  thing  of  indis- 
pensable obligation^  in  this  inquest  of  office.  It  is,  in 
Great  Britain,  a  salutary  restraint  upon  the  exercise  of 
arbitrary  power  by  the  crown,  and  affords  the  subject  A 
simple  and  decent  mode  of  contesting  the  claim  of  his 
sovereign;  but  tlie  legislative  power  of  that  country 
certainly  may  assert,  and  has  asserted,  the  right  of  dis- 
pensing with  it,  and  I  see  no  reason  why  it  was  not  com- 
petQpt  for  the  legislature  of  the  state  of  Virginia  to  do 
the  same. 

Several  collateral  questions  have  arisen,  in  this  case 
on  which,  as  I  do  not  differ  materiaJly^  from  my  bre- 


M% 


SUFRBME  COURT  V.  & 


pAisvax's  thren^  I  will,  only  express  my  opinioa  in  iho  briefcit 
BBTISSB  iMuiiier. 
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I  cm  of  opinion  that  wbeneTer  the  dite^  nifide  out  in 
the  pleadings,  does  not»  in  law,  sanctioD  the  judfuent 
which  his  Jieen  given  upon  it,  tlie  eirov  suQieiently  ap- 
pears upon  the  record  to  bring  the  case  within  tbe  XIV 
section  of  tbe  judiciary  act 

Tarn  also  of  opinion  that  whenever  a  ease  is  draught 
up  to  this  (3o«rt  under  that  section,  the  tide  of  the  par- 
ties litigant  must  necessarily  be  enquired  iatq.  and  that 
such  an  enquiry  mtist,  in  the  natvre  of  thiiigB,  precede 
the  consideration  liow  far  the  law,  treaty,  and  sofoKbt  m 
applicable  to  it;  otherwise  an  appeal  to  this  Coart 
would  be  worse  than  nugatory* 

And  that  in  ejectment  at  least*  if  not  in  every  possible 
case,  the  decision  of  this  Court  must  conform  to  the 
state  of  rights  of  the  parties  at  the  time  of  its  own  judg- 
ment :  so  that  a  treaty,  although  ratified  subsequ^ni  to 
the  decision  of  the  Court  appealed  from*  becomes  a  part 
of  the  law  of  the  case  and  must  control  our  decision^ 
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TO  TBE  rwaWIP^  MATTERS  CaYTMJ^D 

VOLUME  Vll. 


A. 

A3ANDONMENT. 

1.  Upon  a  pcdicy  00  a  car^o  the  un- 
derwriters are  not  liable  foryr^^Ar, 
whether  there  be  an  abandonment 
or  not.  Caze  and  RicJ^ud  v,  Bal- 
timore In  Co,  36£ 

%  The  que«ti0D  whether  the  aban- 
donment were  made  in  due  time, 
is  not  a  question  of  fact  to  be  ex- 
cluHvely  left  to  a  jury,  but  to  be 
decided  by  them  under  the  direc- 
tion of  the  Court,  l,ivin^9ionv, 
Mir*p.  In,  Co.  509 

ABATEMENT. 

1.  A  Plaintiff,  who  has  declared 
jointly  against  two  Defendants,  as 
being  in  custody,  when,  m  fact, 
only  one  of  the  Defendants  was 
taken  on  the  Cafiiaa,  cannot  abate 
his  ow/i  action  against  the  party 
not  taken,  unless  authorized  so  to 
do  by  the  return  of  the  process 
against  that  party.  Barton  v. 
Petit  and  Bayard ,  194 

3.  If  the  marshal  of  Virginia  return 
that  the  Defendant  is  no  inhabitant 
of  the  district  of  Virginia,  the  suit 
shall  abate  as  to  su<^  Defendant. 
Id,  194 

3.  The  Plaintiff  in  Virginia  is  *not 
bound  to  declare  until!  all  the  De- 
fendants have  appeared 4  or  the 

VOL.  VIU 


suit  be  abated  as  to  such 
not  appeared.  .Id, 

ACCOUNT. 


have 
194 


!•  An  account  current*  sent  by  a  fo* 
reign  merchant  to  a  merchant  in 
this  country  and  not  objected  to  for 
two  years,  is  deemed  an  accdufU 
stated^  and  throws  the  burden  of 
proof  upon  him  who  received  and 
kept  it  without  objection.  Free- 
land  V.  Heron  and  al.  147 

2.  A  final  account  settled  with  the 
Orphan's  Court,  by  an  administra- 
tor, is  not  conclusive  evidence  in 
his  favor  upon  the  issue  of  devasta- 
vit vel  ndh.  Beatty  v.  State  qf 
Maryland^  281 

3.  A  debtor  of  the  United  States  is 
not  entitled  to  credit  for  money  re- 

•ceived  by  an  agent  of  an  officer  of 
the  United  States,  whose  office  be* 
comes  extinct  before  the  money  is 
received  by  the  agent.  United 
States  V,  Patterson^  S7S 

ACT  OF  CONGRESS. 

1.  The  revival  of  an  act  of  congress 
may  depend  upon  a  future  contin* 
gent  event,  to  be  made  known  by 
preclamatioa  The  Aurora^  382 
Schooner  Anne  v,  U,  States^    570 

2.  When  an  act  of  congress  is  re- 
vived, it  is  revived  in  that  form 
and  with  that  efiect  which  it  had 
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at  the  moiDent  when  it  expired. 
Id.  382 


ADMINISTRATOR. 

See  jfccount^  2. 

ADMIRALTY. 


281 


1*  In  cases  of  admiraltjr  jurisdiction* 
new  evidence  will  be  admitted  in 
this  Court ;  and  for  that  purpose  a 
commission  may  issue.  Brig  Jame% 

WtUB  V.  United  Scaiea,  22 

Brig  Oariata  Claiborne  v  United 

States,  107 

2.  The  evidence  of  that  necessity 
which  will  excuse  a  violation  of  an 
embarg^o  law,  myst  be  very  clear 
and  positive.    Id,  22 

*>.  Cases  of  seizurci  upon  waters  na- 
vigable from  the  sea  by  vessels  of 
more  than  10  tons  burthen,  for 
breach  of  the  laws  of  the  United 
States,  are  ca^^es  oi  admiralty  and 
maritime  jurtAdiciion,  and  are  to 
be  tried  without  a  jury.  IVhelan 
V.  United  States,  112 

4.  The  letter  of  M  r.  Meriy  of  the 
12th  of  April,  1804,  extended,  to 
the  island  of  Currafoa,  the  order 
of  the  lordii  commissioners  of  the 
admiralty,  of  the  5th  of  January, 
1804,  respecting  the  blockade  of 
Martimgueand  Guadaloufie.  Ma-  ' 
ryland  In.  Co,  v.  Wood,  402 

5.  A  sentence  of  a  foreign  tribunal, 
condemning  neutral  property  un- 
der an  edict  unjust  in  itself,  con- 

H  trary  to  the  law  of  nations,  and  in 
violation  of  neutral  rights;  and 
which  has  been  so  doclat*ed  by  the 
legislative  and  executive  depart- 
ments of  the  government  of  the 
United  States;  chunges  the  pro- 
perty of  the  thing  condemned. 
tViUiania  -v.  jirmroyd,  424 

6.  A  sale  by  the  authority  of  the  cap- 
tors, before  sentence  of  condemna- 
tion, is  affirmed  by  jiurli  sentence, 
as  ia  good  ab  initio.    Id.  424 

t*  A  French  tribunal  at  Gaud(ilou/ie 
had  jurisdiction  of  property  seized 
on  the  high  seas  for  breach  of  the 


Mian  decree,  and  carried  mto  the 
Dutch  part  of  the  island  of  St. 
Martina,  and  there  sold,  by  order 
of  the  Dutch  governor  of  St.  Mar* 
tinat  before  condemnation  and 
without  any  authority  from  the 
French  tribunal  at  Guadaloupe. 
Id.  434 

8.  The  American  owner  cannot  re- 
claim, in  the  Courts  of  this  coaotiy, 
his  property  which  has  been  seized 
and  condemned  in  a  French  Coait 
under  the  Milan  decree.  Id,  425 

9  Ap  InforiqatioQ,  or  libel  for  a  fbr- 
feiture»  must  be  particular  and  cer- 
tain in  all  the  material  ctrcam- 
stances  which  constitute  the  d-^ 
fence.  Brig  Caroline  v.  United 
Statea,  496 

Schr.  Hofifiet  v,  U.  Statea,  389 
Schr.  Anne  v  U.  Siatea,         570 

10.  An  mformal  libel,  or  infonnation 
in  rem,  may  be  amended  by  leave 
of  the  Court.    Id  496 

Schr,  Annfi  v.  U.  States,  579 
Schr.  Hofifiet  v.  U.  Siatea,       389 

11  In  a  count'in  aiibeiupon  theSOM 
aection  of  the  collection  law  of 
March  2d,  1799;  for  unlading 
goods^  without  a  permit,  it  is  not 
necessary  to  state  the  time  and 
place  of  Imporration,  nor  the  ves- 
sel in  which  it  was  made ;  but  it  is 
sufficient  to  allege  that  (hey  were 
unknown  to  the  attorney  of  the 
United  States.  I^cke  v.  United 
Sfatea.  339 

12.  **  Probable  cause**  means  less 
than  evidence  which  would  justify 
Qondemnation.  It  imports  a  sei- 
zure made  under  drcumstances 
which  warrant  suspicion.  Id.  339 

13.  A  vessel  of  the  United  States 
captured,  condemned,  sold,  and 
purchased  bv  her,  former  master, 
a  citizen  of  the  United  States,  who 
obtained  a  Danish  burgiier*s  brief, 
and  who  cleared  out  of  a  port  of 
the  United  States  asa  Dane,  is  a 
foreign  vessel  within  the  5th  aec- 
tion of  the  act  of  9th  January, 
1808,  supplementary  to  theembar- 
go  act;  although  she  was  really 
owned  by  a  citizen  td  the  UvauA 
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States,  ^hooner  Good  Catharine 
V.  United  States,  349 

14.  Under  the  ffioa-intercourse  law  a 
vessel,  in  March,  1811,  had  no 
right  to  crme  into  the  waters  of 
the  Umted  States  to  enquire  whe- 
ther she  nijrht  land  her  carga 
Brig  PenobJbot  v-  U.  States,    356 

15.  In  a  prosecution  against  a  vessel 
for  violating  a  law  of  the  United 

.  States  it  is  not  necessary  to  adduce 
possitive  testimony  of 'the  identity 
of  the  Vessel.  Schooner  Jane  v. 
United  Slates,  363 

16.  The  non-intercourse  act  of. 
March  1st,  1809,  was,  by  force  of 
the  act  of  May  Ist,  1810,  and  the 
firesident*s  proclamation  of  M>' 
vember,  2,  1810,  revived  on  the 
2d  of  February,  1811.  The  Au- 
rora v»  United  States.  383 
Schr.  Anne  v.  United  States,  570 

17.  In  a  libel  it  is  not  necessary  to 
negative  any  fact  which  constitutes 
the  defence  of  the  Claimant. 
Jd.  383 

18.  Wines,  the  produce  of  France, 
imported  into  the  United  States 
before  the  non- intercourse  act,  re- 
exported to  a  Danish  island,  there 
sdd  to  a  merchant  of  that  place, 
and  thence  exported  to  New  Or- 
leans during  the  operation  of  that 
act  of  congress,  were  liable  to  for- 
feiture under  that  law.  Schooner 
Hofifiet  v.  United  States,         389 

19.  An  information  in  the  admiralty 
,  for  a  forfeiture  must  contain  a  sub- 
stantial statement  of  the  offence. 
A  general  reference  to  the  provi- 
sions of  the  stature  is  not  suilicient 
If  the  information  be  defective  in 
that  respect,  the  defect  is  not 
cured  by  evidence  of  the  facts 
omitted  to  be  averred  in  the  infor- 
mation. The  decree  must  be  se- 
cundum allegata,  as  well  as  secun^ 
dum  firobata.  Schooner  Hofifiet 
V.  United  States,  389 

;20.  By  the  Uth  settion  of  the  act  of 
25th  ofJ/iril,  1808,  vol.  9,  /i.  ISO, 
the  collector  had  no  right  to  detain 
a  vessel  and  cargo  after  her  ar* 
rival  at  her  port  of  destination,  un- 


der a  suspicion  that  she  intended 
to  violate  the  embargo;  and  such 
detention  could  not  be  justilied  by 
instructions  from  the  secretary  of 
the  treasury,  nor  by  the  confirma- 
tion of  the  president  Otis  v.  Ba- 
con,  590 

2L  See  Embargo,  5,  113 

AGENT. 

1.  See  Corfioration,  t99 

2.  The  United  States  are  not  bound 
by  the  declarations  of  their  agent, 
founded  upon  a  mistake  of  fact, 
unless  it  clearly  appear  that  the 
agent  was  acting  within  the  scope 
of  his  authority,  and  was  empow- 
ered in  his  capacity  of  agent  to 
make  such  declaration.  Lee  v, 
Munroe  and  oL  366 

3.  It  the  Plaintiff,  by  orders  from  the 
Defendants,  purchase  goods  for 
them  and  draw  on  them  for  the 
amount,  they  are  bound  to  accept 
and  pay  his  bills.  If  they  do  not, 
he  may  recover  the  amount  there- 
of (sind  damages  and  costs,  if  he 
has  paid  the  same)  upon  a  count 
for  money  paid,  laid  out  and  ex- 
pended, and  the  bills  of  exchange 
may  be  given  in  evidence  on  that 
count.  If,  after  protest  of  the  bills, 
the  Plaintiff  sell  the  goods  without 
orders,  it  shall  not  prejudice  his 
right  of  action,  although  he  render 
no  account  of  sales  to  the  Defen->> 
dants.    Kiggs  v.  Lindsayt       500 

AGREEMENT. 

1.  Upon  a  specia>  contract  executed 
on  the  part  of  the  Plaintiff,  in- 
debitatus fissumfisit  will  lie  for  the 
price.  Bank  of  Columbia  v.  Pat-^ 
tersoii,  299 

2.  A. simple  contract  is  not  merged 
in  a  sealed  instrument  which 
merely  recognizes  the  debt  and 
fixes  the  node  of  ascertaining  its 
amount     Id.  299 

3.  Upon  general  counts,  a  special 
agreement  executed  may  be  given 
in  evidence.    Id.  2^9 
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4.  The  recital  of  a  prior,  in  a  later, 
agreement,  if  it  has  beeo  exe- 
cuted, does  not  extingaiak*  the 
former.     Id.  399 

5.  See  Corporation^  399 

ALEXANDRIA. 

Thi*  Proprietors  of  buildings  in 
Alexandria,  insured  by  the  Mutu<- 
4il  Assurance  Society  against  fire 
in  Virginia,  are  bound,  by  the  act 
cfoBMcmbly  of  Firginia  fiaaaed  in 
1805,  and  the  suiisequent  regula- 
tioos  of  the  society,  to  pay  an  ad- 
ditional premium  upon  the  in- 
creased rate  of  hazard  according 
to  the  new  regulations  of  1805. 
The  Mutual  jt99urance  Society  v. 
Kom  and  fVisenuiler^  396 

ALIEN. 

1.  An  aKen  enemy  may  take  landit 
in  Virginia  by  devise,  and  hold  the 
same  until  office  fcwnd.  Fairfax 
V.  Hunter^  603 

8.  Sec  Fairfax,  603 

AMENDMENT. 

t»  In  ejectment,  the  date  of  the  de- 
mise in  the  declaration  may  be 
amended  dnring  the  trial  so  as  to. 
Conform  to  the  title.  *  Biackwell  v. 
Pattofi,  •  472 

3.  An  mfbrmal  libel,  or  information 
in  rem,  may  be  amended,  by  leave 
of  the  Couit.     Brig  Caroline  v, 

"  United  States,  496 

Schr.  Anne  v.  United  Stales,   570 

• 

ANSW1ER. 

1.  An  answer  in  chancery,  respon- 
sive to  the  by\  is  evidence  for  the 
Defendant  Rusaelv.Ciark,  70 
3.  The  Defendant,  to  an  attachment 
'  in  chancery  in  Virginia,  may  plead 
the  statute  of  limitations  without 
hswer.     Wilson  v,  Koontz,      202 


APPEAL* 

No  writ  of  error  lies  to*  the  Supreme 
Court  of  the  United  States  to  re* 
verse  the  judgment  of  the  Circuit 
Court  in  a  civil  actioB  which  has 
been  carried  tip  ^  to  the  Circuit 
Court  from  the  District  Coart  by 
writ  of  error.  United  States  v. 
Goodwin^  •  108 


APPEARANCE. 
Bee  Practice,  12, 

ARBITRATION. 


194 


1.  An  award  will  not  be  set  ande  in 
equity  on  account  of  an  omission 
by  the  arbitrators  to  act  upon  part 
ot  the  matters  submitted,  unless 
that  omisaon  shall  have  injured 
the  Complainant.     Davy  v,  Favf, 

171 

3.  When  the  price  of  land,  andf  not 
the  question  of  titJe,  is  submitted, 
the  submissioD  and  award  need  not 
be  by  deed.    Id.  172 

3.  See  Jittomey  at  isw,  1,  436 

4.  An  awalKl  is  not  void  because  it  is 
in  the  alternative,  and  contingent; 
nor  because  one  of  the  alternatives 
requires  the  party  to  do  an  act  in 
conjiiDCtioo  with  others,  not  par- 
ties to  the  awaird,  and  over  wbont 
he  has  no  control.  Thornton  xr. 
Carton,  596 

ASSIGNMENT. 

1.  A  person  who,  upon  receiving  an 
assignment  of  a  share  of  property 
as  security  for  a  debt,  agrees  to 
comply  with  the  contract  jof  the 
assignor  with  a  joint  owner  of  the 
property,  is  bound  to  fulfill  that 
contract,  although  it  exceed  in 
amount  the  value  of  the  share  of 
the  property  transferred  to  him. 
dark  V.  Cdrrington,  308 

2.  The  nominal  Plaintiff  may  dismiss 
a  suit  brought  in  his  name  bj  a 
creditor  wjtko  has  not  an  assigii- 
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meat  of  the  caaae  of  action.  Welch 
V,  MundevillCt  152 

ASSUMPSIT. 

1.  The  payment  of  the  money  by  the 
indorser  of  a  promissory  note  after 
protest,  is  a  good  consideration  for 
an  aasumfisifj  on  the  part  of  the 
maker,  to 'pay  the  amount  of  the 
note  with  costs  of  protest.  Afor- 
Mn  V.  JReintzel,  273 

2.  see  Pronn0$ory  note,  3,  T\     208, 

273 
8.  Upon  a  special  contract  executed 
on  the  part  of  the  Plaintiff,  indebi- 
tatus aaautnftnt  will  lie  for  the 
price.  Bank  of  Columbia  v.  Pat- 
terson^ '  299 
4.  See  Agreement,  3,  299 


ATTACHMENT. 

1.  Seew^fitfwrr,  1, 

2.  See  Pees,  \, 

ATTORNEY  at  law. 


202 
276 


1.  An  attorney  at  law,  as  such,  has 
auth«rity  to  submit  the  cause  to 
arbitration.    Holker   v.   Parker^ 

436 

52.  An  -attorney  at  law,  merely  as 
such,  has  no  right,  strictly  fipeak-* 
ing,  to  make  a  compromise  tor  his 
client.     Id,  4^6 


AUCTION. 

See  Sale,  3, 

399 

AUGUST  TERM. 

See  Practice,  16, 

27h 

AUTHORITY,. 

1.  See  Agent,  2, 

2.  See  Attorney  at  lav,  1«  2, 

3.  See  Adndralty,  20, 

366 
436 
590 

AWARD. 


B. 
.      BILLS  OF  EXCHANGE. 
See  Agent,  3, 

BLOCKADE. 

%t»Admiraliy,  4, 

BOND. 


50O 


402 


Sec  Arbitration, 


1*  Semb:  It  is  a  good  defence,  to  an 
action  upon  an  embargo  bond,  that 
it  was  given  for  more  than  double 
the  value  of  the  vessel  and  cargo, 
and  that  the  master  was  constrain- 
ed to  execute  it  by  the  refusal  of  a 
clejlrance.  United  States  v.  Gor- 
don, '    287 

2*  If  the  original  judgment  be  re-> 
versed,  the  reversal  of  the  depen- 
dent judgment  on  the  *^  forthcom- 
ing bond"*,  follows  of  course;  but 
a  special  certiorari  is  necessary  to 
bring  up  the  (Execution  upon  which 
the  bond  was  given  so  as  to  show 
the  connexion  between  the  two 
judgments.  Barton  i/.  Petit  and 
Bayard,  288, 

3.  When  a  collector  of  revenue  has 

•  given  two  bonds  for  his  official  con- 
duct at  different  periods  and-  with 
different  sureties,  r.  promise  by  a 
supervisor  to  apply  his  payments 
exclusively  to  the  discharge  of  the 
first  bond,  although  some  of  the 
payments  were  for  money  collect- 
ed and  paid  after  the  second  bond 
was  giveui  does  not  bind  the  U- 
nited  States,  and  does  not  amount 
to  an  a]^lication  of  the  payments 
to  the  first  bond-  .  United  Stctcs 
V,  January  and.  Patterson,      572 

BRITISH  TREATY. 

The  British  treaty  of  1794  confirmed 
the  title  of  lord  Fairfax's  waste 
and  unappropriated  lands,  in  the 
Northern  Necic  of  Virginia,  in  his 
devisee  a  British  subject.  Pairfax 
V,  Iftmter,  60i 
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INDEX. 


c. 

CAPTURE. 
See  tnaurancct  19. 

CERTIORARI. 
See  Bond,  2, 

CHANCERY. 


509 


288 


1.  The  Defendant  to  an  attachment 
in  chancery  in  Virginia  may  plead 
the  !«tatute  of  limitations  !w^thnut 
answer.     Wilton  v,  KootUz,     202 


CLERK. 
Sec  Fees,  1, 

COLLECTOR. 

1.  See  Bond,  3, 

2.  Sec  MnUraUy,  20, 

COLUMBIA. 


276 


572 
590 


1.  A  discharge  under  the  insolvent 
law  of  the  district  of  Columbia  is 
not  a  *bar  to  an  action.  King^  v, 
Rtddie,  16« 

2.  Upon  a  writ  of  error  to  the  Cir- 
cuit Court  for  the  district  of  Co- 
lumbia, thi!!  Court  has  no  jurisdic- 
tion, if  the  sum  awarded  be  less 
than  100  dollars,  although  a  great- 
er sum  may  have  been  originally 
claimed*  IVUev,  CoL  Turnpike 
Co.  276 

COMMISSION. 

See  Evidence,' S,  22, 107 

COMMITMENT. 


See  Mittimus, 


550 


COMMON  LAW 


The  Courts  of  the  United  States  hav6 
.  no    dommon    law   jurisdiction    lA 


cases  of  libel  ag^tt  the  goven- 
ment  of  the  United  States;  bai 
they  have  power  to  fine  for  coii;> 
tempts,  to  imprison  for  contumacy, 
and  to  enforce  the  observance  of 
their  orders,  £cc.  United  States 
V.  Hudson  and  Goodvjin^         32 

COMPROMISE. 

See  Attorney  at  law,  2,  ^^ 

CONCEALMENT  OF  PAPERS. 
Se^  Insurance^  12, 13,  509 

CONNECTICUT. 
Bee  Mittimus^  550 

CONSIDERATION. 

1.  Sec  Astumfuit,  1,  273 

2.  Arthough  the  consideration  of  a 
promissory  note  faiJ,  by  reason  of 
the  failure  of  the  pafce  to  perform 
his  part  of  the  agretnent  upon 
which  it  was  given,  yet  if  a  new 
agreement,  as  a  substitute  for  the 
old  one,  be  entered  into  between 
the  original  parties  to  the  note, 
this  failure  of  the  original  conside- 
ration creates  no  equitf  In  favor 
of  the  maker  of  the  note  against 
the  endorsee,  even  in  Virginia. 
Young  V.  Grundy,  548 

CONSTITUTION. 

An  act  of  the  legislature  of  a  state, 
declaring  that  certain  lands  which 
should  be  purchased  for  the  In- 
dians should  not  thereafter  be  sub- 
ject to  any  tex,  constituted  a  w- 
tract  which  could  not,  after  the 
adoption  of  the  constitution  of  the 
United  States,  be  rescinded  by  a 
subsequent  legislative  act;  such 
rescinding  act  being  void  onflcr 
the  constitution  of  the  United 
States.  State  of  Mw  J^^%^: 
Hllson,  ^^ 
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CONTEMPT. 


See  Common  law^ 


32 


CONTR/VCT. 


1.  See  ConatiUon^  164 

2.  See  FrauiU,  3,  176 

3.  See  Maumfint^  3,  399 

4.  See  Agreement^  2,  3,  4,  5,       299 

5.  See  Corporation,  300 

6.  See  Aangnment,  1,  308 

7.  See  Variance,  2,  408 

8.  See  Agent,  2,  3,  366,  500 


CONVEYANCE. 
See  Morth\Carolina,  1,  2, 
CORPORATION. 


471 


Wherever  a  corporation  aggregate 
is  acting  within  the  scope  oi  the 
legitimate  purposes  of  its  institu- 
tion, all  parol  contracts  made  by 
its  authorized,  agents,  are  iexpress 
promises  of  the  corporation ;  and 
all  duties  imposed  on  them  by  law, 
and  all  benents  conferred  at  their 
request,  raise  implied  promises^ 
for  the  enforcement  of  which  an 
action  lies.  Bank  of  Columbia  v. 
Batteraon,  .  299 

COSTS. 

1.  A  copy  of  the  transcHpt  of  the  re- 
cord obtained  from  the  clerk  of  the 
Supreme  Court  of  the  United 
States  is  not  a  part  of  the  taxable 
costs  of  suit  to  be  recovered  by  one 
party  against  the  other;  but  the 
party  who  requests  the  copy  must 
pay  the  clerk  for  it.  Caldwell  v» 
Jackeon,  276 

2.  See  Feea,  1,  276 

COUNSELLORS. 


1.  Two  counsellors  #i1y  shall  be 
heard  on  each  side  of  any  cause, 
whatever  be  the  number  of 

.    or  parties.     General  rule, 

2.  If  the  counsel  do  not  furnish  the 


points 


Court  with  a  statement  of  the 
points  of  the  case,  the  appeal  will 
be  dismissed.  Schooner  Cat/iarine 
V,  United  Stqtea,  99 

COURTS. 


• 

1.  See  Common  law. 

32 

2.  SeeA/i/ieaL 

•    108 

3.  See  Juriadiction, 

4.  See  Account,  2, 

281 

5.  See  Abandonment,  2, 

509 

CREDIT,  LETTER  OF 

ft 

1.  The  construction  of  a  letter  of 
credit  or  guaranty  mu^t  be  the 
same  in  a  Court  of  equity  as  in  a 
Court  of  law.  Ruaaelv,  Clark,  69 

2.  To  charge  one  person  with  the 
debt  of  another,  the  undertaking 
must  be  clear  and  explicit.  Id.  70 

3.  It  is  the  duty  of  him  who  gives 
credit  to  another*  upon  the  respon- 
sibility or  undertaking  of  a  third 
person,  immediately  to  give  notice 
to  the  latter,  of  the  extent  of  his 
engagements.    Jd.  70 

4.  A  fraudulent  recommendation  will 
subject  the  person,  giving  it,  to  the 
damages  sustained  by  the  person 
trusting  to  it.     Id.  70 

5.  A  misrepresentation  of  the  solidi- 
ty of  a  merc{^ntile  house  made  un- 
der a  mistake  of  the  fact,  without 

.  any  interest  or  fraudulent  inten- 
tion, will  not  sustain  an  action,  al- 
though the  Plaintiff  may  have  sus- 
tained damage  by  reason  of  such 
misrepresentation.    Id,  70 

6.  A  merchant  who  indorses  the  bills 
of  another  upon  the  faith  of  the 
guaranty  of  a  third,  cannot  (upon 
the  insolvency  of  the  principal 
debtor  and  of  the  guaranty)  resort 
to  a  trust  fund  created  by  the 
principal  debtor  for  the  indemnity 
of  the  guaranty'  for  the  amount 
which  the  guaranty  should  pay. 
But  a  person  for  whose  benefit  a 
trust  is  created,  who  is  to  be  the 
ultimate  receiver  of  the  money, 
may  sustain  a  suit  in  equity  to  have 
it  paid  directly  to  himbclt  Iti^   71 


€M 


UIDBX. 


7.  When  the  guaranty  is  insolTent,  a 
Court  of  equity  will  not  decree  the 
money  (raised  for  his  indemiiity) 
to  be  paid  to  him  without  security 
that  the  debt  to  the  principal  cre- 
ditor shall  be  satisfied.    Id.        71 


CURRACOA. 


See  Mmiraliyp  4, 


402 


CUSTOM  OF  MERCHAKXa 

The  maker  of  a  promissory  note* 
payable  to  order,  is,  under  the 
custom  of  merchaots,  liable  to  re- 
fund the  amount  of  the  note  and 
costs  of  protest,  to  an  indorser  who 
has  been  obliged  to  take  up  the 
note  after  protest*  Morgan  v, 
ReinticU  273 

D. 

DEBT. 

Ml  debet  is  not  a  good  plea  to  an 

action  of  debt  on   a  judgment  of 

-  another  state.    Millt  v.  JDuryee^ 

481 

DEBTOR. 

See  Jiccount^  3,  S7S 

DECLARATION. 

See  Abatement^  1,  3,    '  194 

DEED. 

1.  A  plat  referred  to  in  a  deed  as 
being  annexed  to  it,  bat  which 
was  nevc)*  in  fact  annexed,  and 
was  not  recorded  with  the  deed, 
uifordb  no  evidence  in  aid  of  the 
description  of  the  property  men  • 
tioned  in  the  deed.  Shirraa  v. 
Caig  and  Mitchet,  SS 

2.  A  person  cannot  be  charged  with 
fraudulently  secreting  a  deed  who 
places  it  upon  record  as  soon  as 
the  law  requires.    /</•  35 

3.  See  JSytti/y,  2,  6,  34,  219 


4.  See  Mrtk  Car^ina,  1, 2,      472 

DELAY. 
See  Inaurance^  7,  8,  9, 10,  487 

DEMKE. 
See  Amendnitnu  1»  472 

DEMURRER. 

1.  It  is  a  matter  of  discretlfQ  with 
the  Court  whether  it  will  conipcl 
a  patty  to  join  in  derearrer  to  evi- 
dence.    Young  V*  Blacky        565 

2.  A  demurrer  to  evidence  ought  not 
to  be  allowed  where  .the  pariyde- 
murring  refuses  to  admit  the  facts 
which  the  other  party  attempts  to 
ptm*e ;  nor  where  he  offers  cooCra- 
dictory  evidence,  or  attempts  to 
estabush  iacoiisistent  propositioos. 
Id.  565 

3.  Quere,  whether  the  ivArssi  of  a 
Courl  to  compel  a  pajty  to  join  in 
deouirrerto  evidence,  can,  in  any 
case  be  astdgned  for  error  ^  Iit^  56iS 

i  DESCENT, 

The  sUtute  of  desceaU  in  Maryland 
has  not  declared  how  an  intestate 
estate  shall  descend,  which  was 
derived  to  the  intestate  from  his 
half-brather,  or  from  his  brother 
of  the  whole  blood,  or  from  his  son, 
or  daughter,  or  from  his  wife;  but 
such  estates  are  left  to  descend  at 
common  law.    Bamitz  v^C(uey, 

456 

DEVIATION. 

See  Inaurmce.  1,  7. 8, 9,  lO,  86, 487 
DEVISE. 

1.  See  Dower,  ^  ^70 

2.  A  devise  tip  A.  in  fee»,and  if  he 
shall  die  under  the  age  of  21  years, 
and  without  issue,  then  to  B.  in  £ee, 
is  a  good  executory  devise;  and 
if  B.  die  before  the  contiogescf 


INDE!t 


64i 


happeBf  it  devolves  upon  his  heir, 
and  so  from  heir  to  heir,  until  the 
tontngency  happen,  when  it  vests 
.  absolutely  in  him  only  who  can 
then  make  hioieelf  heir  to  B.  the 
executory  devisee:  and  although 

A,  be  the  heir  at  law  of  B.  yet  the 
executory  device  thus  devolving 
on  Irim,  »  not  merged  in  the  pre- 
ceding estate*  but,  on  the  death 
of  A.  devolves  to  the  next  heir  df 

B.  Bamitz  v.  Casey^  456 
3.  &ee  Men^  h  <^ 


DISABIUTY. 
See  Ldnitations^  h  4,  5, 


156, 
203,  350 


DISCONTINUANCE. 

A  Plaintiff  may,  before  verdict,  dis- 
continue a  count  in  his  declHration,  - 
and  wave  the  issues  joined  lilere- 
on.    Hughe^v.  Moore^  176 

DISCOVERY. 

i.  Where  the  only  ground  of  equita* 
ble  jurisdiction  is  the  discovery  of 
facts  solely  within  the  knowledge 
of  the  Defendant,  and  the  Defen- 
dant, by  his  answefii  discloses  no 
auch-&cts,  and  the  Plaintiff  sup- 
ports his  claim  by  evidence  in  his 
ofwn  possession,  unaided  by  the 
confessions  of  the  Defendant,  the 
Plaintiff  should  be  dismissed  from 
the  Court  of  chancery  aad  per- 
mitted to  assert  his  rights  in  a 
Court  of  law.  RubbcI  v.  Clarke  69 

2.  See  Dowcr^  1,  370 


DISCRETION. 

1.  9fee  JuroTf  2, 
2*  See  Demurrer^  1. 


S91 
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DOMICIL. 

1.  The  national  commercial  charac- 
ter of  a  person  is  to  be  decided  by 
his  domiciU  &nd  not  by  the  nature 
of  his  trade.  LivingMton  and  aU  v. 
M.  In,  Co.  507 

VOL.  VII.  W 


2.  A  Spanish  subject,  who  came  to 
the  United  States  in  a  time  c^ 

Ssace  between  Spain  and  Great 
ritain,  to  carry  oh  a  trade  iie- 
tween  this  country  and  the  Spa- 
-  nish  provinces,  under  a  royal  Spa^ 
nish  license,  and  who  amtinued  to 
DBside  here  and  carry  on  the  trade 
after  the  breaking  out  of  war  be- 
tween Great  Britain  and  Spain,  is 
tb  be  considered  an  American 
^  merchant,  although  the  •  trade 
cbuld  be  lawfolly  carried  on  by  a 
Spanish  subject  qnly.    Id,       507 

DOWER. 

1.  Courts  of  chancery  have  concur- 
rent  jurisdiction  with  Courts  of 
■  law,  in  cases  of  dower,  especially 
where  partition^  discovtrry^  or  ar- 
tmint,  15  prayed ;  and  in  cases  of 
s^le  where  the  parties  are  willing 
that  a^  sum  in  gross  should  bo 
given  in  lieu  of  dower.  Herbert 
V.  iVren^  370, 

3l  If  a  devise  of  land,  in  Virginia,  to 
the  widow,  appear,  fro  an  ■  circum- 
stances, to  be  in  lieu  of  dower,  she 
must  make  her  election,  and  can- 
not take  both.    Id,  370 

3.  If  a  wife  join  her  husband  in  a 
■  lease  for  years,  she  is  still  entitled 

to  dower  m  the  rent.    Id.        370 

4.  A  Court  of  chancery  cannot  allow 
a  part  of  the  purchase  money  in 
lieu  of  dower,  when  the  land  is 
sold,  unless  by  consent  of  all  par- 
ties interested.    Id,  37\ 

E. 

EJECTMENT. 

1  A  tenant  in  common  cannot  roaia- 
tam  ejectment  against  his  co-ten- 
ant, without  actual  ouater,  Bar^ 
,      niiz  V.  Caaey,  457 

3.  In  ejectment  the  date  of  the  de- 
mise in  the  declaration  maji^be 
amended  during  the  trial  so  as  to 
conform  to  the  title.  BtackvfelLv. 
J^aiton,  472 


• 
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0f9EX* 


3.  Sec  Mrth  CarQima^ 
EMBARGO. 
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8. 
9. 


1.  The  evidence  of  that  neoesaitjr 
which  will  excuse  a  vioUtion  of 
the  embargo  laws,  must  be  very 
clear  aoU  positive.  Br^  Jgm^s 
WeU:  22 

2.  The  Sd  section  ^iht  act  o/Janu* 
mry  9,  1808,  which  prohibited  ^e 
traiu-thipinent  of  goods*  did  «ot 
include  the  case  of  a  vessel  lading 
m  port  by  means  of  river  craft, 
&c.    Schooner  Paulina^  si 

a  The  2(/  section  ^  the  act  oftsth 
Aprils  1808,  did  not  require  a  per- 
mit to  lade  any  vessel ;  nor  au»> 
thorijre  the  forfeitotre  and  aoo- 
demnation  of  the  vessel  or  cargo 
for  lading  without  the  inspection 
of  a  revenue  officer;  the  enly 
penalty  for  such  lading  being  the 
denial  of  a  clearance.    Id.        52 

4.  The  departure  of  a  vessel  from 
the  wharf  of  a  port,  and  proceed- 
ing a  mile  and  a  half  therefroitt, 
with  intent  to  go  to  sea,  h  not  a 
departure  from  the  port,  within  the 
meaning  of  the  Zd  section  qf  the 
sufifllcmentary  embargo  act  of 
January  9ih,  1808,  if  the  vessel 
had  not*  actually  gone  out  of  the 
port  before  seizure.  The  eioofi 
Jlcttve  100 

9i  A  vessel  which  has  proceeded  to 
a  foreign  port,  contrary  to  the  em" 
bar  go  act  of  January  9,  1808,  is 
liable  to  be  seized  upon  her  return, 
although  that  act  gives  a  penalty 
of  double  her  value  in  case  she 
should  not  be  seized.  Tlie  brig 
Eliza,  113 

6.  Upon  an  indictment  for  putting 
goods  on  board  a  carnage,  with 
intjent  to  transport  tliem  out  of  the 
United  States  contrary,  to  the  act 
qf  January  9,  1809,  the  punish- 
Qient  of  which  offence  is  a  fine  of 
lour  times  the  value  of  the  goods, 
it  is  not  n<£cessary  that  the  jury 
should  find  the  value  of  the  goods. 
United  States  v,  TyUr^  285 

7.  See  Bofid^  1,  ^7 


Mnurmity^  &3, 
Mmiraiiyt  20, 


ENQUIRY,  WRIT  OF 


J49 
590 


Upon  executing  a  writ  ef  CB9#ry  in 
Virginia,  in  an  actkNi  of  Ms^nullfiut 
upon  m  pnHWssory  vote,  it  ia  se- 
cessary  id  prod^e  a  note  e^nes- 
ponding  with  tha,t  stated  in  the 
<leelaratian ;  b«t  it  is  not  Mcessa- 
ty  to  prova  tile  note.  Sheeh^  v, 
JifandeviUe,  ^  208 

BftUITY. 

!•  He  who  has  equal  equity  msf  ac- 
quire the  legal  estate,  if  he  can,  so 
as  to  protect  his  equity.  FUzsim- 
mons  V.  Ogden^  v      2 

2.  A  mortgage  of  land*  made  by  one 
wIm  haa  a  legal  and  equitable  title 
to  a  mglety  of  the  property  which 
the  mortgage  porpoits  to  ccavey, 
passes  only  his  legal  nfbt^  al- 
though he  had  a  power,  from  the 
person  who  held  thtf  reudua  of  the 
legal  but  not  of  the  equitable  es- 

.  Ute  in  the  land,  to  sell  and  convey 
,  his  right  also ;  the  mortgagor  not 
having  afibcted  to  convey  any  part 
of  It  undirr  hip  power  from  the 
other  persM,  aithoogh  his  deed 
purported  to  mortgage  the  whole; 
and  the  equitable  title  not  being 
in  the  persen  wh^  gave  the  pov- 
•er.  Shirras  t».  Oug  and  Mit- 
oheU.  34 

3.  See  Credit^  ktter  of  I,  6,7,     69 

4.  See  jDiscovery,  1,  69 

5.  See  ArHitatisH,  ^^  ITl 

6.  If  A.  advance  money  to  B.  «d  E 
thereupon  convey  land  to  trustees 
In  trust  to  convey  the  same  to  A. 
in  fee,  in  case  B.  should  fail  to  re- 
pay the  money  and  interest  on  a 
ceruin  day;  and  if  &  foil  to  pay 
the  money  oa  the  day  limited,  and 
thereupon  the  trustees  convey  the 
land  to  A^  B.  has  no  equity  of  re* 
redenrntioB.  Conway , v.  JUexan- 
der,  flf 

7.  Upon  an  actto  en  a  valued  psl>- 
cy,  if  a  *Misrepresentatiqn  oi  tbe 


INBBX. 
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M  and  toBOi^s^  of  the  vessel. 

vhereby  the  underwriters  were 

induced  to  agree  to  a  high  v«hia< 

tioii.  be  a  defeoee;  it  is  a/  lav, 

and  BQt  ia  equity.  Murme  In.  Co. 

V.  Mo^on^  332 

t«  If  an  equitable  title  be  merged  in 

a  grastt  ebe  party  baa  no  relief  In 

e^ity,  altbougb  theipraat  be  void, 

because  contrary  to  law«   Preai<Mi 

V.  TrtmAle,  354 

B.  See  ^g9nt^  %  966 

1«.  See  Dowor,  1,  %,  3,  4,  370 

11.  See  C&nnderatiw,  3,  548 

12\«The  Gireuit  Court  of  Tennessee, 

as  a  Court  of  eouity,  cannot  award 

a  writ  of  Aa6.  JatiaM  /iosaeananem 

to  enforce  its  decree.     IVaiien  v. 

ERROR. 

1*  No  writ  of  error  lies  te  carry  tn 
the  Sofirenie  Court  of  the  United 
Strftes  a  suit  which  has  been  car- 
ried by  writ  of  error  from  the  dis- 
trict Court  to  the  Circuit  Court. 
United  Statea  v,  Goodwiih  108 
United  Statea  v.  Gordon^         387 

'X  The  refosal  of  tht  Court  below  to 
reinstate  a  cause  which  has  been 
legally  dismissed,  is  no  ground  for 
a  writ  of  error.  Welch  v.  Alande- 
ville,  152 

3.  A  writ  of  error,  issued  in  Septem- 
ber, may  bear  teste  of  the  Febru- 
2iry  term  preceding,  and  may  be 
returnable  to  the  next  February 
term,  notwithstanding  the  inter-  . 
mention  of  the  Auguat  t&rtn  be- 
tween the  teste  and  return  of  the 
writ..  Blackweli  v.  Patten^     277 

4.  Thfe  Supreme  Court  of  ibc  United  ^ 
Stales  will  not  yuaah  an  execution  '^ 

'  isfued  by  the  Court  below  to  en- 
force its  decree,  pending  the  wi^t 
of  error,  if  the  writ  of  error  be  not 
a  auperaedtaa  to  the  decree.  IVal- 
ten  V.  WiiUttvia,  27Z 

5.  A  writ  of  error  doea  net  tie  to  an 
order  of  the  Cotti't  below  taatay 
the  proceedings  finaOy  npon  aag- 
oBstiott   of  iat  attomy  for  the 

.-  United  States,  in  a  case  to  which 


t&e  United  States  are  not  parties. 
But  this  Court  will  award  a  atan* 
damua  niai,  in  the  nature  of  afiro* 
cedemdo,  Livtngaton  v.  J^or^C" 
noiaf  &T7 

EVIDSNCE. 

1.  S^Mmiraity,  1,  2,  2.2 

2.  An  answer  in  i  chancery,  respon- 
slTe  to  the  bill,  is  evidence  for  die 
J>efftndant.    Ruaaelv,  Clark ^    70 

a.  The  Supreme  Court  ti  the  United 
Statea  will  grant  a  commission  to 
take  new  evidence  in  cases  of  ad- 
miralty. Brig  Jamea  Wella^  32 
Brig  Clariaatt  QMome,         107 

4.  See  Jcc^mt,  1.  2;  147, 281 

5.  The  mere  possession  of  a  promis- 
sory note,  by  ar^  indorsee  who  had 
indorsed  it  to  another,  is  not  suffi- 
cient evidence  of  his  right  of  ac*- 
tion  against  his  indorser,  without 
a  re-assignment  or  receipt  froni 
the  last  indorsee.  fVeieh  v.  Lin- 
do,  160 

6.  An  h)d<^senient  "  vrithmU  re- 
tautae**  is  not  evidence  of  nMsey 
had  and  received  by  the  indorser 
to  the  use  o£  the  indorsee.  Jd.  160 

7.  A  recital  in  a  deed  is  good  evi- 
dence to  take  a  ease,  out  of  the 
statute  of  limitations..  XSng  Vf 
Riddle,  168 

S:  The  principal  obligor  in  a  bond  is 
not  a  competent  witness  for  the 
surety,  in  an  action  on  the  bond; 
the  principal  being  liable  to  the 
surety  for  costs,  in  case  the  judg- 
ment should  be  against  him.  Jtid^ 
die  V.  il/o«£,  306 

9.  When  issue  is  taken  upon  the  ne- 
glect of  the  post- master  himself,  it 
is  not  competent  to  give  in  evi- 
dence the  neglect  of  hiB  assistant. 
Dnnlofi  V  Munrqe,  '342 

19.  Fard  evidence  is  not  competent 
to  prove  that  one  set  of  written 
instructions  superseded  another  set 

.  of  written  instructions*    Id.  -  342 

11.  A  verdict  and  jndgment  that  the 
mother  was  born  free,  is  net  eon- 
elusive  evidence  of  the  freedov  of 
her  childten,  unless  k^tween  the 
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rame  parties  or  privies,     Woo4  v, 
Davia,  271 

%2.  Hearsay  evideno*  is  incompetent 
-to    establish    any    specifiec    fact 
which  is,  in  its  nature,  susceptible 
of  being  proved  by  witnesses  who 

S«ak  from  die?  own  knowledge. 
laims  to  freedom  in  Maryland 
are  not  ext-mpt  from  that  general 
rule.    JlSma  Queen  v.  Hepburn, 

290 

13  Upop  general  counts  a  speciai 

agreement  eseecuted  m»y  be  given 

'  in  evidence.  Bank  qf  Columbia  v» 

Pattertcn,  299 

14.  Iq  a  case  of  warranty  and  in- 
demnitv  a  judgment  against  the 
person  to  be  indemnifted,  if  fairly 
obtained,  especially  if  obtained  on 
notice  lo  the  warrantor,  is  admisn- 
ble  evidence  in  a  suit  again !it  him 
on  his  contract  of  indemnity. 
Clark  V.  Camngton,  308 

^5.  Probable  cause  means  less  than 
firima  fade  evidence.  Locke  v. 
United  States,  339 

16.  In  a  prosecution  against  a  vessel 
for  violating  a  law  of  the  United 
States  it  is  not  necessar}'  to  adduce 
poBsitive  testimt^tny  of  the  identity 
of  the  vessel  l^he  gchr*  Jane,  363 

17.  A  paper  purportiog  to  be  a  re- 
cord certified  bv  the  clerk  to  be 
•'  truly  taken  jrwn  the  record  of 
proceeding^**  of  his  Court,  with 
the  proper  certificate  of  the  chief 
judge,  etc.  is  admissible  evidence. 
Fergu9on  v.  Harwood,  408 

18.  But  if  the  paper  purport  to  be  a 
mere  transcript  of  minutes  ex- 
tracted from  the  docket  of  the 
Court,  it  is  not  evidence-  Id,'   408 

19.  It  need  not  appear  by  the  reord 
of  haturahzation,  that  all  ihe  re- 
quisites, prescribed  by  law  for  the 
admission  of  aliens  to  the  rights  of 
Citizenship,  have  been  complied 
wi'h.  Starke  v.  Chesapeake  In, 
Co.  420 

20  Semb  :  That  the  judgment  of  the 
Court  admitting  the  alien  to  be^ 
come  a  citizen,  it  conclusive  that 
all  the  pre- requisites  have  been 
coippUed  with,  or  that  parol  proof 


may  be  received  in  aid  of  the  re* 
cord      Id,  420 

21.  See  JVorth  Caroiima,  471 

22.  An  exemplification  of  a  judg- 
ment of  another  states  pTof>erly 
authenticated,  is  conclnave  evi* 
dence  cff  the  debtrconseqnen^ 
^7  debet  is  not  a  good-  plea  to  an 
action  of  debt  upon  such  a  Jodic- 
ment.    MUh  v.  Dur^ee^        481 

23.  Bills  of  exchange  takeo  op  by 
the  drawer,  with  damages  wA 
costs  of  protest,  are  admissible 
evidence  in  an  action,  lor  noiiey 
|^d,.laid  out  and  expended  by^he 
PlaintiflT,  against  the  drawee  of  the 
biHs   who    was   bound   to  bonor 

•    them.    Rigg9  -v.  Undsay,  *     500 

24.  The  usage  of  trade  may  be 
proved  by  parol,  jflthoogh  such 
usage  originated  in  a  law  or  edict 

.  of  the  government  of  the  country. 
Uving9t(m  ^.  Md.  In.  Co,       508 

25.  The  record  of  a  former  yodg- 
nient  batween  the  same  parties, 
upon  tlie  same  cause  of  action, 
may  be  given  in  evidence  upon 
non  attitmhsit*    Young  v.  Blacky 

565 

26  Sec  Demurrer,  1,  2,  3,         565 


EXECUTION. 


1.  Sec  Error,  4, 

2.  See  Bond^  2, 


278 
288 


EXECUTORY  DEVISE. 
See  Devise,  2,  ^^ 

F. 


FACTOR. 
See  Agent,  3, 

FAIRFAX,  LOUD 


500 


I.  Lord  Faiifax,  at  the  time  of  his 
death,  had  the  absolute  proficrty, 
setzen,  and  possession  of  the  waste 
and  unappropriat^  lands  in  the 
Nortlicm  Keclt  of  Virgins  Fvr- 
fax  V.  BimttTt  *® 


INDEX. 


045 


2.  See  Men,  1,  603 

-3.  The  ccmmonwealtb  0f  Virginia 
could  not  ^rant  tbe  unappropri- 
ated lands  m  the  Northern  Neck 
until  itK  titJe  should  have  been  per- 
fected by  po88es:»ion;  and  the 
British  treaty  of  1794  confirmed 
the  title  to  those  land^  in  the  de- 
visee of  lord  Fairfax.  Fairfax  v. 
Hunter^  6i)S 

FE^ES. 

1.  Each  party  is  liable  to  the  clerk 
for  the  feei«  due  to  him  from  each 
party  respectively,  and  the  clerk 
may  have  an  attachment  to  com- 
pel the  payment  thereof,  Cas- 
well V.  Jackson^  276 
See  Co»t»,  1,  376 


FIRE. 
See  Alexandriat 

FISHING  VESOBL. 


396 


A  licensed  fishing  vessel  is  liable  to 
forfeiture  [under  the  Z'2d  section 
of  the  act  of  the  V&th  of  February^ 
1793,  for  enrolling  and  licensing 
vessels]  for  'sailing  laden  with 
goods,  with  intent  to  carry  them 
to  another  place,  ivithont  ajicense 
therefor,  although  the  goods  should 
be  wholly  of  domestic  growth  and 
manufacture,  and  not  liable  to  any 
duty.  But  such  cargo  is  not  liable 
to  forfeiture  unless  it  belong  to  the 
master,  owner,  or  a  mariner  of  the 
vessel.     The  sloo/i  Jc live t        100 

FOREIGN  SENTENCE. 

-See  Jidmiralty,  5.  6,  7,  8,  424 

FOREIGN  VESSEL, 

See  Adndralty.  13,  349 

FORFEITURE. 


2.  See  Evidence^  16, 

3.  See  Admiralty,  It, 

FRAUD. 


363 
369 


1.  On  a  question  of  fraud  the  reme- 
dy at  law  is  complete,    Russel  v. 

.     Clark,  69 

2.  See  Credit,  letter  of  4,  70 

3.  A  promise  to  pay  a  sum  of  money 
as  a  compensention  to  the  Plaintiff 
fy  the  injury  done  him  by  the 
misconduct  of  the  Defendant  In 
obtaining   a    patent    in   his  own 

■  name  for  land  which  he  ought  to 
have  patented  in  the  name,  of  the 
Plaintiff,  and  in  preventing  the 
PlaintifT  from  obtaining  a  patent 
in  his  own  name>andin  considera- 
tion of  the  Defendants  having  pro- 
cured the  patent  to  be  issued  to 
himself,  is  a  contract  for  the  sale 
of  land,  within  the  statute  of 
Kauds,  and  must  be  in  writing. 
Hughes  V.  Moore,  177 


FREEDOM. 

See  Evidence,  11,  12, 

FREIGHT.. 


271,  2#0 


Thp  underwriters  upon  a  cavgo  are 
not  liable  for  freight  pro  rata  iti- 
jieris,  to  the  owner  of  the  Tesf  el 
who  is  also  owner  of  the  cargo  in- 
sured, in  a  case  where  the  vessel 
and  cargo  were  captured,  the  car- 
go abandoned  to  the  underwriters 
as  a  total  loss  and  by  them  accept- 
ed, the  loss  paid,  the  cargo  cun* 
demiied,  restored  upon  appeal, 
and  the  proceeds  of  the  cargo 
paid  over  to  the  underwriters. 
Freight  firo  rata  itineris  is  not 
due  unless  the  owner  of  the  cargo 
voluntarily  agree  to  receive  it  at  a. 
place  short  of  its  ultimate  destina- 
tion. Catt  and  Richaud  v,  JQalt, 
In*  Co,  359 


I 

1 


1.  See  Fishing  v^uel. 
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G. 


INJUNCTION. 


GENERAL  RULE.  Sc«  Jurisfkctum,  a,  art 

See  Counseihrt,  1,  2,  1,  99  INSQLVBNT. 


GRANT. 

J.  See  Equity^  8» 

2.  See  Mtrth  Carolina, 

ft 

GUADALOUPE. 
See  Mmiraity^  4, 

GUARANTY. 

See  Credit^  letter  V^ 

H. 
HEAR-SAY. , 
See  Evidence,  13» 

I, 
INDEMNITY. 
Set  Evidence,  14» 

INDIANS. 
See  CenstiCution, 

INDICTMENT. 
See  Embargo,  6, 

m 

INDORSEMENT. 

See  JSvidence,  6, 

INDORSER, 


354 

472 


402 


69 


290 


308 


164 


285 


160 


1.  See  ^s9um/mt,  !»  2^3 

2.  See  Custom  oX  merchant 9,       273 
S.  In  a  salt  against  the  maker  of  a 

promissory  note,  by  an  indor&er 
who  has  been  obliged  to  tak-e  it  up, 
the  Plaintiff  must  produce  the  note 
upon  the  trial.  Moi^gan  v,  Reint^. 
Sf/,  273 


1.  See  Crtdii,  Utter  qf^*^       ^I 

2.  See  Coluphia^  ^  168 

INSTRUCTION. 

See  Admiralty,  9^    .  590 

INSDRANCE. 

Ik  The  discharge  of  aiid«rwtji;ers 
from  their  liability,  in  case  of 
taking  OD  board  an  addltiooal  ear* 
go  not  auth^zed  by  the  policy» 
depends,  not  oo  any  supposed  in- 
crease of  ri^,  but  whoUf  OD  the 
departure  of  the  insurfed  from  the 
contract  of  insurance*  The  con- 
scquenoes  of  such  a  vial<itioa  of  the 
contract  are  imnatertal  to  its  le- 
gal effect;  as  ^t  ia^  Jter  9e,  a  dis^ 
charge  of  the  underwriters;  and 
the  law  attaches  oo  uoportancc  to 
the  degree,  ia  cases  (»  voluntary 
deviation.  Necessity  alone  can 
sancticn  a  deviation  in  any  case; 
and  that  deviatioif  must  be  strictly 
.commensorate  with  the  vi9  major 
prodtfcifi^  it.  Md.  In,  Co,  v,  Le 
Roy,  26 

2.  A  policy  of  insurance  on  a  vessel 
"or  andfron^*  an  island,  protects 
her  in  sailing  from  port  to  port  of 
the  island  to  take  in  a  cargo. 
niekey  v.  Bait.  In,  Co.  327 

3.  See  Equity,  7,  332 

4.  See  Freight,  S58 

5.  See  Aiexandr^,  396 

6.  The>;e  cannot  be  a  toUl  loss  of  a 
cargo  consisting  of  memoranthnn 
articles  of  only  one  aftecics,  such 
as  hides.  Nor  are  the  under- 
wvitefs  liahle  for  salvage  cipoa 
such  articles,  under  the  daiise 
whi^  authorizes  the  insured  to 
labor  and  travel  for  the  preaervsr 
tion  of  the  ci^rgo,  unless,  perhapSt 
in  a  case  whevQ  ih^  salvage  ip*y 


iNBBX. 


647 


ha^e  prevented  ftn  ftotatl  total  loss 
of  the  cargOb  Biai^  v.  Chetafieake 
In,  Co,  415 

7.  The  leoeth  of  time  a  ^ssel  may 
wait  to  take  m  her  cargo*  without 
dischargiiig  the  onderwritcrs  does 
Bot  depend  on  the  wage  of  the 
trade.  OUver  v.  Md,  In,  Co,    48/ 

«.  The  danger  which  will  justify  a 
vcsfe^  in 'remaining  in  port  a  long 
lime,  without  discharghig  the  un- 
derwriters, must  be  obvioas,  im- 
mediate*  <firect)y  applied  to  the 
interruption  of  the  voyi^  and 
imminent;  not  distant,  contingent 
and  indefinite     Id.  467 

%  If.  according  to  the  usage  of  the 
trade,  a  vessel  be  permitted  to  go 
from  one  pert  to  another  to  collect 
hc^  cargo,  a;«d  she  tnmecessarily 
exhaust,  at  one  port,  "^he  wtmle 
thne  allowed  by  the  usftge  of  the 
trade  to  complete  her  cargo,  she 
cannot  go  to  the  other  port  without 
being  guiky  of  such  a  devfattion  as 
will  avirid  the  policy.    M         488 

10.  What  is  a  reason^le  apprehen- 
sion of  danger,  is  a  question  of  |a# 
to  be  decided  by  the  Court. 
(OuerePJ    Id,  488 

11.  To  constitute  a  representation 
(in  making  insurance)  tTte re  should 
be  an  afiirmation  or  dental  of  tome 
fact ;  or  an  allegation  which  would 
plainly  lead  the  mmd  to  the  same 
conclusion.  Livingaton  v,  Md,  In, 
Co,  506 

)12.  If,  by  the  usage  df  the  trade  in- 
sured, it  be  necessary  thac  certain 
papers  should  be  on  board,  the 
concealment  of  those  papers  can- 
not affect  the  HlaintifTs  right  to 
recover  opoo  the  policy.  Id,    507 

IS.  In  general,  concealment  of  pa- 
pers amounts  to  a  breach  of  war- 
•  ranty.    /rf.  507 

14.  See  Domicile  l^  2,  507 

15.  If  the  letter,  sobmilted  to  the  un- 
derwriters, ordering  the  insurance, 
refer  to  another  letter  previously 
laid  before  them,  whicli  letter 
contained  information  that  the  ves- 
sel had  permission  to  trade  to  the 
Spanish  colonies,  the  underwriters 


are  bound  to  notice  that  fact,  and 
to  know  tliat  the  vessel  will  take 
all  the  papers  necessary  to  nsatoe 
the  voyage  legal,    ji.  508 

16.  The  usage    of   trade  may  be 
'    proved  by  parol,  althoagh  such 

usage  originated  in  a  law,  or  edict 
of  the  government  of  the  country. 
Id.  SOB 

17.  The  question  whether  abandon* 
ment  were  made  in  due  time,  is 
not  a  question  of  fact  to  be  exclu- 
sively left  to  the  jury,  but  to  be 
decided  by  them  under  the  direc- 
tion ot  the  Court.    Id.  508 

18  No  acts,  justifiable  by  tha^nsage 
of  the  trade,  and  done  by  the 
Plaintiffs  to  avoid  confiscation  un- 
der tile  laws  of  Spain,  o«a  avoid 
the  pdlicy.    Id,  509 

W.  If  the  Flatntiifs  do  any  «ct  which 
incntfises  the  risk  of  capture  and 
Retention,  aoaordlng  to  the  ^m- 
mon  practici;  of  the  belligerent,  it 
may  cvoid  the  policy.  It  is  not 
necessary  that  the  risk,  thai  in- 
creased, should  be  the  risk  of 
W^^(/«/ capture  according  to  the 
law  of  nations.    Id,    '  509 


INTESTATE. 


See  Descent, 


456 


J. 


JOINT  OWNER. 

1.  See  Maignment^  1,  308 

2.  If  three  joint  owners  of  a  cargo 
employ  the  master  of  the  ship  to 
bell  it  for  them,  and  he  afterwards 
become  interested  in  the  share  of 
one  of  the  joint  owners,  ^e  cannot, 
in  an  action  brought  against  him 
by  the  three  joint  owners  to  reco- 
ver the  amount  of  the  sales,  set  off 
his  share  of  that  amount.-  Young 
v^  Biacf;^  565 


JOINT  TENANTS. 


See  iJmUatiima,  1, 


156 
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JUDGMENT. 

« 

1.  If  the  original  judgment  be  re* 
versed,  the  reversal  of  the  de- 
pendent judgment  on  the  ** forth- 
eoTiting  bond*'  follows  of  course; 
but  a  special  certiorari  is  neces- 
sary to  brin.QC  op  the  execution  . 
upon  which  the  bond  was  given, 
•o  as  to  show  the  connexion  be- 
tween the  two  judgments.  Martin 
V.  Petit  and  Bayard^  288 

2.  A  verdict  "/or  the  Defendant9 
'*  9ubject  to  the  opinion  of  the 
'•  Court  upon  the  points  reeerv- 
'*  eUf"  does  not  authorize  an  abso- 
lute judf^ment  for  the  Defendants 
unless  the  points  reserved  and  the 
opinion  of  the  Court  thereon  are 
stated  on  the  record.  Bmith  v. 
Del  Jk.'Co.  434 

3.  AV/  debet  is  not  a  good  ptea  to  an 
action  on  a.  judgment  oif  another 
state.    A!Rll9  v.  Duryet,  481 

4.  A  judgment  between  ^e  same 
parties,  on  the  same  cause  of  ac- 
tion may  be  given  in  evidence  upon 

.  non  aM^umpBit,     Young  su.  Black, 

565 

JURISDICTION. 

1.  The  Courts  of  the  United  States 
have  no  common  law  jurisdiction 
in  cases  of  libel  against  tlie  govern- 
ment c^  the  United  States.  But 
they  have  the  Y>ower  to  fine  for 
contempts,  to  imprison  for  con- 
tumacy, and  to  enforce  the  obser- 
va.ncc  of  their  oixlers,  Ccc  United 
States  V.  Hudson  is^  Goodwin,  33 

2.  See  Discovery,  1,  69 

3.  Stre  Dower,  1,  370 

4.  The  Sufkieme  Court  of  the  United 
States  has  not  jnrisdictton  by  writ 
of  error,  in  a  civil  cause  which 
has  been  carried  up  from  the  Dis- 
trict Court  10  the  Circuit  Coort,by 
writ  of  error.  United  States  v. 
Goodwin,  •  108 
United  States  v.  Gordm,        287 

5.  See  Admiralty,  3,  112 

6.  A  public  vessel  of  war  of  a  foreign 
sovei  ^ign  at  peece  with  the  United 


States  conuog^  into  our  porls,  and 
demeaning  herself  is  a  friendly 
manner,  is  exempt  from  the  jvris- 
diction  bf  the  country.  Schooner 
Mxchange  v.  M^Faddon,  116 

7.  Upott  a  writ  of  error  to  tiie  Cir- 
cwt  Court  for  the  district  of  Co>- 
lombia,  this  Coart  has  no  juris- 
diction, if  the  sum  awardni  be 
less  than  100  dollars,'  althoa^  a 
greater  sum  may  have  been  orir 
gin  ally  claimed.  Wise  v.  CoL 
Turnpiks  Co,  S76 

8.  A  state  Court  has  no  jurisdiction 
to  enjoin  a  judgment  of  the  Circuit 
Court'of  t  heUnited  States.  M  Kim 
V,  Voorhies,  279 

9.  A  French  tribtfCkal  at  Guadaloupe 
had  jurisdiction  of  piroperty  seized 
on  the  high  seas  for  breach  of  the 
Mdan  decree,  and  carried  into  the 
Dutch  part  of  the  island  of  St. 
Martios,  and  there  sold  by  order 
of  the  Dutch  governor  of  St  Mar- 
tins, before  condemnation,  wiihoat 
any  authority  from  the  French  tri- 
bunal at  Guadaloupe.  Williams 
V*  Armroydj  424 

10.  See  Manriamus,  504 

11.  The  Circuit  Court  of  Tennessee, 
as  a  Court  of  equity,  cannot  award 
a  writ  oS  habere  facias  possesion' 
em.     fValien  v,  mi/iams,        602 

JUROR: 

1.  After  a  jtl^'or  is  sworn  no  excep- 
tion can  be  talSien  to  him  on  account 
of  his  being  an  inhabitant  of  another 

'  county.  Mima  Queen  v.  HeP' 
burn,  291 

2.  If  a  JQTOr  be  challenged  for  favor, 
and,  upon  examination  before  the 
tryers,  he  declare  that  if  tlie  evi- 
dence should  t>e  equal  he  would 
give  a  verdict  in  favor  of  that  par- 
ty upon  whom  the  burthen  of 
proof  lie?,  the  Court,  in  the  exer- 
cise of  a  sound  disoretion,  ought  to 
reject  him,  although  the  bias 
should  not  be  ao  strong  as  to  ren* 
der  it  possitiveiy  improper  to  al- 
low him  to  be  sworn,    iL       29i 
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LAND. 

1*  The  title  to  land  can  be  acquired 
and  lost  only  in  the  manner  pre- 
scribed by  the  law  of  the  place 
where  such  land  is  situated.  U- 
nited  Staten  V   Crosby^  115 

2.  See  4rbitration,  2,  172 

a  See  Fraud,  3,  177 

4.  See  Descent^  '    456 

5.  See  Devise^  2,  456 

6.  See  IfQrth  Carolina,  471 

7.  See  JHen,  1,  Fairfax,  603 

LETTER  OF  CREDIT. 
See  Credit,  letter  qf  69 

LIBEL. 


4.  A  libel  for  a  forfeiture  must  be 
particular  and  certain  in  all  the 
material  circumsiances  which  con- 
st* lute  the  offence.  Brig  Caro- 
Une,  496 

5.  An  uiformal  libel,  or  information 
in  rem,  may  be  amended  by  leave 
of  the  Court  Id.  496 
Schooner  jinne,  570 


6.  See  Common  law, 

LICENSE. 
See  FiMng  vesaelf 

LIMITATIONS. 
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1.  In  a  count  m  a  libel  upon  the  50th 
9ection  qf  the  collection  law  of 
March  2^,  1799,  for  unlading 
goods  without  a  permit,  it  is  not 
necessary  to  state  the  time  and 
place  of  importation,  nor  the  ves- 
sel in  which  it  was  made,  but  it  is 
sufficient  to  allege  that  they  were 
unknown  to  the  attorney  of  the 
United  States.  Locke  v.  United 
States,  339 

1^.  In  a  libel  it  is  not  necessary  to 
negative  any  fact  which  constitutes 
the  defence  of  the  Claimant.  Brig 
Aurora,  383 

3.  An  information  in  the  admiralty 
for  a  forfeiture  must  contain  a  sub- 
stantial statement  of  the  offence. 
A  general  reference  to  the  provi- 
sions of  the  statute  is  not  sufficient. 
If  the  information  be  defective  in 
that  respect,  the  defect  is  not  cur- 
ed by  evidence  of  the  facts  omitted 
to  be  averred  in  the  information. 
The  decree  must  be  secundum  al- 
legatay  as  well  as  secundum  firo- 
bata.  Schooner  Hofifiet  v.  United 
States,  289 

VOL.  Vlli  M 


1.  In  order  to  avoid  the  plea  of  the 
statute  of  limitations  to  an  action 
by  joint  tenants,  ic  is  necessary  to 
show  that  all  the  Plamtiffi>  were- 
under  a  disability  to  sue.  Mara- 
teller  v.  M'Clcan,  156 

2.  A  reciiai  in  a  deed  is  good  evi- 
dence to  take  a  case  out  of  the 
statute  of  limitations.  £ing  v. 
Biddle,  168 

3.  The  Defendant  to  an  attachment 
in  chancery,  in  Virginia,  may  piead 
the  statute  of  limitations  without 
answer.     fVilsonv  Koontz,     202 

4.  A  Defendant  who  removes  from 
one  county  to  another  in  Virginia, 
is  not  thereby  prevented  from 
pleading  the  statute  cf  limitations^ 
unless  the  Plaintiff  has  been,  by 
such  reuioval,  actually  defeated, 
or  obstructed  in  bringing  or  main- 
taining his  action.    Id,  202 

5.  The  exception  in  the  Maryland 
statute  of  limitations  in  favor  of 
**  such  accounts  as  concerns   the 

***  trade  or  merchandize  between 
"  merchant  and  merchant,  their 
*'  factors  and  servants  \»  hich  ar^ 
*'  not  residents  within  this  pro* 
H  vince«"  applies  to  dealings  be- 
tween a  merchant  creditor  re-* 
siding  out  of  Maryland  ahd  a  debtx 
or  residing  in  Maryland*  And  in 
order  to  take  the  case  out  of  the 
exception,  it  is  not  sufficient  to 
aver  that  the  creditor  returned  te^ 
«amc,  and  was  within  the  |tat«  €f 


CM 
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Maryland  after  the  cause  of  action 
accroed,  and  more  than  3  years 
before  bringing  the  suit.  Bond  v, 
Jcty^  350 

M. 

MANDAMUS. 

1.  The  power  of  the  Circuit  Courts 
of  the  United  States  to  issue  the 
writ  of  mandamus  is  confined  ex- 
clu^vely  to  those  cases  m  which 
it  may  be  necessary  to  the  exer- 
cise of  their  jurisdiction.  M^In- 
tirev.  tVood^  504, 

3.  If  the  Court  below  order  the  pro- 
ceedings to  be  finally  staid  upon 
suggestion  of  the  attorney  for  the 
United  States  in  a  case  to  which 
the  United  States  are  not  a  party, 
this  Court  will  order  a  mandamus 
nisi,  in  the  nature  of  a  proceden- 
do, Livingston  v,  Dorgenois,  577 

MARTINIQUE. 

Sec  Adrniralty,  4,  402 

MARYLAND. 

1.  See  Evidence,  12.  290 

3.  See  Limitations^  5,  350 

3.  See  Descents,  456 

MASTER. 

See  Post-master, 

MEMORANDUM. 

See  Insurance,  6,  415 

MERCHANT. 

1.  See  Account,  1,  147 

2.  Sec  Custom  of  merchants,       273 

3.  See  Limitations,  5,  350 

MILAN  DECREE. 
See  Admiralty^  5,  7,  424 


MISTAKE. 
See  Agent,  2, 

MITTIMUS. 


se€ 


In  the  district  of  Conbecticut,  the 
marshal  may,  upon  an  attachment 
for  debt,  wiUiout  a  mittimus,  com- 
mit the  Defendant  to  prison  for 
want  of  bail.  Palmer  v.  AHen^  SSI 


MORTGAGE. 


1.  See  Equity,  2, 

2.  See  Equity,  6, 
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N. 


NATIONAL  CHARACTER. 

See  Dondcil,  Sfff 

NATURALIZATION. 

See  Evidence,  19,  20,  42© 

NEW  JEKSEiY. 

■ 

See  Constitution,  164 

NIL  DEBET. 

See  De3t,  481 

NOMINAL  PLAINTIFF. 

242     See  Assignment,  2,  1S£ 

NON-INTERCOURSE. 

1.  See  Admiralty,  14»  356 

2.  See     Id.     16, 18,     383, 389, 570 

l^ORTHERN  NECK. 

Sec  Fairjkx,  603 

NORTH  CAROLINA. 

1.  By  the  laws  ti  North  CaroUna 
and  Tennessee,  a  deed  for  faad  in 
Tennessee,  execnted  in  North  Ca* 
rdina,  by  grantors  residing  tfaere< 
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in  tb9  vear  1794,  proved  in  1797  by 
<ine  oi  tiie  subscribing  witnesses 
before  a  judg^e  in  North  Carc^ina, 
and  recorded  in  1108,  in  the  pro- 
per countv  in  Tennessee,  is  valid, 
and  may  oe  nven  in  evidence  in 
ejectment    jUiackweil  v.  Fatton^ 

471 
The  first  grant,  from  the  state  of 
North  Carolina,  upon  an  entry,  is 
valid,  although  issued  upon  a  du- 
plicate warranty  the  original  being 
in  the  hands  of  the  surveyor  gene- 
ral; &  although  a  subsequent  grant 
issue  upon  the  original  warrant  for 
other  lands.    Id.  472 

O. 

OBLIGOR. 


See  Evidence,  8,  206 

ORPHAN'S  COURT. 

281 


Account,  2, 

OUSTER. 
See  Ejectment,  1, 

OYER. 


457 


Oyer  of  a  deed  set  forth  in  the  first 
count  does  not  make  that  deed 
part  of  the  record  so  as  to  apply  it 
to  the  other  counts  in  the  declara- 
fioa     HughtB  V.  Moore,  177 


P. 


PARTITION. 

$ee  Dower,  1. 

370 

PAYMENT. 

1.  See  Bond^  3, 

2.  See  jiccQUHt,  S, 

572 
575 

PENALTY. 

Sec  Embargo^  5, 

113 

PLAT. 
See  Deed,  1, 

PLEADINGS. 

1.  See  Limitations,  1, 

2.  See  Id.  2, 

3.  See  Discontinuance, 

4.  See  Oyer, 

5.  See  Matement^  If  2,  3, 
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156 
168 
176 
177 
194 


6.  See  Limitations,  4, 5,       202,  350 

7.  W  hen  issue  is  taken  on  the  negli- 
gence of  the  post- master  himself* 
it  is  not  competent  to  give  in  evi- 
dence the  negligence  of  his  assist- 
ant.    Dunlo/i  V.  Munroe,         242 

8.  When  it  is  intended  to  charge  a 
post-muster  for  the  negligence  of 
his  assistants,  the  pleadings  must 
be  made  up  according  to  the  case ; 
and  his  liability  then  will  only  re- 
sult from  his  own  neglect  in  not 
properly  superintending  the  dis- 
charge of  their  duties  in  his  office. 
Id.  242 

9.  In  order  to  make  a  post-master 
liable  for  negligence,  it  must  ap- 
pear that  the  loss  or  injury  sus- 
tained by  the  Plaintiff  was  the  con- 
sequence of  the  negligence.  Id,  242 

10-  It  is  a  good  defence  to  an  action 
upon  an  embargo  bond  that  it  was 
given  for  more  than  double  the  va- 
lue of  the  vessel  and  cargo,  and 
that  the  master  was  constrained 
to  execute  it  by  the  refusal  of  a 
clearance.  United  States  v,  Gor- 
don, 287 

11.  Upon  a  special  contract  executed 
en  the  part  of  the  Plaintiff  indebi- 
tatus assum/isit  will  lie  for  the 
price.  Bank  qf  Columbia  V.Pat- 
terson, 299 

12.  See  Agreement,  1,  2,  3,  4,      299 

13.  See  Corfioration,  299 

14.  Nil  debet  is  not  a  good  plea  to 
an  action  of  debt  founded  on  a 
judgment  of  another  state.  Mills 
V.  Duryee,  481 

15.  See  Set-off,  565 

16.  Upon  the  issue  of  non  assumfisit 
the  Defendant  may  give  m  evi- 
dence the  record  ot  a  form erjndg- 
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ment  between  the  same  parties  on 
the  *>anie  cau;>e  of  action.  Young 
-v.  Black,  5tS 

17.  See  Demurrer^  1,  2,  565 

18.  Sec  JUbei. 

19.  See  Columbia^  I»  168 

POINTS  RESERVED. 

See  Judgment,  2,  435 

POLICY. 


1.  See  Insurance^  2, 

2.  See  Equity,  7, 

POST-MASTEH. 


327 
332 


Se?  Pleadinga,  7,  8,  9,  242 

PORT. 
See  Embargo^  4^  100 

POWER. 

^ee  Equity,  2,  34 

PRACTICE. 

1.  This  Court  will  not  re-hear  a 
cause  af'er  the  term  in  which  it 
was  decided.  Hudson  v*  Guea- 
tier,  1 

2.  Only  two  counsePors  shall  be 
heard  on  each  SKle  of  a  cause, 
whatever  be  the  number  of  points 
or  parties      General  rule,  1 

3.  If  the  counsel  for  the  Appellant 
neglect  to  furnish  the  Cfun  with 
a  statement  of  the  points  of  the 
case,  the  .ippc-J  will  be  dibinissed. 
Schooner  Catharine,  99 

4.  The  rule  to  dismiss  a  writ  of  er- 
ror f6r  not  filing  a  transcript  ot' 
the  record  witliin  the  first  six  days 
of  the  term,  does  not  apply  to 
cases  where  the  transcript  fthall 
have  been  filed  before  the  motion 
to  dismiss.    Bingham  v.  Morris^ 

9^ 

5.  This  Court  will  issue  a  commis- 
sion to  take  new  evidence  in  cases 


of  admiralty.  Brig  Jas,  H%U$,  29 
Brig  CiariaM  Claibome^  107 

6.  The  Courts  of  the  United  States 
may  fine  for  contempts,  imprison 
for 'contumacy,  and  enforce  the  ob- 
servance of  their  orders.  United 
Statea  v.  Hudson-,  32 

7.  A  nominal  Plaintiff  may  dismiss 
a  suit  brought  in  his  name  by  a 
creditor  who  has  not  an  assign- 
ment of  the  cause  of  action.  Welch 
V,  Afandeifitie,  152 

8.  A  Plaintiff  may  discootinoe  a 
count  in  his  declaration,  before 
verdict,  and  wave  the  issues  join- 
ed thereon.  Hughes  v.  Moore,  176 

9.  Oyer  of  a  deed  aet  forth  in  the 
first  count  does  not  make  that 
deed  part  of  the  record  so  as  to 
apply  it  to  the  other  counts  in  the 
declaration.    Id.  177 

10.  A  plaintiff  who  has  declared 
jointly  against  two  Defendants  as 
being  in  custody,  when  in  fact 
only  one  of  the  Defendants  was 
taken  on  the  capias^  cannot  abate 
h:s  own  action  against  the  party 
not  taken*  unless  authorized  so  to 
do  by  the  return  of  the  process 
against  that  party.  Barton  v. 
Petit  and  Bayard,  194 

11.  If  the  marshal!  of  Virginia  re- 
turn that  the  Defendant  is  no  in- 
habitafit  of  the  district  of  Virginia, 
the  suit  shall  abate  as  to  such  De- 
fendant   Id,  194 

12.  The  Plaintiff,  in  Virginia,  is  not 
bound  to  declare  until  all  the  De- 
fendants have  appeared,  or  the 
suit  be  abated  as  to  such  as  have 
not  appeared.     Id,  194 

13.  In  a  suit  against  the  maker  of  a 
promissory  note  by  an  indorser 
who  has  been  obliged  to  take  it 
up,  the  Plaintiff  must  produce  the 
note  upon  the  trial-  Morgan  v. 
Reintzel,  27S 

14.  Each  party  must  pay  the  clerk 
hh  fees  for  services  rendered  to 
each  respectively;  and  theclerlL's 
remedy  is  by  attachment.  Cald- 
xfell  V,  Jacks^'^v,  276 
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15.  This  Court  will  not  quash  an 
execption  issued  by  the  Court  be- 
low pending  the  writ  of  error,  if 
It  be  not  a  9Uper9edeas  to  the 
judgment.     WaUen  v.    Williams, 

278 

16.  A  writ  of  error  issued  in  Sep- 
*  teMber  may  bear  te^te  of  the  Fe- 
>  bmnry  tek*m  preceding,  and  may 

be  returnable  to  the  next  Februa- 
ry term,  notwithstanding  the  in- 
terrention  of  the  August  term  be- 
tween the  teste  and  return  of  the 
writ.    Blackwell  v,  Patton^     277 

ir.  Upon  an  indictment  for  putting 
goods  on  board  a  carriage,  wtih  in- 
tent to  transport  them  out  of  the 
United  States  concrary  to  the  act 
of  January  9,  1809,  the  punish- 
ment of  which  offence  is  a  fine  of 
four  times  the  value  of  the  goods, 

'  it  is  not  necessary  that  the  jury 
should  find  the  value  of  the  goods. 
United  States  v.  Tyler,  285 

18.  See  Jurisdiction,  4,         108,  287 

19.  After  a  juror  is  sworn,  no  excep- 
tion can  be  taken  to  him  on  ac- 
count of  his  being  an  inhabitant  of 
another  county.  Mima  Queen  v. 
Hefibum,  291 

20.  If.  a  juror  be  challenged  for  fa- 
vor, and  upon  examinatu  ii  before 
the  tryers,  he  declare  that  if  the 

,  evidence  should  be  equal  he  should 
give  a  verdict  in  favor  of  that  par- 
ty upon  whom  the  burden  of  proof 
lies,  the  Court,  m  the  exercise  of 
a  sound  discretion,  ought  to  reject 
him,  although  the  bias  should  not 
be  so  strong  as  to  render  it  possi* 
tively  improper  to  allo^  him  to  be 
sworn.    Id.  291 

21.  See  JUbel. 

22.  See  Evidence,  17,  18,  408 

23.  See  Judgment,  2,  434 

24.  See  Mittimus,  550 

25.  See  Mandamus,  1,  2,      504,  577 

26.  See  Jurisdiction,  11,  602 

27.  See  Promissory  note,  S,         208 


PROBABLE  CAUSE. 


See  Evidence 9 15, 


339 


PROCEDEOTX). 

See  Mandamus,  2,  ST^ 

PROCESS. 
See  Abatement,  1,  2,  194 

PROCLAMATION. 

See  4c/  (^  congress,  1,  2,    382,  576 

PROMISSORY  KOTE. 

• 

1.  See  Evidence,  5,  6,  160 

2.  A  note  payable  at  sixty  days  can* 
not  be  given  in  evidence  to  sup- 
port a  count  upon  a  note,  which 
count  does  not  state  when  the  note 
Was  payable.  The  variance  is  fa- 
tal.    Shechy  v.  Mandeville,     208 

3.  Upon  executing  a  writ  of  enquiry, 
in  Virginia,  in  an  action  of  assump- 
sit upon  a  promissory  note,  it  is  ne- 
ces^ry  to  produce  a  note  corres- 
ponding with  that  stated  in  the 
declaration ;  but  it  is  not  necessa- 
ry to  prove  the  note.     Id.         208 

4.  The  Plaintiff  cannbt  give  evidence 
that  the  variance  was  the  effect  of 
mistake  or  inadvertence  of  the  at- 
torney, and  that  the  note  produced 
was  that  which  was  intended  to 
be  described  in  the  declaration. 
Id.  208 

5.  In  a  suit  against  the  maker  of  a 
promissory  note  by  an  indorser 
who  has  been  obliged  to  take  it  up, 
the  Plaintiff  must  produce  the  note 
upon  the  trial.  Morgan  v.  Rcint' 
zel,  273 

6.  The  payment  of  the  mon^y  by  the 
indorser,  after  protest,  is  a  good 
consideration  for  an  assumpsit,  on 
the  part  of  the  maker,  to  pay  the 
amount  of  the  note  with  costs  of 
protest.    Id,  273 

7.  The  maker  of  a  promissory  note, 
payable  to  order,  i»,  under  the 
custom  of  merchants,  liable  to  re- 
fund the  amount  of  the  note  and 
costs  of  protest,  to  an  indorser  who 
has  been  obliged  to  take  it^p  after 
protest.    Id.  273 
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8.  See  CotrnderaUon^  Q, 

PROTEST. 

See  PromitMory  nou^  7, 

R. 
REHEARING. 
Practier^  1, 
REPRESENTATION. 


548 


273 


See  Imuran ce,  11» 

506 

REVENUE. 

1.  See  Fh/dng  vemel^ 

2.  See  Libel,  1, 

3.  See  jBon</»  3, 

100 
339 
572 

REVIVAL. 

See  Act  of  conffresa^  1,  2, 

Sl'82, 570 

RISK. 

See  Inaurance,  l^j 

S. 


509 


SALE. 

1.  See  Fraud,  3,  177 

2.  See  Equity,  6,  218 
3«  Upon  a  sale  of  land  at  auction,  if 

the  terms  be  that  the  purchaser 
shall,  within  30  days,  give  his 
notes  with  two  good  indorsers,  and 
if  he  fail  to  coihply  within  the  thir- 
ty days,  then  the  land  to  be  resold 
on  account  of  the  first  purchaser, 
the  vendor  cannot  maintain  an  ac- 
tion against  the  vendee  for  a 
breach  nf  the  contract,  until  a  re- 
sale shall  have  ascertained  the  de- 
ficit, although  the  vendee  should 
Instruct  an  attorney  to  draw  a 
deed,  and  insert  his  name  as  pur- 
ohaser.  Webster  v.  Hoban,  399 
4.  A  sale  by  authority  of  the  cap- 
tors, before  sentence  of  condem- 
nation, is  affirmed  by  such  ^n- 


CeAce,  and  is  food  ab  initio^    WU* 
iiams  V.  jirmroyd^  423 

5.  See  Admiraiiy,  5,  6, 7,  8,  423 
€.  If  a  factor  purchase  goods  by  or- 
der of  his  principai  who  dishooors 
the  factor's  bills  for  the  amount 
thereof,  the  factor  may  sell  the 
the  goods  wichout  orders  froB  the 
principal,  and  it  shall  not  preju- 
dice his  right  of  action  agaiost  the 
principal  for  the  amount  of  snch 
bills,  d  images  and  costs.  Sigg9 
V.  JJndaay,  SCfO 


SEIZURE. 

1.  See  *4dmiraUy,  3, 

2.  See  Embargo^  5, 

3.  See  Admiralty^  20, 

SET-PFF. 


112 
113 

590 


1.  If  three  joint  owners  of  a  cargo 
employ  the  master  of  the  ship  to 
sell  it  for  them,  and  he  afterwards 
become  interested  in  the  share  of 
one  of  the  joint  owners,  be  cannot, 
in  an  action  brought  agunst  him 
by  the  three  joint  owners,  set  off 
his  share  of  that  amount.  Young 
V.  Black,  565 

2.  See  Account,  3,  S7S 

SLAVES. 
See  Evidence^  11,  13,  271,  290 

SOVEREIGN. 
See  JUriediction,  6,  116 

STATE  COURT. 
See  Jurisdiction,  8,  279 

STATUTE  OF  FRAUDS. 
See  Fraud,  3,  177 

STAY  OF  PROCEEDINGS. 
See  Mandamus,  2,  577 


INDEX. 


SlfPEIJSEDEAS. 


S^  Practice,  15, 


278 


SURETY. 


1.  See  Evidence,  8, 
%  See  Bond,  S, 


T. 


206 
572 


TENANT  IN  COMMON. 

A  tenant  in  common  cannot  maintain 
ejectment  against  his  co-tenant 
without  actual  ouster.  Barnitz  v. 
Cazey,  AST 

TENNESSEE. 

Sec  Myrth  Carolina,  472 

TERM. 

See  Practice,  16  277 

TESTE 

See  Practice,  16,  '  277 

TITLE. 

See  Land,  1,  115 

TRANSCRIPT. 

See  Practice,  4, 

TRANS-SHIPMENT. 

See  Embargo,  2,  52 

TRUST. 

Credit,  letter  qf  6,  71 

TRYER& 


U. 
UNITED  STATES. 

1.  The  United  States  are  not  boand 
by  the  declaration  of  their  arent, 
made  under  a  mistake  of  the  fact, 
unless  it  clearly  appear  that  the 
agent  was  acting  within  the  scrpe 
of  his  authority,  and  was  empow- 
ered, in  his  capacity  of  agent,  to 
make  such  declaration.  Lee  v. 
Munroe,  366 

S.  Proceedings,  in  a  case  in  which 
the  United  States  are  not  a  party, 
cannot  be  finally  stud  by  the  Court 
upon  a  suggestion  that  the  interests 
of  the  United  States  are  involved 
in  the  controversy.  Livingston  v. 
Dorgenois,  Sli 

3.  See  Bond.  3,  572- 

USAGE  OF  TRDE. 
See  Insurance,  7,  9,  12^  16, 18. 

V. 
VALUE. 


1.  See  Embargo,  6, 

2.  See  Bond,  1, 


285 
287 


VARIANCE. 


1.  See  Promissory  note,  2, 3, 4,    208 

2.  A  variance  is  immaterial  which 
does  not  change  the  nature  of  the 
contract.    Ferguson  v.  Hdrwood^ 

409 


99  VENDOR. 

See  Sale. 


VERDICT. 

1.  See  Evidence,  11,  271 

2.  See  Embargo,  64  285 

3.  See  Judgment,  2,  434 

VESSEL. 


See  Pructicc,  30» 


991     1.  See  Fishing  vessel. 


100 


$^ 


INDEX. 


5.  A  public  vessel  of  war  of  a  fo- 
rei^  sovereign  at  peace  with  the 
United  States  coming  into  our 
ports  and  demeaning  herself  in  a 
peaceable  manner,  is  exempt  from 
fhe  jarisdiction  of  the  country. 
Schr  Kxchangev.M^Faddon^  117 

3.  See  Mmiralty^  13,  349 

VIRGINIA. 

1.  See  Matement^  194 

3.  See  LimitatioriM^  3,  4,  202 

3.  See  Frondsaory  note^  2,  3,  4,  208 
4w  See  D^ver,  1,  2,  3,  4,  370 

5*  See  Mcxandria^  396 

6.  See  ConsidcreUifiHt  2,  548 


W. 
WARRANTY. 

See  Evidence,  14, 

WIDOW. 


30^ 


See  Dower, 


m 


WITNESS. 


The  Principal  obligor  is  not  a  com- 
petent witness  for  the  surety.  Rid- 

die  V,  Afo««,  206 


o 
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